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EXPLANATION  OF  FOOT  NOTES. 

Where  a  rule  of  law  stated  in  a  head  note  has  been  superseded  by 
constitutional  or  statutory  changes,  an  explanation  and  a  reference 
to  the  existing  constitution  or  statutes,  as  the  case  may  be,  is  given. 
/  Under  each  case  reported  in  this  volume,  is  a  digest  of  all  later 
cases,  which  cite  it,  and  which  appear  in  the  Illinois  Supreme  Court 
reports,  including  vol.  109,  and  in  Bradwell's  appellate  court  reports, 
including  vol.  15.  The  rule  enforced  or  point  decided  in  these  later 
cases  and  the  extent  to  which  they  modify  the  text  is  stated  at  length, 
and  they  are  referred  to  the  proper  paragraphs  of  the  head  notes,  so 
that  one  seeking  to  learn  the  standing  of  a  case  upon  one  point  only 
need  not  be  delayed  by  irrelevant  references.  Frequently  cases,  which 
modify  or  support  a  reported  case,  are  noted  under  it,  although  they 
do  not  cite  it. 

All  notes  which  appeared  in  the  original  edition  of  the  reports 
have  been  retained,  and  are  distinguished  by  being  printed  in  single 
column.  At  the  request  of  the  publisher  all  statutory  references 
have  been  made  three  fold,  to  the  revision  of  1874,  to  Starr  and 
Curtib's  Statutes,  and  to  Cothran's  Statutes  (Myers'  edition). 

R.  H.  C. 

February,  1886.  

MEMORANDUM. 

This  volume  completes  the  publication  of  the  decisions  of  the 
Supreme  Court  of  the  State  of  Illinois,  under  its  present  organization. 
The  term  of  office  of  the  present  incumbents  will  expire  on  the  first 
Monday  in  December  next,  by  virtue  of  the  provisions  of  the  new 
Constitution,  and  on  the  same  day,  the  term  of  the  three  Supreme 
Judges,  soon  to  be  elected  by  the  people,  will  commence. 

QuiNCY,  August,  1818.  The  Reportek. 


292648 


JUSTICES 

or    THE 

SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS, 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


WILLIAM  WILSON.  (1)  Chief  Jxtstice. 
SAMUEL  D.  LOCKWOOD,  Associate  Justice. 
THOMAS  C.  BROWNE,  (2) 

SAMUEL  H.  TREAT,  (3)  "  "       • 

JOHN  D.  CATON,  (4)  "  " 

GUSTAVUS  P.  KOERNER, 
NORMAN  H.  PURPLE,  "  " 

WILLIAM  A.  DENNING,  "  " 

JESSE  B.  THOMAS,  "  " 

DAVID  B.  CAMPBELL,  Attobney  Genebal. 
CHARLES  GILMAN,  Repoetee. 
RIGDON  B.  SLOCUMB,  Cleek. 

(1)  Chief  Justice  Wilson  received  his  first  appointment,  August  7, 1819,  and  has 
been  Chief  Justice  from  the  date  of  liis  present  commission. 

(2)  Justice  Browne  received  his  first  appointment,  October  9,  1818. 

(3)  Justice  Treat  took  his  seat  upon  the  Bench,  February  22,  1831,  under  the 
Act  of  February  lOth,  1841,  re-organizing  the  Judiciary,  and  increasing  the  num- 
ber of  Justices  from  four  to  nine. 

(4)  Justice  Caton  was  first  appointed  by  the  Governor,  August  20,  1842,  and 
afterwards.  May  2,  1843;  Justice  Koerner,  April  2,  1845;  Justice  Purple,  August 
8,  1845;  and  Justice  Thomas,  August  6,  1843. 


Date 

of  present  commission. 
Jan.  19,  1825. 

Feb. 
Dec. 

18, 
.21, 

1841. 
1845. 
1846. 

Jan. 

19, 
27. 

1847. 

CIRCUITS  OF  THE  JUSTICES. 

1st  Circuit,  Justice   LOCKWOOD.  6th  do            "        BROWNE. 

2d        do             "         KOERNER.  7th  do             "         THOMAS. 

3d        do            "        DENNING.  8th  do            "        TREAT. 

4th       do      Chief  Justice  WILSON.  9th  do            "        CATON. 
5th      do      Justice  PURPLE. 


ADDITIONAL  RULE. 


ADOPTED   DECEMBER    13,    1847. 


XLII.  Ordered,  that  so  much  of  any  rule  or  rules  of  this  Court 
as  makes  any  other  than  the  hrst  day  of  the  term  a  return  day  for 
writs  of  error,  be  and  the  same  is  hereby  rescinded. 

For  rules  of  the  Supreme  Court  in  force  in  18S6,  see  93  111.  1  and 
94  III.  V. 
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DECISIONS 


SUPREME     COURT 


STATE  OF  ILLINOIS, 


DELIVEBED    AT    THE 


DECEMBER  TERM,  1847,  AT  SPRINGFIELD. 


Peter  H.  Johnson"  et  al.  v.  Newman  L.  Barber. 

Aiypeal  from  Kane. 

1.  Appeal — non-compliance  with  condition — dismissal. — Where  an  appeal  was 
prayed  by  .the  defendants  in  a  suit  in  the  circuit  court  and  allowed  on  the  "con- 
dition that  theij  file  their  bonds,"  etc.,  the  appeal  bond  being  executed  by  one 
only,  the  appeal  was,  in  the  supreme  court,  dismissed  on  motion,     (a) 

Trespass  on  the  case,  brought  by  tlie  appellee  in  the  Kane  cir- 
cuit court  against  the  ap])ellants.  The  cause  was  heai'd  before  the 
Hon.  John  D.  Caton  and  a  jury,  at  the  April  term  1847,  when  a  ver- 
dict of  guilty  was  rendered  against  the  defendants  below  for  $48  J. 
Judgment  by  the  court  thereon. 

An  appeal  being  prayed,  it  was  allowed  by  the  court  "on  condition 
that  they  file  their  bonds  in  ninety  days  in  the  penal  sum  of 
six  hundi-ed  and  fifty  dollars,  with  Jacob  Johnson  as  their  .[*2] 
security,  conditioned  as  the  law  directs."  On  the  9th  of 
June  1847,  within  the  time  fixed  by  the  court,  a  bond  was  filed  in  the 
clerk's  office,  executed  by  Peter  H.  Johnson  and  Jacob  Johnson,  in 
the  penal  sum  of  $1,000.     The  appeal  was  entered  in  this  court. 

(a.)     This  case  was  decided  prior  to  L.  1859  p.  1.33  is  in  force  by   re-enact- 

enactment    of   L.    1859   p.  133.  which  ment  to-day  in  substantially  its  original 

provided  that  no  appeal  should  be  dis-  form.     S.  &   C.'s.  Stats.,  Peactice,  ch. 

missed  for  insufficiency  of  appeal  bond,  ilO.  .^  70,    p.    1834;    Cothran's    Stats, 

if  appellant  would  file  sufficient  bond.  (1885)  p.  1109. 
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Syllabus. 

W.  D.  Barky  and  A.  T.  Bledsoe,  for  the  appellees,  moved  the 
court  to  disaiiss  the  appeal,  for  the  following  reasons,  to  wit:  1.  The 
order  of  the  circuit  court  granting  the  appeal,  has  not  been  complied 
with ; 

2.  Because  there  has  been  no  appeal  bond  filed,  as  required  by  the 
circuit  court  at  the  time  of  granting  the  appeal; 

3.  Because  one  of  the  defendants,  in  the  circuit  court  (John  B. 
Johnson),  did  not  join  in  the  appeal  bond;  and 

4.  Because  the  appeal  bond  is,  in  other  respects,  wholly  insufficient. 

L.  Trltmbull,  for  the  appellants,  entered  a  cross  motion  for  leave 
to  amend  the  appeal  bond,  which  was  refused. 

Per  Curiam.  The  motion  to  dismiss  "the  appeal  must  be  sustained. 
The  record  shows  that  the  appeal  was  prayed  by  the  "defendants," 
and  not  by  one  of  them.  The  order  of  the  circuit  court  required  that 
they  file  a  bond,  but  Peter  H.  Johnson  only  has  executed  it.  The 
order  has  not  been  complied  with,  and  as  has  before  been  decided  by 
this  court  in  the  cases  of  Carson  v.  Merle,  3  Scam.  168,  Ryder  v.  Ste- 
venson, ib.  539,  and  Watson  v.  Thrall^  3  Gilm.  69,  the  appeal  must  be 
dismissed  with  costs. 

Appeal  dismissed. 

[*3]  George  C.  Bestor  v.  Isaac  Walker  et  al. 

Error  to  Peoria. 

1.  Peomissoby  note — liahUity  of  assignor.  In  order  to  render  the  assignor  of  a 
promissory  note  liable,  the  assignee  must  not  only  institute  and  prosecute  his 
suit  to  judgment  at  the  earliest  practicable  time,  but  he  must  enforce  that  judg- 
ment by  execution  as  soon  as  he  can  by  ordinary  diligence.  He  will,  however,  be 
excused  from  suing  out  execution,  when  such  process  would  prove  wholly  una- 
vailing. If  a  suit  were  necessary  at  the  maturity  of  the  note,  but  insolvency 
should  intervene  between  the  commencement  thereof  and  judgment,  that  fact 
should  be  alleged  in  the  declaration,  to  excuse  from  the  issung  of  execution,  (a) 

2.  Same — diligence  to  hold  indorser.  The  assignee  of  a  jiromissory  note  should 
use  due  diligence  to  collect  the  amount  of  it  from  the  maker  in  the  county  of  the 
maker's  residence,  if  such  residence  is  known  to  him.  If.  however,  such  place  of 
residence  is  wholly  unknown  to  the  assignee,  he  may  elect  to  consider  as  the 
place  of  the  maker's  residence,  the  county  where  the  note  was  executed,  if  he  be 
found  there  for  purposes  of  the  service  of  process  upon  him,  returnable  to  the 

Cases  Citing  Text.  until  its  return  day  or  fact   of  useless- 

(a)  For  statute  regulating  right  of  re-  ness    of  its    so    remaining   should   be 

covery  of  assignee  of  promissory  note  pleaded.     Hamlin   v.  Ecynolds,  22  111. 

against  assignor,  see  R.  S.  1874,  Nego-  207,  211.     Diligence  against  maker  to 

TiABLE  Instbuments,  ch.  98,  %  5   et  seq.;  charge  assignor  requires  assignee  to  sue 

S.  &  C's.  Stats,  p.  1657;  Cothran's  Stats.  maker  at  first  term  of  court  after  ma- 

(188.^)  p.  1003.     In  suit  against  assign-  turity  of  note,  provided  there  bo  prop- 

or  of   note,  declaration  should  contain  er  time  for  service  and  return  of  writ, 

statement  of  every   fact  necessary  to  Chalmers   r.    Moore,    22    111.  359.      To 

prove  plaintiff's  right   to  recover  and  charge  assignor   of  note,   assignee  re- 

to    negative   negligence   on  •  his    part.  covering  judgment  against  maker  must 

Sherman  r.  Smith,  20  111.  350,  352.      If  have  execution  promptly  issued:  delay 

execution  is  relied  upon  as  proof  of  dil-  for  sixty  days  is  negligence.     Rives  v. 

igence    used   in   collection    of    a  debt,  Kumler,  27  111.  290,  292. 
writ  should  remain  in  officer's  hands 
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first  term  of  court  held  in  such  county  after  the  maturity  of  the  note;  or  perhaps 
to  a  subsequent  term,  if,  in  the  meantime,  diligent  but  unsuccessful  effort  has 
been  made  to  ascertain  his  place  of  residence. 

3.  Peomissobt  note — diligence  to  hold  indurser.  The  assignee  of  a  promissory 
note  must  not  only  institute  a  suit  against  the  maker  at  the  first  term,  but  he 
must  also  obtain  a  judgment  at  that  term,  and  if  he  does  not  thus  obtain  a 
judgment,  it  must  not  be  the  result  of  his  negligence. 

4.  Same — Ecideneeas  to  maker.  In  an  action  brought  by  the  assignee  of  a  note 
against  the  assignor,  it  is  not  necessary  to  prove  its  execution  by  the  maker.    (6) 

Assumpsit,  in  the  Peoria  circuit  court,  brought  by  the  defendants 
in  error  against  the  plaintiff  in  error  as  assignor  of  a  promissory 
note.  The  cause  was  heard  before  the  Hon.  John  D.  Catox  and  a 
jury,  at  the  May  term  1845,  when  a  verdict  Avas  rendered  in  favor 
of  the  plaintiffs  for  8249.     Upon  this  verdict  judgment  was  entered. 

The  material  facts  in  the  case  as  proved  in  the  court  below,  and 
the  pleadings  and  mstructions  given  by  that  court,  are  set  forth  in 
the  opinion. 

0.  Peters,  for  the  plaintiff  in  error.  I.  In  a  suit  by  an  indorsee  of 
a  promissory  note  against  the  iadorser,  the  note  is  not  admissable  in 
evidence  without  proof  of  the  handwriting  of  the  maker. 

The  maker  of  the  note  stands  to  the  other  parties,  like  the  [*4] 
acceptor  of  a  bill  of  exchange  to  drawer  and  iudorser.  And 
in  a  suit  by  the  holder  of  a  bill  against  the  acceptor,  the  handwrit- 
ing of  the  iudorser  m.ust  be  proved.  Robinson  r.  Yarrow,  2  Eng. 
Com.  Law  R.  173;  Smith  v.  Chester,  1  Term  Rep.  656.  This  rule  of 
the  common  law  is  not  altered  by  our  statutes. 

The  fourteenth  section  of  the  practice  act  (Rev.  Stat.  415)  only 
provides  that  the  execution  of  the  instrument  shall  not  be  denied, 
when  the  action  is  brought  tqwn  the  histrunient. 

Here,  the  action  is  not  brought  upon  the  instrument,  i.  e.  the  note, 
but  upon  the  indorsement:  if  defendant  does  not  deny  the  indorse- 
ment under  oath,  he  cannot,  by  reason  of  this  statute.put  it  in  issue. 
Nor  does  the  59th  section  (Rev.  Stat.  421)  appl3^  That  only  applies 
to  actious  upon  notes,  etc.,  when  brought  by  the  assignee. 

II.  The  instructions  of  the  circuit  court  to  the  jury  were  errone- 
ous. 

The  first  and  third  instructions  are  substantially  alike,  viz. ;  that 
to  charge  an  indorser,  it  is  not  necessary  that  the  execution  should  be 
sent  into  any  county,  except  where  the  judgment  was  rendered.  The 
proposition  is  stated  in  broad  terms,  and  without  restriction  or  limi- 
tation. 

In  many  cases,  the  original  process  is  sent,  and  may  rightfully  be 
sent,  into  a  foreign  county,  and  served  on  the  maker  of  the  note  re- 
sident there.  In  all  these  cases,  an  iudorser  would  be  charged  on  re- 
turn of  the  execution  nulla  bona,  though  the  maker  were  worth  his 
thou^sands. 

The  undertaking  of  an  indorser  is  conditional,  viz.:  that  he  will  pay 
the  note  if  the  maker  does  not,  provided  the  indorsee  uses  due 
diligence. 

(6)  Rule,  stated  in  head  note,  enforced.     Bestor  v.  Phelps,  17  111.  592,  594. 
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Our  statute  determines  and  defines  what  due  diligence  is,  viz. :  the 
prosecution  of  a  suit  against  the  maker,  unless  he  be  insolvent,  so 
that  the  suit  would  be  unavailing.     Rev.  Stat.  385,  sec.  7. 

Would  it  be  a  good  declaration  in  a  suit  by  indorsee  against 
[*5]  indorser,  to  allege  that  the  defendant  (indorser)  resided  out  of 
the  county  of  the  plaintiff,  where  the  cause  of  action  accrued, 
and  that  he  (indorser)  had  no  property  in  the  county  of  the  plaintiff. 
This  would  hardly  be  contended,  and  yet  if  these  instructions  be  cor- 
rect, such  a  declaration  would  be  good.  For  diligence  implies  some- 
thing more  than  the  recovery  of  a  judgment.  The  remedy  must  be 
pursued  by  execution. 

Diligence  is  a  mixed  question  of  law  and  fact.  It  is  put  in  issue 
by  plea.     Campbell  i\  Hobson,  1  A.  K.  Marsh.  229. 

The  indorsee  must  be  as  diligent  as  a  man  ordinarily  is  in  his  own 
business.  Young  v.  Crosby,  3  Bibb,  227.  Is  proof  that  the  maker 
has  no  property  in  the  county,  conclusive  evidence  of  insolvency,  so  as 
io  preclude  the  indorser  from  showing  the  solvency? 

III.     The  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  evidence  shows  that  too  much  time  elapsed  between  the  rendi- 
tion of  the  judgment,  and  the  suing  out  of  execution. 

Execution  was  delayed  eighty-four  days,  and  no  good  excuse  is 
shown  for  the  delay. 

In  Kentucky,  a  delay  of  three  months  is  an  absolute  discharge  of 
the  indorser.  Trimble  v.  Webb,  1  Monroe,  103;  Johnson  v.  Lewis,  1 
Dana,  184. 

Is  permitting  eighty-four  days  to  elapse,  using  such  diligence  as  a 
prudent  man  Avould  use  ordinarily  in  his  own  business? 

So,  if  the  maker  remove  from  the  circuit  where  the  holder  lives,  it 
will  not  excuse  him  for  not  using  diligence.  Spratt  v.  McKinney,  1 
Bibb,  595;  Small  wood  v.  Woods,  Ibid.  546;  Hogan  v.  Vance,  2  do. 
34-5;  Thomas  v.  Taylor,  2  J.  J.  Marsh.  216;  Saunders  v.  O'Briant,  2 
Scam.  370;  Bledsoe  v.  Graves,  4  do.  384-5. 

Mr.  Powell  testified  that  he  thought  it  might  be  best  for  all  parties 
to  delay  suing  out  execution.  He  was  the  attorney  and  agent  of  the 
plaintiffs  below,  and  he  must  judge  at  his  peril. 

By  the  law  merchant,  and  under  the  statute  of  Anne,  dili- 
[*6J  gence  consists  in  making  a  demand  and  giving  notice.  This 
could  not  ordinarily  be  dispensed  with,  even  though  the  ac- 
ceptor of  the  bill,  or  maker  of  the  note  be  insolvent.  Bailey  on  Bills, 
]96;  Smith  v.  Becket,  13  East,  187;  Hodges  v.  Gait,  8  Pick.  251;  3 
Kent's  Com.  100. 

Absolute  insolvency,  or  absconding  from  the  state  only,  will  excuse 
institution  of  suit,  and  pursuing  the  remedy  by  execution. 

As  the  attorneys  of  the  plaintiffs  knew  the  residence  of  Law  to  be 
in  Adams  county,  they  should  have  sued  out  execution  and  sent  it 
there. 

As  the  event  has  shown  that  LaAV  had  property  there,  as  well  as  in 
other  counties,  he  should  have  been  pursued  there  and  the  money 
would  have  been  made. 
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IV.  The  second  instruction,  that  if  the  plaintiffs  below  did  not 
know  that  Law  had  property,  the  jury  would  find  for  them,  is  so  pal- 
pablv  erroneous,  as  hardly  to  need  argument  to  show  it. 

This  is  probably  the  first  time  it  has  been  adjudged  that  ignorance, 
and  that  too  not  improbably  wilful  ignorance,  excused  a  party  from 
the  fulfillment  of  the  contract,  and  released  him  from  his  legal 
obligations. 

Non-resident  plaintiffs  rarely  know  whether  the  makers  of  notes 
residing  here,  have  property  or  not;  and  yet  if  this  instruction  be 
correct,  it  will  excuse  them  from  the  diligence  required  by  the  statute 
to  charge  indorsers. 

V.  The  circuit  court  erred  in  excluding  the  evidence  offered  by 
the  defendant  below. 

The  title  deeds.  Evidence  that  Law  had  title  deeds  to  land  and 
good  titles,  was  competent  inasmuch  as  the  question  comes  up  col- 
laterally. It  was  such  evidence  as  would  authorize  the  jury  to  infer 
that  Law  was  not  insolvent. 

So,  that  Law  dealt  in  good  titles,  was  competent,  as  it  would  be  to 
show  a  merchant's  credit  that  he  had  title  to  his  stock  of  goods. 

So,  also,  it  was  proper  to  show  that  he  inherited  lands  from  his 
ancestor.  Bestor  could  not  control  and  procure  the  deeds  of  the 
ancestor. 

So,  the  evidence  showing  that  Law  sold  lands  to  Mr.  Pom-  [*7] 
mey  was  competent,  because  it  shows  that  he  had  funds,  out 
of  which  he  could  have  paid  the  judgment- 
Reputation  was  also  projjer,  as  to  Law's  property.  A  reputation 
that  a  man  has  wealth,  is  all  that  can,  in  most  cases,  be  proved.  In- 
ventories of  his  property  could  not  be  produced.  His  apparent  con- 
dition, his  reputation  as  to  property,  was  a  fact  proper  for  the  consid- 
eration of  the  jury. 

Finally,  it  was  abundantly  shown  that  Law  had  most  ample  means 
of  paying  the  judgment  against  him.  A  prudent  man  would  have 
sought  it  out.  An  ordinarily  vigilant  man  would  have  found  it.  And 
there  is  no  excuse  for  the  plaintiffs  below,  in  not  having  obtained 
satisfaction  of  their  execution. 

E.  N.  Powell,  for  the  defendants  in  error,  relied  upon  the  follow- 
ing points  and  authorities:  1.  The  declaration  in  this  case  contains 
three  counts,  besides  the  common  counts.  The  first  count  shows  due 
diligence  by  suit  against  the  maker  at  the  first  term  of  court  after 
the  note  became  due,  and  execution  issued  to  Peoria  county,  and  re- 
turned by  the  sheriff,  nuJla  bona.  The  second  avers  the  insolvency 
of  the  maker  at  the  time  the  note  became  due,  and  at  the  time  the 
suit  was  brought  against  the  assignor.  The  third  count  is  the  same 
as  the  first,  except  that  two  executions  were  issued,  one  to  Peoria, 
and  the  other  to  Knox  county,  and  the  return  of  niilJa  bona  on  both. 

2.  The  evidence,  as  contained  in  the  bill  of  exceptions,  fully  sus- 
tains the  verdict  of  the  jury,  and  the  jury  having  passed  upon  the 
evidence,  the  court  wall  not  disturb  their  verdict,  imless  it  most  mani- 
festly appears  that  the  jury  have  misconceived  the  evidence,  and  that 
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their  finding  is  flagrantly  against  the  M^eiglit  of  evidence.     Smith  v. 
Shultz,  1  Scam.  490;  Lowry  v.  Orr,  1   Gilm.  70,  and  eases  cited  by 
'  counsel;  Johnson  v.  Moulton,  1  Seam.  532. 

3.  Due  diligence  by  the  institution  and  prosecution  of  a  suit 
against  the  maker,  is  shown  by  the  return  of  an  execution,  nulla  bona, 
issued  upon  a  judgment  against  the  maker  at  the  first  term  of  the 

court  after  the  note  matured.     The  return  of  nulla  bona,  to 
[*8]       an  execution  issued  upon  a  judgment  rendered  upon  an  as- 
signed  note,   is   evidence  of   the  insolvency  of   the   maker. 
Cowles  V.  Litchfield,  2  Scam.  356;  Raplee  v.  Morgan,  Ibid.  561. 

4.  The  first  instruction  given,  was  correct.  The  assignee  of  a  note 
is  not  bound  to  issue  execution  to  any  other  county  than  the  one 
v^diere  the  judgment  was  obtained,  unless  it  be  shown  that  he  knew 
of  property  in  some  other  county,  liable  to  execution.  He  is  only 
bound  to  issue  execution  to  the  county  wdiere  the  suit  Avas  commenced. 
Cowles  V.  Litchfield,  2  Scam,  356;  Saunders  v.  O'Briant,  Ibid.  369. 

Without  the  assignee  having  knowledge  of  property  in  some  other 
county  than  the  one-  where  he  brought  his  suit,  surely  it  cannot  be 
required  of  him  that  he  shall  issue  executions  into  every  county  in 
the  state,  and  prove  the  same  returned  nujla  bona,  in  order  to  charge 
the  assignor.     The  return  of  nulla  bona  is  sufficient. 

5.  The  assignee  has  done  all  that  is  required  of  him,  if  he  has 
used  all  the  means  in  bis  power,'  in  the  county  where  he  sues. 
Saunders  i\  O'Briant,  2  Scam.  369.  And  if  diligent  search  for  prop- 
erty was  made  in  the  county  where  suit  was  instituted,  that  is  suifi- 
cient. 

6.  When  an  execution  is  issued  to  a  sheriff,  on  a  judgment  ren- 
dered upon  an  assigned  note,  he  becomes  the  sworn  agent  of  the 
assignor  and  assignee,  and  his  return  of  nulla  bona  to  such  execution 
is  conclusive  evidence  that  the  maker  had  no  property  liable  to  execu- 
tion within  his  county,  and  prima  facie  evidence  of  none  in  the  state, 
and  unless  the  fact  of  the  maker  having  property  be  brought  home 
to  the  assignee,  he  is  not  bound  to  search  for  property  out  of  the 
county  where  judgment  is  rendered.     2  Scam.  356,  369,  before  cited. 

7.  A  suflicient  excuse  is  given  for  not  issuing  execution  at  an 
earlier  day,  as  it  is  very  clearly  shoAvn  that  the  maker  of  the  note  had 
no  property  in  the  county,  between  the  rendition  of  the  judgment 
and  the  issuing  of  execution. 

8.  The  evidence  to  the  jury  was  sufficient  to  warrant  their  finding 

under  the  second  count,  as  the  insolvency  of  the  maker  is 
[*9]      pretty  clearly  made  out,  and  the  jury  having  passed  upon  the 

whole  of  the  evidence,  and  not  being  misled  by  the  instruc- 
tions given  by  the  court,  their  verdict  ought  not  to  be  disturbed. 

Opinion  of  the  court  by  Thomas,  J.*  This  case  brings  before  us 
for  revision,  a  judgment  of  the  circuit  court  of  Peoria  county,  in 
favor  of  defendants  in  error  as  indorsees,  against  plaintiff  in  error  as 
indorser  of  a  promissory  note. 

The  plaintiff  in  error,  claiming  .a  reversal   of  that  judgment  for 

*PuBPLE,  J.  having  been  of  counsel  in  this  case,  took  no  part  in  the  decision. 
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errors  alleged  to  exist  iii  the  opinions  of  the  court  below,  on  questions 
made  during  the  progress  of  the  trial,  in  his  assignment  of  errors, 
now  assumes  that  the  court  erred, 

1.  In  its  instructions  to  the  jury; 

II.  In  permitting  the  note  to  be  read  in  evidence  to  the  jury; 

III.  In  permittmg  improper  evidence  to  be  given  to   the   jury; 

IV.  In  overruling  the  motion  for  a  new  trial;  and 

V.  In  excluding  evidence  offered  by  the  defendant  below. 

For  the  proper  understanding  and  investigation  of  the  questions 
presented  by  this  assignment  of  errors,  reference  to  the  pleadings 
and  evidence  of  the  parties  here  becomes  necessary:  [  proceed  to 
make  it. 

The  plaintifEs  below  base  their  right  of  recovery,  as  well  upon  the 
ground  of  diligence  by  suit  on  their  part  against  the  maker,  as  upon 
that  of  his  insolvency. 

The  first  and  third  counts  of  their  declaration^  exhibit  the  alleged 
proceedings  relied  upon  by  them,  as  constituting  diligence  sufficient 
to  charge  the  indorser.  The  following  are  the  material  allegations  in 
those  counts,  viz: 

First  count.  1.  The  execution  on  the  15th  of  September,  1841.  at 
Peoria  county,  by  one  Edmund  Law,  of  his  promissory  note  for  ^200, 
to  the  defendant  (Bestor),  payable  on  the  25th  December,  1842,  with 
interest  at  6  per  cent.,  per  annum. 

2.  The  assignment  of  said  note,  by  indorsement  thereon  in  [*10] 
writing,  by   said   defendant   to  one  Isaac  Underbill,  and  by 

said  Underbill  to  plaintifi. 

3.  The  institution  and  prosecution  of  a  suit  on  said  note,  by  plaint- 
iffs, against  said  Law,  to  the  first  term  of  the  circuit  court  of  said 
county  of  Peoria,  held  after  said  note  became  due,  to  wit,  at  the  May 
term,  "A.  D.  1843. 

4.  The  recovery  of  a  judgment  in  said  suit,  by  plaintiffs,  against 
said  Law,  during  said  term,  to  wit:  on  the  7th  June,  1843,  for  the  sum 
of  $232.77  damages,  and  $7.18|  costs. 

5.  The  issuing  of  a  fi.  fa.  on  said  judgment,  on  the  30th  day  of 
August,  A.  D.  1843,  directed  to  the  sheriff  of  said  county  of  Peoria 

"for  execution,  that  it  came  to  the  hands  of  said  sheriff  on  the  same 
day,  and  on  the  27th  Nov.  1843,  was  returned  by  him,  nulla  bona 
and  unsatisfied. 

In  addition  to  the  allegations  of  the  first  count,  the  third  count 
avers:  1.  The  issuing  of  an  alias  fi.  fa.  on  said  judgment  on  the 
11th  day  of  April,  1844,  dnected  to  the  sheriff  of  the  aforesaid  coun- 
ty of  Peoria  for  execution;  its  delivery  to  said  sheriff  on  the  17th  day 
of  said  month  of  April,  and  its  return  by  him,  July  8tli,  1844, 
iniUa  bona  and  unsatisfied. 

2.  The  issuing  of  a  plnries  fi.  fa.  on  the  12th  of  August,  1844, 
directed  to  the  sheriff  of  Knox  county  for  execution;  its  reception  by 
said  sheriff  of  Knox  county  on  the  15th  of  said  month  of  August; 
and  its  return  by  him,  November  9th,  1844,  7iulla  bona  and  un- 
satisfied. 

The  second  count  avers  the  insolvency  of  said  Law,  and  his  inabil- 
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ity  to  pay  said  note  or  any  part  of  it  when  it  became  due  and 
payable,  and  from  thence  to  the  commencement  of  the  suit  against 
him;  and  that  the  institution  and  prosecution  of  a  suit  against 
him,  at  aud  during  such  time,  would  have  been  wholly  unavailing,  etc. 

The  fourth  and  only  remaining  count  is  the  common  money 
count. 

The  defendant,  by  his  plea  of  the  general  issue,  put  the  plaintiffs 
upon  proof  of  their  several  allegations;  the  jury  impan- 
[*11]  eled  to  tr}^  the  issue,  found  for  the  plaintiffs,  assessed  their 
damages  at  $249,  and  the  court,  overruling  defendant's  motion 
for  a  new  trial,  rendered  judgment  on  the  verdict.  The  defendant 
excepted  to  the  opinion  of  the  court,  and  as  has  been  already  shown, 
now  assigns  it  for  error. 

We  are  thus  called  upon  to  determine  as  to  the  sufficiency  of  the 
plaintiffs'  proof  to  sustain  their  allegations,  and  charge  the  defendant 
as  their  indorser.  This  is  the  principal  inquiry  presented  by  the  re- 
cord, involving  as  it  does,  the  plaintiffs'  right  of  recovery  in  any 
event,  and  its  solution  will  dispose  of  every  other  question  in  the 
case,  except  that  of  the  admissibility  of  a  portion  of  the  plaintiffs' 
evidence,  arising  upon  the  first  assignment  of  errors.  It,  therefore, 
first  demands  investigation. 

First,  then,  as  to  the  sufficiency  of  the  proof  to  show  such  dili- 
gence by  suit  on  the  part  of  the  indorsees  against  the  maker  -^s  tc 
charge  the  indorser.  If  proof  of  the  allegations  of  the  first  and  third 
counts  will  suffice  for  that  purpose,  there  can  be  no  doubt  of  the 
plaintiffs'  right  of  recovery  on  that  ground.  Those  allegations  are  in 
all  respects,  not  only  substantially,  but  literally  proved.  The  execu- 
tion and  indorsement  of  the  note;  suit  thereon  by  plaintiffs  against 
the  maker;  judgment  is  such  suit;  executions  on  such  judgment;  and 
sheriff's  returns  on  such  executions,  are  all  shown  b}'^  plaintiffs'  evi- 
dence (as  embodied  in  the  bill  of  exceptions),  precisely,  in  dates, 
amounts  and  every  other  particular,  as  alleged  by  them,  consequently 
as  the  defendant  by  pleading  to  those  counts  admits  their  legal  suffi- 
ciency to  subject  him  to  plaintiffs'  suit,  it  would  seem  to  be  a  work 
of  supererogation  to  proceed  with  further  inquiry  on  this  branch  of 
the  subject.  But  the  course  taken  on  argument  forbids  that  the  in- 
vestigation should  close  here.  And,  moreover,  there  is  perhaps  some 
dou])t  whether  there  is  not  such  a  defect  in  tlie  first  and  third  counts 
as  might  be  fatal  on  error  (were  they  the  only  counts  in  the  declara- 
tion, or  the  other  counts  unsustained  by  proof);  in  this,  that  they 
show  so  long  a  time  to  have  intervened  between  the  judgment  and 
the  first  execution  issued  thereon.  In  this  respect,  the  plaintiffs' 
allegations  certainly  do  not  show  due  diligence.  For  the  ]iurpose  of 
reaching  the  indorser,  the  holder  is  required  not  only  to  insti- 
[■*12]  tute  and  prosecute  his  suit  to  judgment  at  the  earliest  prac- 
ticable time,  but  also  to  enforce  that  judgment  by  execution, 
as  soon  as  by  ordinary  diligence  he  can.  It  is  true  that  he  will  be 
excused  from  suing  out  any  execution  at  all,  when  such  process 
would  prove  wholly  unavailing,  precisely  as  for  the  same  reason  he 
would  be  excused  from  commencing  suit.     But,  in  such  case,  where 
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the  pecuniary  responsibility  of  the  maker  of  the  note  when  it  ma- 
tures, renders  suit  against  him  necessary  for  the  purpose  of  preserv- 
ing the  guaranty  of  the  indorser,  but  his  subsequent  insolvency,  when 
judgment  is  rendered,  would  render  every  attempt  to  collect  the 
money  of  him  wholly  unavailing,  that  fact  should  be  alleged  in  the 
declaration  to  excuse  from  the  issuing  of  execution,  just  as  it  should 
be  to  excuse  from  suing,  if  it  had  existed  when  the  note  became  due. 
If  in  any  such  case  it  appear  from  the  declaration,  that  the  time  in- 
tervening between  the  judgment  and  the  execution  be  so  great  as  to 
show  clearly  that  the  delay  in  the  emanation  of  such  process  is  the 
result  of  the  plaintiffs'  negligence,  and  the  declaration  contains  no 
matter  of  excuse  for  such  neglect,  the  declaration  must  be  held  bad 
on  demurrer.  Such  is  perhaps  the  character  of  the  case  under  con- 
sideration. But,  be  this  as  it  may,  there  is  not  and  can  not  be,  any 
valid  objection  to  the  second  count;  and  that,  too,  is  fully  sustained, 
by  proof,  if  the  unavailability  of  suit  against  Law  (the  maker  of  the 
note)  in  Peoria  county  is  sufficient  to  charge  the  indorser.  It  is 
fully  proved  that  the  said  Law  had  no  property  whatever  in  that 
county,  either  when  the  note  became  due,  or  at  any  subsequent  time. 
Consequently  the  plaintiffs  were  excused,  so  far  as  that  county  was 
concerned,  not  only  from  suing  out  execution  on  their  judgment  be- 
fore they  did  so,  but  also  from  commencing  their  suit.  But,  it  re- 
mains to  be  determined  whether  the  institution  and  prosecution  of  a 
suit  against  the  maker  in  that  county,  or  the  fact  that  such  proceed- 
ings would  have  been  wholly  unavailing  there,  would  operate  under 
the  circumstances  of  the  case  to  fix  liability  upon  the  indorser,  or 
whether  he  is  discharged  by  the  neglect  of  the  plaintiffs,  either  to 
institute  and  prosecute  suit  in,  or  send  execution  to  some 
other  county  or  counties.  The  defendant  provv  sthat  Law  had  [*13] 
property  in  other  counties  out  of  which  the  money  might  prob- 
ably have  been  made,  and  insists  that  the  plaintiffs  should  have  souorht 
to  reach  such  property  by  execution  before  proceediny^  against  him. 

This  proposition  involves  an  inquiry,  for  the  solution  of  which  we 
can  gather  but  little  aid  from  former  adjudications. 

The  law  fixes  liability  upon  the  indorser,  when  suit  has  been  insti- 
tuted and  prosecuted  against  the  maker  and  yielded  no  return,  or 
when  such  proceedings  being  had,  would  yield  nothing;  and  numerous 
decisions  hold  the  return  of  nuJIn  bona  on  execution  against  the 
maker,  evidence  of  his  insolvency;  but  the  law  is  silent  as  to  the  place 
at  which  suit  should  be  commenced,  or  the  maker's  insolvency  exist 
for  such  purpose;  and  judicial  construction  has  not  yet  settled  that 
matter  with  any  degree  of  accuracy.  In  the  case  of  Saunders  v. 
O'Brianf,,  2  Scam.  369,  this  court  say  that  '*due  diligence  does  not 
consist  in  merely  instituting  suit  against  the  maker  and  prosecuting 
it  to  judgment.  In  order  to  show  this  diligence,  it  is  clearly  the  duty 
of  the  assignee  to  prove  tltctt  within  the  counfij  irhcre  the  suit  teas  com- 
menred^  he  had  used  all  the  means  that  the  law  had  furnished  him 
with,  to  collect  the  money."  But  whether  the  county  where  the 
maker  in  that  case  was  sued,  was  also  the  county  of  his  residence, 
does  not  appear.     We  feel  called  upon  to  define  somewhat  more  speci- 
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fically,  the  correlative  riglits  and  liabilities  growing  out  of  the  rela- 
tion of  indorser  and  indorsee  under  our  statute.     In  doing  so,  our 
endeavor  shall  be,  to  hold  these  parties  to  a  strict  performance  of 
their  respective  undertakings; — diligence  on  the  part  of  the  indorsee, 
such  as  would  characterize  the  course  of  every  reasonable  man  seeking 
to  protect  his  own  interest,  where  no  ulterior  recourse  upon  any  one 
else  than  the  maker  of  the  note  remained  to  him,  contingent  upon  his 
failure  to  collect  the  money  from  that  quarter;  on  the  part  of  the  in- 
dorser, liability  to  pay  the  debt  guaranteed  by  him,  and  which  his 
assignee's  diligence  could  not  secure  from  the  maker.     Nothing  short 
of  this  would,  in  our  estimation,  preserve  the  integrity  of  the  con- 
tract. ' 
[*14]         But   there   must  be  some  local  bounds  within  which  the 
diligence  of  the  indorser  is  to  be  exercised,  or  the  maker's  in- 
solvency to  exist.     Where  are  those  bounds?     Are  they  co-extensive 
with  the  state,  or  circumscribed  by  the  limits  of  some  particular 
county?      Not  the  former  certainly,  otherwise,  before  resort  could 
be  had  to  the  indorser,  suit  would  necessarily  have  to  be  commenced 
in,  or  execution  sent  to,  every  county  in  the  state.     No  such  burthen 
rests  upon  the  indorsee ;  but  diligence  or  excuse  for  the  want  of  it  in 
some  one  county  will  ordinarily  suffice.     What  county  should  that 
be?     We  feel  no  hesitancy  in  replying,  the  county  of  the  maker's 
residence,  if  it  be  known  to  the  indorsee.     It  is  there,  more  than  any 
where  else,  that  he  is  presumed  to  own  property,  and  if  diligence  by 
suit  is  used  against  him,  or  would  prove  unavailing  there,  liability  is 
thereby  j&xed  upon  the  indorser,  without  any  necessity  on  the  part  of 
the  indorsee  to  seek  elsewhere,  with  an  execution  for  his  property; 
although   if   ihe   maker   nas   property  elsewhere  out   of  Vvdiich  the 
money  could  be  made,  and  that  fact  be  known  to  the  indorsee,  it  would 
be  otherwise.     In  such  case,  good  faith  on  the  part  of  the  assignee 
would  require  an  effort  on  his  part  to  make  such  property  available 
for  the   payment   of    his   debt,  before   instituting   suit  against   his 
assignor. 

If,  however,  the  residence  of  the  maker  be  wholly  unknown  to  the 
indorsee,  he  may  elect  to  consider  as  the  place  of  the  maker's  residence, 
the  county  where  the  note  was  executed,  if  he  be  found  there  for  the 
purposes  of  the  service  of  process  upon  him,  returnable  to  the  first 
term  of  court  held  in  said  county,  after  the  maturity  of  the  note;  or 
perhaps  to  a  subsequent  term,  if  in  the  meantime  diligent  but  unsuc- 
cessful effort  has  been  made  to  ascertain  his  place  of  residence.  In 
such  case  the  same  results,  as  it  regards  their  effect  upon  the  rights  of 
the  one  party,  and  the  liability  of  the  other,  would  follow  as  if  the 
proceedings  by  suit  had  been  had  against  the  maker,  or  his  insolvency 

established  in  the  county  of  his  residence. 
[*15]  It  may  l)e  proper  here  to  remark,  that  in  any  case,  the  law 
requires  diligence,  not  only  in  instituting,  but  also  in  piose- 
cuting  suit.  It  is,  therefore,  not  sufficient  that  suit  be  commenced  to 
the  first  term  of  the  proper  court,  but  judgment  must  also  be  rendered 
at  that  term,  or  if  not,  such  result  must  not  grow  out  of  the  ])laint- 
iif  s  negligence.     He  must  do  every  thing  in  his  power  to  entitle  him 
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to  judgment,  as  by- filing  his  declaration  and  copy  of  the  note  sued  on, 
etc..  or  he  will  be  held  guilty  of  laches.  And  so  in  order  to  charge 
the  indorser  on  the  ground  of  the  maker's  insolvency,  it  should  appear, 
not  simply  that  his  liabilities  exceed  his  means  of  paying,  in  which 
case  he  would  be  virtually  insolvent,  if  payment  of  all  his  debts 
should  be  pressed;  but  in  the  language  of  the  statute,  that  the  insti- 
tution of  suit  against  him,  would  be  wholly  unavailing. 

Testing  the  case  under  consideration  by  the  principles  above  stated, 
the  plaintiffs  were  clearly  entitled  to  recover.  It  was  proved  upon 
the  trial,  that  Law,  the  maker  of  the  note,  lived  in  Adams  county  in 
1842.  and  for  a  year  or  two  before  the  trial,  which  was  in  October,  a.  d. 
1845,  in  Knox  county;  but  whether  he  lived  in  Adams  county,  or 
where  he  lived  on  the  25th  December,  1842,  when  the  note  matured, 
or  afterwards,  either  when  suit  Avas  commenced,  or  judgment  rendered, 
does  not  appear;  nor  is  there  anything  to  show  that  the  plaintiffs 
knew.  But  the  note  was  executed  in  Peoria  county,  and  on  the  4th 
of  January,  a.  d.  1843,  ten  days  after  it  become  due.  suit  was  com- 
menced upon  it,  to  the  next  term  of  the  circuit  court  holden  in  that 
county,  and  sent  to  Adams  county  for  service,  for  the  reasons,  as  E.  N. 
Powell,  the  plaintiff's  attorney  swears,  that  he  and  his  partner,  Mr. 
Bryan,  had  understood  that  the  said  Law  lived  in  said  county  of 
Adams;  but  said  summons  was  returned  bj  the  sheriff  of  said  coun- 
ty of  Adams  not  served,  thus  justifying  the  impression  that  said  Law 
did  not  live  there,  and  afterwards,  on  the  21st  of  March,  1843,  a  sec- 
ond writ  in  the  same  guit,  and  returnable  to  the  same  term  of  court, 
was  issued,  and  put  into  the  hands  of  the  sheriff  of  the  aforesaid 
county  of  Peoria,  and  by  him  served  upon  said  Law.  Judg- 
ment in  said  suit  was  rendered  at  said  term  of  court,  and  exe-  [*16] 
cutions  sued  out  thereon  (as  has  already  been  intimated), 
strictly  as  alleged  in  the  third  count  of  the  declaration  in  this  case, 
and  it  is  shown  by  the  testimony  of  the  aforesaid  Powell,  that  the 
reason  why  execution  was  not  sued  out  immediately  upon  the  rendi- 
tion of  the  judgment,  was,  that  no  property  could  on  diligent  search 
be  found,  belonging  to  said  Law,  in  said  county  of  Peoria,  and  that  it 
Avas  desirable  to  s  nd  execution  when  issued,  to  the  count}^  where  said 
Law  lived,  but  that  it  was  not  known  to  said  witness,  nor  his  partner, 
Mr.  Bryan,  where  he  did  live,  and  further,  that  when  they  learned 
that  said  Law  resided  in  Knox  county,  they  caused  the  third  execu- 
tion to  be  sent  there.  On  that  execution,  as  has  been  stated,  nothing 
was  made,  and  the  sheriff's  return  of  nulla  bona  on  it,  established  the 
said  Law's  insolvency  in  that  county,  as  by  similar  proceedings  it  had 
been  established  in  Peoria  county.  Nor  can  we,  in  the  absence  of  all 
proof  showing  that  the  plaintiffs  were  apprised  of  the  said  Law's 
residence  in  the  aforesaid  county  of  Knox  before  the  date  of  the 
pluries  fi.  fa.  sent  thither,  hold  them  "guilty  of  laches  in  not  having 
it  issued  to  that  county  at  an  earlier  day,  notwithstanding  it  appears 
from  the  evidence,  that  such  proceedings  might  probably  have  result- 
ed in  making  the  whole,  or  a  part  of  the  money  out  of  said  Law's 
property.  From  this  view  of  the  subject  it  results,  that  the  circuit 
court  did  not  err  in  overruling  the  defendant's  motion  for  a  new  trial, 
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for  tlie  alleged  reason,  that  the  verdict  was  against  the  law  and  the 
evidence. 

It  is  equally  conclusive,  that  the  opinion  of  the  court  rejecting  the 
testimony  oifered  by  the  defendant,  and  objected  to  by  plaintiff,  was 
right;  and  that  in  the  instructions  given  to  the  jury  there  was  no  such 
error,  as  to  entitle  the  defendant  to  a  new  trial  in  the  court  below,  or 
a  reversal  of  judgment  here. 

The  testimony  referred  to  as  offered  by  the  defendant  and  on  plaint- 
iffs' motion  rejected  by  the  court,  was  "that,  in  1843,  said  Law  exhib- 
ited to  the  witness  (Joshua  J.  Moore)  title  deeds  to  many  tracts  of 
land  in  the  Military  Tract;  that  Law  was  not  a  man  who 
[*17]  dealt  in  lands  to  which  he  had  not  a  good  title;  that  he 
inherited  from  his  fatlier  large  quantities  of  land  in  the  Mil- 
itary Trkct;  that,  tv/o  years  ago  (before  October,  1845),  Mr.  Pommey 
purchased  two  quarter  sections  of  Law,  and  Law  gave  him  good  titles 
therefor;  and  that  Law  had  the  reputation  of  having  much  property." 
Now,  saying  nothing  of  the  mode  of  proof  sought  to  be  made  here 
of  the  said  Law's  title  to  real  estate,  the  testimony  was  propeily 
rejected  because  such  property  was,  if  it  existed  and  was  owned  by 
said  Law  at  all,  out  of  Peoria  county,  and  the  plaintiffs  are  not  shown 
to  have  known  any  thing  about  it. 

The  instructions  complained  of,  as  given  to  the  jury  at  the  plaint- 
ffs'  request,  are  as  follows,  to  wit: 

"  1.  That  it  was  not  necessary  for  plaintiffs  to  issue  an  execution 
against  Law  into  any  county  but  Peoria,  upon  plaintiffs'  judgment, 
but  it  was  sufficient  diligence  to  charge  the  indorser,  if  plaintiffs 
made  diligent  search  and  could  find  no  property  to  levy  on  in  Peoria 
county." 

"  2.  That  if  the  jury  believe  from  the  evidence  that  Law  had  prop- 
erty, yet  if  the  plaintiffs  did  not  know  it,  the  defendant  would  be 
liable  as  indorser." 

"  3.  That  it  was  not  necessary  for  the  plaintiffs  to  search  for 
property  of  Law  out  of  the  county  of  Peoria." 

Each  of  these  instructions  would  have  been,  by  a  slight  modifica- 
tion, more  strictly  conformable  to  the  principles  hereinbefore  laid 
down.     The  first  should  perhaps  have  been  so  framed  as  to  exclude 
J  any  conclusion  that  the  plaintiffs  need  not  have  issued  their  execution 
f  to  the  county  in  which  Law  resided,  if  it  had  appeared  from  the  evi- 
)  dence  that  he  did  not  reside  in   Peoria  county,  and  plaintiffs  knew 
.  where  he  did  reside;  or  to  such  county,  if  any,  as  Law  had  property 
in,  if  known  to  the  plaintiffs.     The  question  as  to  the  existence  of 
facts  rendering  the  issuing  of  an  execution  to  some  other  county  than 
■  Peoria  necessary  (on  the  assumption  of  the  non-existence  of  which 
this  instruction   seems  to  have  been  based)  would,  tlius,  have  been 
submitted  -to  the  jury;  Init  as,  from  the  evidence,  they  would  have 
been  not  only  authorized,  but  required  to  find  that  such  facts  did  not 
exist,  the  court,  in  assuming  that  they  did  not,  and  instruct- 
[*18]     ing  the  jury  accordingly,  can  not  be  said  to  have  erred  to  the 
proj'.idice  of  the  defendant  so  as  to  vitiate  the  judgment. 

The  second  instruction,  if  intended  to  apply  to  the  county  of  Peo- 

12 


1847]  Bestor  v.  Walker  et  al.  19 

Opinion  of  the  Court. 

ria,  was  clearly  wrong,  as  that  being  the  county  for  the  institution 
and  prosecution  of  a  suit,  nothing  would  excuse  the  want  of  diligence 
in  that  respect  there,  except  the  said  Law's  entire  destitution  of  })rop- 
erty  subject  to  execution.  The  fact  of  his  having  property  in  that 
county,  would  consequently  interpose  a  fatal  obstacle  in  the  way  of 
plaintiffs'  recovery,  if  they  had  relied  not  upon  their  efforts  to  subject 
such  property  to  the  payment  of  their  debt  by  legal  coercion,  but 
upon  their  ignorance  of  its  existence.  The  whole  case,  however,  for- 
bids the  idea  that  this  instruction  was  so  intended  by  the  court  or 
understood  by  the  jury,  as  the  said  Law  had  no  property  in  Peoria 
county,  but  had  elsewhere.  The  instruction  therefore  applied  to 
Law's  property  in  other  counties,  and  so  far  as  it  was  concerned,  the 
plaintiffs,  had  their  recourse  upon  the  defendant,  without  seeking  it 
if  they  did  not  know  of  it,  as  it  is  proved  they  did  not. 

The  third  instruction,  like  the  first,  was  based  upon  an .  assumption 
warranted  by  the  facts,  but  which,  strictly  speaking,  might  probably 
have  been  left  to  the  finding  of  the  jury,  to  wit:  that  Peoria  county 
was  the  place  of  the  said  Law's  resiience,  or  else  that  .the  plaintiffs 
did  not  know  where  he  resided. 

If  in  this  or  either  of  the  other  instructions  there  is  any  error,  it  is 
such  that  the  defendant  can  not  in  any  wise  be  prejudiced  thereby, 
and  consequently  it  will  not  affect  the  validity  of  the  judgment 
against  him. 

The  only  question  remaining  to  be  disposed  of  is  that  involved  in 
the  second  error  assigned  by  the  defendant,  to  wit:  that  the  court 
erred  in  permitting  the  note  to  be  read  in  evidence  to  the  jury. 

The  objection  made  to  the  introduction  of  this  evidence,  upon  the 
trial  in  the  circuit  court,  was  based  upon  the  ground,  that  the  execu- 
tion of  the  note  by  Law  (the  maker)  was  not  proved,  and  the 
defendant  by  his  counsel  now  insists  that  such  preliminary     [*19] 
proof  was  necessary  to  the  admissibility  of  the  evidence. 

In  this  view  of  the  subject,  we  do  not  concur.  We  can  not  perceive 
that  because  the  maker  of  the  note  stands  to  the  other  parties  like  the 
acceptor  of  a  bill  of  exchange  to  drawer  or  indorser,  and  in  a  suit  by 
the  holder  of  a  bill  against  the  acceptor,  the  baud  writing  of  the  in- 
dorser must  be  proved,  it  therefore  follows,  as  he  assumes,  that  in 
an  action  by  the  the  holder  against  indorser,  the  handwriting  of  the 
maker,  or  acceptor  should  be  proved.  Such  a  conclusion  is  a  7ion 
sequitur  from  the  premises.  Between  the  two  cases  there  is  no  anal- 
ogy. But  as  the  maker  of  an  indorsed  note  does  stand  like  the  ac- 
ceptor of  a  bill,  so  in  a  suit  against  the  maker  by  the  indorsee,  proof 
of  the  handwriting  of  the  indorser  would  be  necessary  in  this  state, 
as  it  would  under  the  lex  mercatoria  in  a  suit  by  indorsee  against  ac- 
ceptor, were  it  not  that  such  proof  is  expressly  dispensed  with  by 
statutory  provision  except  it  be  required  by  plea  verified  by  affidavit. 
Rev.  Stat.  ch.  83,  sec.  59. 

But  there  is  no  rule  of  law  and  never  has  been,  requiring  the  in- 
dorsee of  a  note  in  a  suit  against  the  indorser  of  it  to  prove  the  exe- 
tion  of  it  by  the  maker.  The  indorser  having  negotiated  and  put  it 
into  circulation,  exhibits  a  degree  of  assurance  without  a  parallel, 
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when  he  demands  proof  of  its  genuineness  of  the  man  to  whom  he 
has  indorsed  it.     Neither  reason  nor  law  sanctions  such  a  proceeding. 
The  judgment  of  the  circuit  court  is  affirmed  with  cost.* 

Judgment  affirmed. 

The  County  of  Schuyler  v.  The  County  of  Mercer. 

[*20]  Error  to   Mercer. 

1.  Venue — action  against  coxmty.  All  actions,  whether  local  or  transitory' 
against  a  county,  must  be  commenced  and  prosecuted  to  final  judgment  and  ex- 
ecution in  the  circuit  court  of  the  county  against  which  the  action  is  brought; 
and  all  actions,  local  or  transitory,  wherein  a  county  is  plaintiff,  must  be  com- 
menced and  prosecuted  to  final  judgment  in  the  county  in  which  the  defendant 
therein  resides,  (a) 

2.  Right  of  action — right  of  county.  At  common  law,  counties  have  no  right 
to  sue,  nor  can  they  be  sued.  Their  right  depends  on  statutory  enactment,  and 
where  they  sue,  or  are  sued,  the  provisions  of  the  statute  must  be  complied 
with.  (6) 

3.  Statute — construction — the  word  '■^may."  The  word  "may"  means  "must"  or 
"shall,"  in  cases  where  the  public  interest  and  rights  are  concerned,  and  where 
the  public  or  third  persons  have  a  claim,  de  jure,  that  the  power  should  be  exer- 
cised, (c) 

4.  Same — words  indicating  person.  A  law,  which,  in  general  terms,  speaks  of 
plaintiffs  and  defendants,  applies  to  persons  only,  and  states,  counties,  and  muni- 
cipal corporations  are  not  affected  by  its  provisions,  unless  expressly  named  and 
brought  within  them,  (d) 

Debt,  in  the  Mercer  circuit  court,  brought  by  the  defendant  in 
error  against  the  phimtiif  in  error.  The  defendant  was  defaulted  at 
the  May  term  1845,  and  a  writ  of  inquiry  of  damages  awarded.  At 
the  September  term,  1845,  the  Hon.  Thomas  C.  Browne  presiding,  the 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$112.89,  and  the  court  rendered  a  judgment  accordingly. 

*Th;s  case  was  argued  and  decided  at  the  December  term  1846,  but  the  opinion 
was  not  filed  until  the  present  term. 

Cases  Citing   Text.  upon  arguendo  in  construction  of  gen- 

(a)  Law  stated  in  head  note  is  in  eral  statute  of  1841  for  incorporation 
force  in  1886.  R.  S.  1874,  Counties,  of  railway  companies.  Ginninwater  v. 
ch.  34,  §  31;  S.  &  C's  Stats,  p.  657;  M.  &  A.  R.  Co.  13  111.  1,3.  "May"  in 
Cothran's  Stats.  (1885)  p.  365.  Suit  statute  in  force  in  1856,  which  pre- 
against  county  may  be  taken  by  change  scribed  that  all  actions  against  a 
of  venue  from  court  of  defendant  county  "may"  be  begun  and  prosecuted 
county  to  court  of  another  county.  in  circuit  court  of  defendant  county, 
McBane  v.  People,  50  111.  503,  505;  construed  to  mean  "must."  Randolph 
Jackson  County  v.  Hall,  53  111.  440.  For  County  v.  Ralls,  18  111.  29.  Word  "may" 
statute  on  change  of  venue,  see  R.  S.  in  certain  statute  held  not  to  mean 
1874,  Venue,  ch.  l46;  S.  <fc  C's  Stats,  p.  "shall;"  rule  stated  in  head  note  recog- 
2448;  Cothran's  Stats.  (1885)  p.  1524.  nized  as  in  force,  but  held  inapplicable 

(b)  Under  rule,  stated  in  head  note,  to  facts  of  case.  C.  &  A.  R.  Co.  v. 
county  cannot  be  sued  by  name  other  Howard.  38  111.  414,  417;  Kane  r.  Footh, 
than  tliat  in-  which  statute  authorizes  70  111.  587,  590;  Fowler  v.  Firkins,  77 
suit  against  it.     Rock  Island  County  v.  111.  271,  273. 

Steele,  31  111.  543.  Neither  at  common  (d)  R.  S.  1874.  Statutes,  ch.  131,  §  1, 
law  nor  by  statute  is  county  liable  for  clause  4,  fS.  &  C's  Stats,  p., 2330;  Coth- 
negligence  of  its  officers  or  servants  in  ran'S  (1885)  p.  1462],  provides  that 
performance  of  their  duties.  Hollen-  word  "person"  may  extend  to  corpora- 
beck  r.  County  of  Winnebago,  95  111.  tions.  See  Breese  (ed.  of  18S5),  313, 
148,  Kil.  note  2. 

(c)  Rule,  stated  in  head  note,  relied 
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R.  S.  Blackwell,  for  the  plaintiff  in  error.  The  court  below  hud 
no  jurisdiction. 

1.  Beciiuse  there  is  no  averment  in  the  dechiration,  that  the  cause 
of  action  accrued,  or  was  specilically  made  payable  in  the  county  of 
Mercer,  where  the  plaintiff  resided,  and  where  this  suit  wtis  instituted. 
Rev.  Stat.  413,  sec.  2;  Clark  v.  Harkness,  1  Scam.  50;  Key  v.  Collins, 
ib.  403;  Wakefield  r.  Goudy,  3  do.  133;  Brown  r.  Bod  well,  4  do.  302; 
Clark  V.  Clark,  1  Gilm.  33. 

2.  Because  by  statute  it  is  provided  that  "all  actions,  local  or  tran 
sitory,  against  any  county,  mai/  be  commenced,  etc.,  in  the 
circuit   court   of    the   couutv   against  which   the   action   is     [*21] 
brought."  etc.     Laws  of  1827,  109,  sec.  6;  R.  L.  140,  sec.  6; 

Rev.  Stat.  132,  sec.  18. 

This  statute,  we  insist,  is  cnmpuhorij  and  not  permissive.  All  ac- 
tions against  counties  imist  be  commenced,  etc.,  in  the  circuit  court 
of  the  county  against  which  the  action  is  brought.  In  statutes  of 
a  public  nature  and  relating  to  public  rights  and  duties,  the  word ';>?«!!/ 
means  shall.  Cro.  Jac.  134;  Cro.  Eliz.  655;  King  v.  Barlow,  2  Salk. 
609;  Malcom  v.  Rogers,  5  Co  wen,  188;  Miner  v.  Mec.  Bank,  etc.,  1 
Peters,  46. 

3.  The  declaration  is  insufficient.  Salem  v.  Andover,  3  Mass., 
436;  Bath  v.  Preeport,  5  do.  326-7;  Laws  of  1841,  190-1. 

4.  The  verdict  and  judgment  are  erroneous  for  not  distinguis'hing 
between  the  debt  and  damages.  Williams  v.  Bank  of  Illinois,  1  Gilm. 
671;  Mriger  v.  Hutchinson,  2  do.  270. 

5.  The  court  had  no  power  to  award  an  execution  against  the 
county  of  Schuyler,  the  only  way  of  enforcing  a  judgment  against  a 
county  being  by  mandamus.,  or  attachment.     Rev.  Stat.  133,  sec.  20. 

A.  Williams,  for  the  defendant  in  error.  It  is  insisted  by  the  coun- 
sel for  the  plaintiff,  that  the  court  below  had  not  jurisdiction  of  the 
parties,  because  it  is  not  averred  that  the  cause  of  action  accrued  in 
the  county  of  the  plaintiff  below.  It  is  stated  that  the  pauper  be- 
came chargeable  as  such  in  the  county  of  Mercer,  to  that  county; 
that  the  county  commissioners  of  Mercer  county  notified  the  county 
commissioners  of  the  county  of  Schuyler,  of  that  fact,  and  requested 
them  to  remove  said  pauper;  that  they  neglected  to  do  so;  that  thirty 
days  next  preceding  said  pauper  so  becoming  chargeable  to  the 
county  of  Mercer,  she  was  a  resident  of  the  county  of  Schuyler. 
Prom  this  it  appears  conclusively,  that  the  cause  of  action  did  accrue 
in  the  county  of  Mercer,  but  it  is  insisted  that  the  formal  averment 
should  have  been  made  that  the  cause  of  action  accrued 
in  the  county  of  Mercer,  and  that  the  county  of  Mercer  re-  [*22] 
sided  in  the  county  of  Mercer.  This  is  requii-ed  by  no  prin- 
ciple of  reason,  or  rule  of  positive  or  technical  law. 

But  it  is  said  that  the  county  of  Schuyler  could  only  be  sued  in 
that  county,  and  this  is  founded  upon  the  notion  that  the  provision 
that  counties  maij  be  sued  in  the  circuit  court  of  the  county  sued, 
means,  ex  ri  termini,  '"''shall  be  sued  there,  and  not  elsewhere."  The 
word  "may"  when  used  in  statutes  should  be  construed  as  permissive, 
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or  imperative,  according  to  tlie  intention  of  the  legislature,  in  each 
case  where  it  is  so  used.  In  its  grammatical  construction,  it  is  per- 
missive, and  not  imperative,  and  there  is  nothing  to  show  that  in  this 
case  it  was  intended  to  be  imperative.  It  is  not  the  provision  by 
which  counties  are  subjected  to  suit.  Counties  are  subjected  to  suit 
by  other  provisions  in  as  general  and  extensive  terms  as  individuals, 
courts  being  established  and  clothed  with  jurisdiction  to  try  cases 
between  counties  as  well  as  individuals. 

The  practice  act  is  enacted  for  the  guidance  of  the  court  in  the  ex- 
ercise of  its  jurisdiction.  It  is  provided  in  this  act,  in  terms  that  in- 
clude counties  as  well  as  individuals,  that  when  the  cause  of  action 
accrues  in  the  county  of  the  plaintiff,  suit  may  be  commenced  in  that 
county.  There  is  nothing  in  the  words,  or  spirit  of  this  provision 
to  exclude  from  its  operation  cases  in  which  counties  are  parties. 

Opinion  of  the  court  by  I^urple,  J.*  On  the  ■21st  day  of  October, 
A.  D.  l'^43,  the  defendant  sued  the  plaintiff  in  an  action  of  debt  in  the 
circuit  court  of  Mercer  county  to  recover  a  sum  of  money,  which,  as 
the  declaration  alleges,  the  defendant  had  expended  in  maintciining  a 
pauper,  who,  at  the  commencement  of  thirty  days  immediately  pre- 
ceding the  time  she  became  chargeable  as  a  pauper  to  the  county  of 
Mercer,  was  a  resident  of  the  county  of  Schuyler;  which  last  men- 
tioned county  thereby  became  liable,  upon  notice  having  been  given 

to  remove  said  pauper,  for  such  maintenance. 
[*23]  No  appearance  was  entered  by  the  plaintiff;  a  judgment  by 
default  was  rendered;  a  writ  of  inquiry  of  damages  awarded, 
which  was  executed  in  vacation;  returned,  and  judgment  entered 
agBinst  the  county  of  Schuyler  upon  the  verdict  of  the  jury  of  inquest 
for  $112.89  and  costs. 

Tlie  plaintiff  seeks  to  reverse  this  judgment. 

Only  one  point,  made  in  the  case  (being  decisive  of  the  question.), 
will  be  noticed. 

The  circuit  court  of  Mercer  county  (the  process  having  been  issued 
to  and  served  in  the  county  of  Schuyler)  had  no  jurisdiction  of  the 
case.  This  will  be  manifest  from  an  examination  of  the  act  of  the 
general  assembly,  entitled,  "an  act  to  incorporate  counties,"  approved 
January  3d,  1827.     Rev.  Laws,  1833,  139. 

The  first  section  makes  all  counties  then  existing,  or  thereafter  to 
be  established,  bodies  corporate  and  politic,  and  authorizes  them  to 
sue,  and  renders  them  liable  to  be  sued  in  their  respective  county 
names. 

The  sixth  section  provides,  that  "all  actions,  local  ot  transitory 
against  any  county  ma;/  be  commenced  and  prosecuted  to  final  judg- 
ment and  execution  in  the  circuit  court  of  the  county  against  which 
the  action  is  brought.  Any  action  local  or  transitory  in  which  any 
county  shall  be  plaintiff  ma!/  ^^6  commenced  and  prosecuted  to  final 
judgment  in  the  county  in  which  the  defendant  in  such  action  resides." 

Independent  of  some  special  statute,  counties  have  no  common  law 
right  to  sue,  nor  are  they  liable  to  be  sued.     This  statute  confers  this 

♦Wilson,  C.  J.  and  Justices  Koebneb  and  Denning  did  not  sit  in  thj.s  case. 
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right,  and  imposes  such  liability.  The  same  act  prescribes  the  metliod 
of  the  service  of  process,  and  establishes  the  forum  of  trial,  both  in 
cases  where  the  county  is  plaintiff  and  defendant. 

It  is  evident  that  unless  some  other  statute  has  prescribed  a  differ- 
ent rule,  counties  can  only  bring  their  suits  in  the  courts,  and  in  the 
manner  allowed  by  this  act.  The  word  ";;^fl'///'  as  used  in  the  sixth 
section,  means  sJialL  When  a  county  sues,  the  term  applies  in  an 
imperative,  and  not  in  a  permissive  sense.  Such  was  the  manifest 
intention  of  the  legislature. 

The  rule  is,  that  "the  word  maij  means  'Jiuist  or  sJialJ  only,  [*24-] 
in  cases  where  the  public  interest  and  rights  are  concerned, 
and  when  the  public,  or  third  persons  have  a  claim,  de  jure,  that  the 
power  should  l>e  exercised."  Malcoin  v.  Borers,  SCowen,  188.  Thus, 
where  a  statute  says  that  a  sheriff  mai/  take  bail,  it  has  been  con- 
strued to  mean  that  he  sJia/l  do  so.  And  v/here  it  is  provided  that  a 
plaintiff  uiaij  assign  breaches  in  his  declaration,  he  must  so  assign 
them  or  fail  in  his  action;  because  of  the  right  de'jure,  of  the  defend- 
ant, that  they  should  be  so  assigned.  Such  is  understood  to  be  the 
rule,  and  the  illustrations  given  are  deemed  sufficient  to  show  its 
practical  operation. 

The  act  of  December  30th,  1828,  entitled,  "an  act  to  amend  an  act 
concerning  courts  of  law,"  approved  January  29th,  1827  (Rev.  Laws, 
1833,  145),  authorizing  process  in  certain  cases  to  issue  against  de- 
fendants residing  in  foreign  counties,  and  Avhich  act,  by  the  Revised 
Statutes  pf  1845,  is  incorporated  into  the  general  practice  act,  has 
not,  at  least  so  fcir  as  this  case  is  concerned,  any  bearing  upon  the 
question.  Ordinarily  a  law,  which,  in  general  terms,  speaks  of  plaint- 
iffs and  defendants,  applies  to  persons  only;  and  states,  counties  and 
municipal  corporations  are  not  affected  by  its  provisions,  unless  ex- 
pressly named  and  brought  within  them. 

The  judgment  of  the  circuit  court  of  Mercer  county  is  reversed. 

Judgment  reversed. 


Timothy  Ladd  r.  DAMo^r  Geiswold  ct  al. 

Agreed  Case  from  Scott.  [*25] 

1.  Administkation — assefa  of  deceased  partner.  The  general  rule  in  equiiy  in 
relation  to  the  administration  of  the  assets  of  deceased  and  insolvent  partners, 
is  well  established.  If  there  is  partnership  property,  and  separate  property  of 
a  partner,  the  partnership  debts  are  to  be  paid  oat  of  the  proceeds  of  the  joint 
estate;  and  the  individual  debts  are  to  be  paid  out  of  the  proceeds  of  the  separate 
estate.  The  joint  creditors  have  no  claim  on  the  fund  arising  from  the  separate 
estate,  until  the  individual  debts  are  satisfied;  and  on  the  other  hand,  the  sep- 
arate creditors  can  only  seek  payment  out  of  the  surplus  of  the  partnership 
effects,  after  the  satisfaction  of  the  joint  liabilities,  (a) 

Cases  Citing   Text.  at  law  in  first  instance  either  to  sur- 

(a)  Rule  stated  in  head  note  applies,  viving  partner  or  to  assets  of  deceased 

although    partnership   property  is   in-  partner,  and  if  there  is  no  partnership 

sufficient    to    pay    partnership   debts.  jiroperty,  creditor  has  same  option  in 

Pahlman   v.   Graves,    26    111.    40;').    407.  chancery.     I\Iason  v.  Tiffany,  45  111.  392, 

Every  partnership  debt  being  joint  and'  395;    Silverman   v.    Chase,    90   111.    ?.7; 

several,  partnership  creditor  may  resort  Doggett  v.  Dill,  108  111.  560,  563.     Under 
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2.  Paetneeship — 2^'^'^(^^'-^'^^''^  '^f  'interest  in.  Where  one  partner  sells  his  entire 
interest  in  the  business  to  his  copartner,  the  purchaser  takes  the  property,  dis- 
charged from  the  lien  of  his  copartner,  to  have  the  partnership  debts  paid  there- 
from; and  the  creditors'  equity  being  subordinate  to  the  lien  of  the  partner,  the 
property  is  wholly  freed  from  the  claims  of  the  joint  creditor.  (6) 

3.  Makshalling  assets — doctrine  in  equity.  It  is  a  doctrine  of  equity,  that  a 
creditor,  who  has  two  funds  to  which  he  may  resort  for  payment,  shall  be  required 
to  exhaust  the  one  in  which  he  has  an  exclusive  interest,  before  he  goes  upon  the 
fund  to  which  another  creditor  can  only  resort.  . 

4.  Same — in  bankrivptcy.  In  bankruptcy,  where  there  is  no  joint  estate,  and 
there  is  no  solvent  partner,  joint  creditors  are  permitted  to  prove  against  the 
bankrupt's  estate  j^'^ii^i  passu  with  the  separate  creditor,  and  this  princij^le  applies 
equally  in  the  case  of  a  deceased, or  insolvent  partner.  The  joint  creditors  may 
participate  equally  with  private  creditors,  in  the  estate  of  the  deceased  partner. 

5.  ■  Paetneeship — creditor's  remedy  on  dissoluf'on  by  death.  It  is  now  the  settled 
principle  in  equity,  that  all  partnership  contracts  are  to  be  considered  as  joint 
and  several;  and  on  this  principle,  in  absence  of  firm  assets,  the  joint  creditors 
may  jiroceed  at  law  against  the  survivor,  and  in  equity  against  the  estate  of  the 
deceased  partner. 

Agreed  case  froln  Scott.  The  controversy  originated  in  the  pro- 
bate court  of  Scott  county,  in  regard  to  the  allowance  of  a  claim 
against  an  estate.  The  claim  being  allowed  by  the  probate  court,  and 
a  special  order  being  entered,  directing  that  joint  and  separate  debts 
be  paid  j^^'o  rata.,  an  appeal  was  taken  to  the  circuit  court  of  that 
county.     The  decision  of  the  probate  court  was  there  affirmed,  and  a 

further  appeal  was  taken  to  this  court. 
[*26]         The  principal  facts  are  stated  in  the  opinion  of  the  court_ 

.  D.  A.  Smith,  for  the  appellant,  filed  the  following  argument 
In  this  case  I  only  deem  it  necessary,  and  propose  to  bespeak  the 
court's  attentive  consideration  of  the  facts  agreed,  and  the  follow^ing 
authorities  to  be  found  in  the  supreme  court  library.  In  my  exam- 
ination of  them,  it  has  been  my  purpose  to  quote  all  that  may  have 
a  bearing  in  favor  of  either  vievv^  of  the  case,  so  that  it  may  be  fully 
illustrated.     McCulloh  v.  DashielFs  Admr.,  1  Harris  &  Gill,  90:  Wilder 

rule  stated  in  head  note  joint  and  sev-  firm  assets,  such             priority  as  courts 

eral  note  of  partners  made  payable  to  enforce    between    firm    creditors   and 

firm,  and  by  firm  indorsed  to  creditor,  partner's  individual  creditors  is  in  vir- 

is  primarily  not  firm  debt,  but  individ-  tue    of    right    of     partners     to    have 

ual  djbt  of  partners  to  be  paid  in  first  partnershiji   property  first  applied  to 

instance  from  their  individual  property.  payment    of    partnership    debts,    and 

Union  Nat.  Bank  r.  Bank  of  Commerce,  waiver  of  such  right  by  partners  con- 

94    111.    271,    278.      Partner,    who    has  eludes    firm    creditors.       Hapgood    r. 

mortgaged    his    private    property     to  Cornwell,   48  111.    G4,    G6.     Promise    to 

secure  firm    debt,  cannot   invoke  rule  pay  firm    debts  by    partner  who   buys 

that  firm  debts  are  to  be  paid  in  first  out   his  copartners  creates  no  lien  in 

instance  from  firm  proi:)erty  to  defeat  favor  of    firm   creditors.     Goembel   v. 

foreclosure    suit   by  mortgagee.      Mc-  Arnett,  100  111.  34,  42.     Assignment  of 

Intire  v.  Yates,  104  111.  491,  ,501.  firm  assets  by  on'=!    partner  to   his    co- 

(b)  Partner,    who   buys    out   his    co-  partner    for    purjiose   of    winding  up 

partners,  may  appropriate  partnership  firm   business,  is    not    assignment    for 

property  to  payment  of  his  individual  benefit  of  creditors,  and  partner  taking 

debts,    discharged     of     any   equitable  assignment  may  pay  one  firm  creditor 

claini  of  firm  creditors;  firm  creditors  to  prejudice   of  others;  Ladd  r.  Gris- 

have   no   superior   equity  to  partner's  wold    cited      in     dissenting     opinion, 

individual  creditors  for  payment  from  Smith  v.  Dennison,  101  111.  531,  548. 
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V.  Keeler,  3  Paige,  167;  Egberts  v.  Wood,  ib.  518;  Pavne  r.  Matthews, 
(3  do.  19;  Allen  v.  Wells,  22  Pick.  454,455;  Toller  oii  Executors,  455, 
note  1;  2  Kent's  Com.  415-420,  and  notes;  3  do.  63  to  66,  and  notes; 
See  chap.  85,  and  acts  21,  22,  Appendix  to  the  Kevised  Statutes.  I 
am  persuaded  that  the  statutory  provisions  referred,  to  will  settle  any 
doubts  as  to  the  jurisdiction  of  the  probate  justice  in  nuiking  such 
order  as  we  insist  should  have  been  made. 

In  cases  involving  the  deaths,  and  insolvency  of  the  estate  of 
partners,  the  whole  current  of  authorities,  excepting  the  Pennsylvania 
cases,  strictly  and  inflexibly  inhibits  individual  creditors  from  laying 
their  hands  upon  partnership  effects  (the  agreed  case  assumes  that 
there  are  "partnership  effects,  and  debts  to  a  large  amount  unad- 
justed"), until  after  the  full  payment  of  partnership  debts.  This  is 
on  the  principle  that  partnership  effects  are  a  trust  fund  for  the  pay- 
ment of  partnership  debts.  If  this  is  an  unyielding  principle  in 
favor  of  partnership  creditors,  I  submit  that  if  they  can  so  exclusively 
appropriate  partnership  effects,  and  come  in  for  an  additional  pro  nda 
with  individual  creditors,  out  of  individual  effects,  then  the  principle 
of  reciprocity  and  trust  as  laid  down  in  Kent's  Commentaries  are 
overthrown,  and  the  maxim  that  equality  is  equity  is  violated  by 
allowing  to  partnership  creditors  more  than  their  fair  and  equal  pro- 
portions of  the  effects  of  insolvent  estates. 

R.  Swallow's  estate  is  insolvent,  the  doubts  and  queries  of  appellees' 
counsel  to  the  contrary  notwithstanding,  and  no  suit  can  be  main- 
tained against  it  by  creditors  except  at  their  costs,  and  "per- 
sons entitled  shall  receive  their  proportions  of  said  estate"  [*27  j 
which,  according  to  ray  construction,  are  to  be  ascertained 
with  reference  to  the  laws  of  the  land  as  applicable  to  rights  of 
parties  respectively.  The  court  of  probate  is  a  court  of  record,  hav- 
ing jurisdiction  to  render  judgment  and  decrees  touching  the  settle- 
ment of  estates.  'Tis  matter  of  obvious  convenience  to  allow  to  that 
court  the  most  comprehensive  jurisdiction  in  the  summary  and  equit- 
able settlement  of  estates,  on  the  broadest  principles  of  equity,  rather 
than  put  parties  to  the  delay  and  expense  of  suits  in  chancery  in  the 
circuit  courts  for  the  settlement  of  estates. 

The  suggestion,  that  the  provision  of  our  statute  classifying  de- 
mands, and  putting  all  demands  of  the  fourth  class  on  the  same 
footing,  etc.,  varies  or  destroys  the  principles  upon  which  I  rely  in 
this  case,  cannot  be  entitled  to  very  grave  consideration,  wln^n  it 
is  apparent  to  the  court,  from  the  examination  of  authorities  re- 
ferred to  (i  Kent's  Com.  415  to  420,  and  notes),  that  principles  exact- 
ly analogous  to  that  in  our  statutes  have  obtained  in  Maryland,  New 
York,  etc.,  and  especially  in  the  Roman  civil  law,  where  debts  are  all  • 
put  upon  ecjual  footing;  and  yet  the  equitable  principles  for  which 
I  am  contending,  have  been  distinctly,  and  for  ages  recognized. 

W.  Brown"  and  R.  Yates,  for  the  appellees,  filed  the  ifollowing 
argument:  The  appellees  having  on  hand,  cash  for  disbursement  in 
payment  of  demands  of  the  fourth  class,  the  probate  court  ordered 
them  to  pay  the  same,  at  the  rate  of  twenty-five  cents  to  the  dollar, 
on  the  whole  of  said  demands  or  the  fourth  class,  and  that  in  said 

19 


28-29  Ladd  v.  Griswold  et  cd.  [Dec.  T. 

rief  of  Counsel. 

disbursement,  they  should  put  demands  on  individual  and  partnership 
account,  on  equal  and  identical  footing.  To  reverse  this  order,  ap- 
pellant, a  separate  creditor,  prosecutes  this  appeal. 

It  is  contended,  that  the  probate  court  should  have  turned  partner- 
ship creditors  upon  the  partnership  property,  and  that  it  should 
[*28]  not  have  permitted  them  to  come  upon  the  separate  estate, 
until  after  the  full  payment  of  the  separate  debts.  If  such 
would  be  the  rule  in  ecjuity  (independent  of  our  Statute  of  Wills), 
in  a  proper  case,  it  is  respectfully  contended,  notwithstanding  the 
confidence  of  the  counsel  for  the  appellant,  that  it  has  no  application 
to  the  facts  agreed  upon.  There  can  be  no  marshalling  of  assets 
in  this  cause,  because  there  is  but  one  fund,  and  that  a  separate  one. 
You  cannot  marshall  a  single  fund.     Story  on  Partn.  sec.  363. 

By  the  terms  of  the  dissolution,  the  whole  of  the  property  of  C. 
&  R.  Swallow  became  the  individual  property  of  C.  Swallow,  wholly 
free  from  the  claims  of  the  joiut  creditors. 

Justice  Story,  in  his  work -On  Partnership,  says;  "it  may  be  added, 
that  upon  the  dissolution,  it  is  competeut  for  the  partners,  in  cases  of 
a  voluntary  dissolution,  to  agree,  that  the  joint  property  of  the  part- 
nership shall  beloug  to  one  of  them,  and  if  this  agreement  be  bona 
fide^  and  for  a  valuable  consideration,  it  will  transfer  the  whole  prop- 
erty to  such  partner,  wholly  free  from  the  claims  of  the  joint  credit- 
ors."    Sec.  358. 

"While  partnership  is  going  on,  creditors  have  no  equity,  strictly 
speaking,  against  the  effects  of  the  partnership,  Neither  have  they 
any  lien  on  the  partnership  effects  for  their  debts."  Sees.  358,  97,  note 
1 ;  326,  note  1.  Hence,  they  may  sell  and  transfer  the  same  to  one 
of  the  partners,  or  a  third  person,  free  from  the  claims  of  creditors 
of  the  firm. 

''And,  this  is  equally  true,  although  the  whole  or  a  part  of  thecon- 
sideration>of  the  transfer  is,  that  the  partner  taking  the  property, 
shall  pay  the  whole  or  a  particular  part  of  the  debts  of  the  partner- 
ship; for  that  will  not  aid  the  creditors.  The  reason  is,  that,  in  such 
a  case  the  retiring  partner,  who  so  transfers  his  share,  has  no  lien 
on  the  property,  for  the  discharge  of  those  debts;  for,  by  his  A^olun- 
tary  transfer  thereof,  he  has  parted  with  it,  and  trusted  to  the  person- 
al security,  and  personal  contract  of  the  other  partner.  Even,  if  he 
had,  the  lien  would  not  pass  to  those  creditors  by  operation  of  law, 
so  as  to  become  available  in  their  favor."  See  section  359,  and  num- 
erous authorities  in  note  3, 

Subject,  however,  to  these  exceptions,  it  may  be  generally 
stated,  that  when  the  partners  themselves  have  a  lien  upon 
["*29]  the  partnership  effects  for  the  discharge  of  all  the  debts  and 
obligations  thereof  (as  they  have  in  all  cases  where  they 
have  not  iiarted  witli  it),  that  lien  may,  in  many  cases,  be  made 
available  for  the  ])enefit  of  the  creditors.  But,  then,  the  equit'ies 
of  the  creditors  are  to  be  worked  out  through  the  medium  of  that  of 
the  partners.  They  have,  indeed,  no  lien,  but  (as  has  been  said), 
they  have  something  approaching  to  a  lien,  of  which,  with  the  assent 
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of  partners  entitled  to  the  lien,  they  may  avail  themselves  in  a  court 
of  equity  against  the  partnership."     Sec.  800. 

Applying  these  principles  to  the  facts  agreed  upon,  and  it  Avill  ap- 
pear that  tlie  effects  of  0.  &  R.  Swallow,  by  the  act  of  the  partners, 
had  been  converted  into  the  individual  and  separate  estate  of  Chester; 
that  the  partners  had  parted  with  their  lien  upon  the  partnership  ef- 
fects for  the  discharge  of  debts  due  from  the  firm,  and  consequently 
they  have  no  equities  through  the  medium  of  which  joint  creditors 
CTAW  work  out  their  equities. 

Again,  the  same  author  adds,  "still  another  inquiry  may  remain  in 
cases  where  the  estate  of  the  deceased  partner  is  not  suiiicient  to  pay 
all  his  separate  debts  and  all  the  joint  debts,  and  that  is  whether  the 
debtors  are  to  be  '^oi^  pari  jKissn  out  of  the  assets  of  the  deceased, 
or  either  is  entitled  to  a  preference.  Rule  is  as  in  bankruptcy,  etc." 
"But  when  there  is  no  joint  estate,  the  case  may  seem  to  be  involved 
in  more  nicety  and  difficulty;  since,  under  such  circumstances,  the 
creditors  would  seem,  as  their  contract  is  several  as  well  as  joint,  to 
be  entitled  upon  general  principles  io  cX-Aim.  jMri  passu^  with  the  sep- 
arate creditors."  Sees.  363,  380.  Of  the  like  import  is  the  case  of 
McCulloh  V.  Dashiell,  1  Harris  &  Gill,  105.  The  agreed  case  shows 
that  the  partnership  effects,  upon  dissolution,  became  the  property  of 
Chester  Swallow;  consequently  there  was  no  joint  estate,  and  the 
court  of  probate  adjudged  correctly  in  ordering  the  joint  and  sep- 
arate debts  to  be  ^oAdi  pari  passu. 

Again,  the  author  says,  "be  this  doctrine  as  it  may,  it  seems 
certain  that  the  joint  creditors  cannot  be  compelled,  in  case  of  the 
death  of  one  partner,  and  the  bankruptcy  of  the  survi- 
[*30]  vors,  to  resort  to  the  estate  of  the  deceased  partner  for  pay- 
ment, for  the  benefit  of  the  fund  in  bankruptcy  in  aid  of 
creditors,  who  are  creditors  of  the  survivors  and  not  of  the  old  part- 
nership."    Sec.  364. 

In  the  case  at  bar,  in  opposition  to  what  the  author  says  is  certain, 
the  creditors  of  the  surviving  partner,  and  not  of  the  old  partner- 
ship, are  asking  the  reversal  of  the  case,  for  the  express  purpose  of 
compelling  the  joint  creditors  to  resort  to  the  estate  (if  any  there 
should  be),  of  the  deceased  partner  for  payment,  in  aid  of  said  credit- 
ors of  said  survivors. 

Chester  Swallow  having  covenanted  to  pay  the  partnership  debts, 
the  joint  creditors  were  entitled  to  the  benefit  of  said  covenant,  and 
rightfully  were  paid  pari  passu  with  other  creditors  upon  the  settle- 
ment of  his  estate.     Paine  v.  Matthews,  6  Paige,  21. 

The  appellant  having  elected  to  take  o^pro  rata  out  of  the  estate  of 
Chester  Swallow  enlarged  by  all  the  effects  of  C.  &  R.  Swallow,  it  would 
be  inequitable  to  permit  him  to  turn  the  joint  creditors  off  from  the 
estate  of  R.  until  h3  should  have  paid  the  full  amount  of  his  debt.  He 
that  seeks  equity  must  do  equity.     Story  on  Part.  sec.  384. 

Upon  the  death  of  Chester  Swallow,  July  1, 1843,  the  right  of  action 
in  favor  of  the  partnership  creditors  was  against  Ransom  alone.  "And 
it  is  now  held  that  a  partnership  contract,  upon  the  death  of  a  partner, 
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IS  in  equity  to  be  considered  joint  and  several,  and  to  be  treated  as  the 
several  debt  of  each  partner.''     3  Kent's  Com.  64. 

Such  being  the  rights  of  the  partnership  creditors  as  against  Ean- 
som  on  the  1st  of  July,  1843,  can  it  be  that  the  demands  of  the  appel- 
lant, which  had  no  existence  until  July,  1844,  and  March,  1845,  can  so 
marshall  a  single  fund  as  to  overreach  the  rights  of  said  partnership 
debtors?  There  being  no  partnership  effects,  the  natural  and  legal 
remedy  of  the  joint  creditors  was  against  said  Ransom.  They  might 
have  sued  him  and  made  their  debt  out  of  his  separate  estate  even  before 
said  causes  of  action  originated;  and  because  they  indulged  saidR.  until 

his  death,  it  is  contended  that  they  must  be  postponed  until 
[*31]     the  demands  of  the  appellants  are  paid.     So  to  postpone  them 

would  be  inequitable,  and  so  to  do  would  contlict  with  the 
opinion  of  Chief  Justice  Marshall,  in  the  case  of  Tucker  v.  Oxley,  2 
Peters'  Cond.  R.  183,  where  he  holds  the  following  language,  ''it  is  a 
debt,  which,  by  suit  against  both  the  partners,  might  have  been  re- 
covered against  either  of  them,  and  either  might  have  been  compelled 
to  pay  the  whole.  Although  due  from  the  company,  yet  it  is  also  due 
from  each  member  of  the  company;  and  the  claim  of  the  creditors 
for  its  satisfaction  extended,  previous  to  the  act  of  bankruptcy,  to  the 
whole  property  of  each  member  of  the  firm,  as  well  as  to  the  joint 
property  of  the  firm.  It  would  certainly  be  impairing  that  claim  to 
apply,  by  operation  of  law,  the  whole  particular  fund  to  other  credit- 
ors, who  at  the  time  of  the  bankruptcy  had  not  a  better  legal  claim 
on  that  fund  than  the  Tuckers,  without  allowing  them  to  participate 
in  it.  The  court,  therefore,  would  be  much  "inclined  to  consider  the 
creditors  of  a  partnership  as  having  a  right,  under  the  general  de- 
scription of  creditors  of  the  bankrupt,  to  prove  their  debts  before  the 
commissioner."  We  would  respectfully  ask,  if  the  description  of 
creditors  embraced  in  the  fourth  class  of  claims  against  insolvent 
estates  under  our  statute,  and  who  are  to  be  paid  j^f'i'i  possu,  ^s  not 
equally  broad,  and  would  not  equally  with  the  bankrupt  act  include 
partnership  creditors.  The  words  are,  "all  other  debts  and  demands 
of  whatsoever  kind,  vidthout  regard  to  quality  or  dignity  shall  consti- 
tute the  fourth  class;"  "and  when  the  estate  is  insufficient  to  pay  the 
whole  of  the  demands,  such  demands  in  any  one  class  shall  be  paid 
2)ro  rata,  whether  the  same  be  due  by  judgment,  writmg  obligatory 
or  otherwise."  Statute  of  Wills,  sees.  115,  120.  We  would  beg  to 
know  if  a  partnership  debt  is  no  demand,  nay,  if  it  is  not  a  legal  de- 
mand against  the  estate  of  a  surviving  partner.  If  so,  the  statute  is 
imperative,  and  says  that  it  shall  be  paid  jjari  passu  with  all  other 
debts  and  demands  of  the  fourth  class;  and  the  probate  court  did  not 
err  in  ordering  it  so  to  be  dcme.  The  remarks  made  in  6  Paige,  21, 
in  reference  to  the  New  York  statute  of  wills,  are  applicable  to  ours. 

"The  principle  adopted  by  the  Revised  Statute  is,  that  equal- 
[*32]     ity  among  creditors  is  equity,  in  relation  to  the  distribution 

of  the  estate  of  an  insolvent  decedent,  except  in  cases  where 
creditors  had  proceeded  to  judgment  against  decedent  before  'his 
death.     And  the  statute  is  express,  that  no  preference  shall  be  given 
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in  tlie  payment  of  one  debt  over  another  debt  of  this  class,"  to  wit, 
the  fourth. 

Chief  Justice  Marshall,  in  the  above  cause,  at  paoje  185,  remarks  : 

"  Again.  It  is  undoubtedly  unjust  that  the  Tuckers,  having  a  claim 
on  H.  &  T.  Moore,  and  being  able  to  obtain  payment  from  tl .  Moore, 
should  satisfy  that  claim  entirely  out  of  the  separate  estate  of  T. 
Moore,  to  the  exclusion  of  other  creditors  who  had  no  resort  to  Henry; 
and  it  is  probable  that  a  court  of  chancery  might  restrain  this  use  of 
his  lej^al  rights  within  equitable  limits.  But,  suppose  H.  Moore  also 
to  be  a  bankrupt,  or  to  be  insolvent  and  unable  to  pay  the  debt,  would 
it  not  be  equally  unjust  to  apply  the  estate  of  each  individual  to  the 
discharge  of  the  several  debts,  to  the  entire  exclusion  of  creditors,  who 
previous  to  the  bankruptcy,  had  a  legal  and  equitable  right  to  satisfac- 
tion out  of  the  separate  property  of  each.'  In  the  case  at  bar  the 
joint  debtors  had  such  legal  and  equitable  right  against  Ransom,  and 
it  would  be  mequitable  (there  being  no  partnership  effects)  to  appro- 
priate the  estate  of  Ransom  to  the  payment  of  separate  debts  to  their 
exclusion. 

When  the  dissolution  of  the  firm  of  C.  &  R.  Swallow  took  place,  and 
by  the  terms  thereof  the  partnership  effects  became  the  separate  prop- 
erty of  Chester,  and  he,  Chester,  did  take  them  as  such  separate  prop- 
erty, the  joint  creditors  from  that  time  had  no  fund  to  look  to,  but 
the  separate  estate  of  the  partners  respectively;  and  it  strikes  me  to 
be  against  law,  reason  and  justice,  that  they  should  be  able,  as  they 
clearly  are,  according  to  the  authorities  extracted  above  (Story  oil 
Partn.  sees.  358,  359,  and  authorities  in  note  3,  360),  to  convert  the 
partnership  effects  into  separate  property;  and  that,  then,  the  separate 
creditors,  whose  delfts  thereafter  accrue,  can  come  in  and  sweep  the 
separate  estates  to  the  exclusion  of  the  partnership  creditors,  and  yet, 
this  must  be  done,  if  the  appellant  succeeds  in  his  efforts  to  reverse 
the  judgment  of  the  probate  court.  This  is  a  stronger  case 
to  let  in  joint  creditors  upon  separate  estate,  than  that  [*33J 
stated  in   Wilder  v.  Keeler,  3  Paige,  173. 

Independent  of  the  foregoing  principles,  under  the  peculiar  circum- 
stances of  this  case,  the  partnership  effects  having  become  separate 
property,  and  having  in  the  life  time  of  C.  S.  been  apjn'opriated  in- 
discriminately to  joint  and  several  debts,  and,  since  his  death,  having 
been  divided  pro  rata  amongst  joint  and  separate  creditors  (the  ap- 
pellant with  a  full  knowledge  of  all  the  facts,  taking  on  such  pro 
rata  distribution  a  large  proportion  thereof),  it  is  right,  that  the  prin- 
ciple of  our  statute,  that  among  creditors  of  the  fourth  class  "equality 
is  equity,"  by  which  the  probate  justice  was  guided  in  making  the 
order  appealed  from,  should  prevail  in  the  settlement  of  Ransom's 
estate,  and  that  the  order  of  the  probate  court  should  be  affirmed. 

We  understand  that  our  statute  of  wills,  above  referred  to,  pre- 
scribes a  different  rule  for  the  distribution  of  an  insolvent  estate,  v/hen 
there  are  joint  and  separate  creditors,  from  that  contended  for  by  the 
appellant,  as  the  equity  rule.  At  any  rate  the  probate  court  must  be 
governed  by  the  statute,  and  if  the  facts  in  this  case  so  overrule  the 
rule  of  decision  prescribed  by  the  statute,  as  to  create  equities  in  favor 
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of  the  appellant,  which  would  warrant  the  marshalling  of  assets  (the 
authorities  above  extracted  to  the  contrary  notwithstanding),  then  he 
must  seek  relief  by  bill  in  chancery.  Such  vfas  the  opinion  of  Chief 
Justice  Marshall  in  Tucker  v.  Oxley,  5  Cranch,  35;  S.  C.  2  Peters' 
Cond.  R.  183.  Such  was  the  opinion  of  the  court  in  the  case  of 
McCulloh  V.  Dashiell;  1  Harris  &  Gill,  95,  where  it  is  said;  "at  law 
the  joint  creditors  may  pursue  both  the  joint  and  separate  estate,  un- 
less restrained  by  a  court  of  equity.""  The  same  doctrine  is  asserted 
by  Justice  Story  in  his  Commentaries  on  Equity,  Vol.  1,  625.  He  there 
says,  "the  separate  creditors  of  each  partner  are  entitled  to  be  paid 
out  of  the  separate  effects  of  their  debtor,  before  the  partnership 
creditors  can  claim  anything;  which  can  only  be  accomplished 
[■*34J  by  the  aid  of  a  court  of  equity,  for  at  law  a  joint  creditor  may 
proceed  directly  against  the^  separate  estate." 
The  authority  cited  from  6  Paige,  19,  to  show  that  the  surrogate 
(and  by  analogy,  our  probate  court)  has  power  to  adjust  equitable 
clamis,  according  to  the  rules  of  marshalling  assets,  does  not  sustain 
the  position.  That  case  simply  decides  that  the  surrogate  upon  settle- 
ment would  have  power  to  liquidate  and  ascertain  the  amount  of  an 
unsettled,  equitable  claim,  and  that  when  so  ascertained,  it  should  be 
paid  iwo  rata  along  with  other  creditors.  This  may  be  true,  yet  it 
does  not  shake  the  above  position,  that  to  marshall  assets  betwixt 
joint  and  separate  creditors,  application  must  be  made  to  a  court  of 
equity. 

Aside,  however,  from  the  question  of  jurisdiction  in  the  probate 
court,  we  respectfully  contend  that  according  to  the  authorities  cited, 
the  facts  in  this  case  take  it  out  of  the  operation  of  the  general  equity 
rule,  by  which  the  appellant  seeks  to  have  it  decided,  and  the  judg- 
ment below  reversed. 

To  fortify  the  positions  assumed  still  further,  we  cite  Toller's  Law 
of  Executors,  455,  note  1.  "In  Pennsylvania,  when  a  surviving 
partner  dies  indebted  to  partnership  and  separate  "creditors,  and  leav- 
ing in  the  hands  of  his  administrator  joint  property  and  also  separate 
property,  his  whole  estate,  that  is  to  say  his  whole  separate  properly, 
and  his  whole  interest  in  the  joint  property,  is  to  be  divided  among 
ill!  his  creditors  (joint  and  separate)  of  equal  degree,  equally  ])ro  rata.'" 
Bell's  ExV  V.  Newman's  Adm'r,  5  Sarg;.  &  Rav.de,  78.  The  case  of 
Allen  ?',  Wells,  21  Pick.  454-5,  decided  in  1S39,  holds  the  following 
language:  "The  learned  American  commentator  on  equity  jurispru- 
dence, in  noticing  some  of  the  late  decisions,  remarks:  'that  if  the 
true  doctrine  be  that  avowed  by  Sir  Wm.  Grant  in  the  case  of 
Devaynes  v.  Noble,  1  Merivale,  529,  and,  afterwards  aflirmed  by  Lord 
Brougham,  in  2  Russell  &  Mylne,  494,  that  a  partnership  contract  is 
several  as  well  as  joint,  then  there  seems  no  good  ground  to  make 
any  difference  between  joint  and  several  creditors  as  to  payment  out 
of  joint  or  separate  debts.'  "  1  Story's  Eq.  Jur.  62G,  and 
[*35]     notes. 

Chancellor  Kent  agrees  with  Sir  Wm.  Grant  and  Lord 
Brougham  in  the  opinion,  that  a  partnershi]>  contract  is  several  as 
wdl  as  joint.     In  the  3d  volume  of  his  Commentaries,  page  64,  he 
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holds  the  following  language,  "and  it  is  now  held,  that  a  partnership 
contract  upon  the  death  of  a  partner  is  in  equity  to  be  considered 
joint  and  several,  and  to  be  treated  as  the  several  debt  of  each  partner." 
If,  then.  Grant,  Brougham  and  Kent  have,  in  this  particular,  avowed 
the  true  doctrine,  ''then  (Stor}^  being  jadge),  there  seems  to  be  no 
ground  to  make  any  diiferenqe  whatsoever  in  any  case  between  joint 
and  several  creditors,  as  to  the  payment  out  of  joint  or  separate 
assets." 

We  are  inclined  to  think,  that  for  the  purpose  of  sustaining  the 
judgment  of  the  probate  court,  upon  the  agreed  case,  it  may  be  sup- 
posed, that  Grant,  Brougham  and  Kent  did  sperak  the  law,  as  above 
set  forth,  and  that  the  probate  court,  in  saying,  with  Story  (such 
being  the  law),  that  there  was  no  ground  for  making  any  difference 
betA^een  joint  and  separate  creditors,  did  not  err,  and  that  his  judg- 
ment should  be  affirmed. 

We  are  informed  that,  in  the  settlement  of  the  estate  of  the  late 
George  Forquer  (against  whose  estate  were  separate  and  partnership 
creditors),  it  w^as,  after  mature  deliberation,  considered,  that  the 
partnership  and  separate  creditors  should  be  paid  pro  rata,  and  his 
estate  was  so  settled  accordingly,  in  the  probate  court. 

We  will  simply  add,  that  one  of  the  most  experienced  lawyers  of 
the  state,  and  the  only  one  with  whom  we  have  conversed,  as  to  the 
construction  of  the  1 !  5th  and  120th  sections  of  our  statute  of  wills, 
concurs  with  us  in  the  opinion,  that  under  our  statute,  the  probate 
court  must  order  joint  and  separate  debts  to  be  paid  2)ro  rata,  and 
that  if  the  creditors  should  think  that  their  equities  require  a  different 
mode  of  paying  out  the  assets,  they  must  seek  relief  by  bill  in  equity. 

It  would  seem,  according  to  the  agreed  case,  that  the  estate  of 
Ransom  Swallov/  is  adequate  to  the  payment  of  all  its  debts  joint  and 
several,  and  if  so,  why  reverse  the  case? 

Opinion  of  the  court  by  Treat,  J.  Chester  and  Ransom  [*36] 
Swallow,  were  merchants  and  partners  in  business  under  the 
style  of  C.  &  R.  Swallow.  The  partnership  was  dissolved  by  mutual 
consent,  Chester  Swallow  taking  all  the  effects  of  the  hrm,  and  agreeing 
to  discharge  all  of  its  liabilities.  Subsequently,  Chester  Swallow 
bon'owed  of  D.  Perrin,  $1600,  and  made  his  promissory  note  therefor, 
with  Ransom  Swallow  and  Timothy  Ladd  as  sureties.  Chester  Swal- 
low died  insolvent  in  July,  1843,  leaving  this  note  and  many  of  the 
partnership  debts  unpaid.  Ladd  paid  on  the  note,  S865  in  July,  1844, 
and  the  balance  of  $934  in  March,  1845;  the  aggregate  of  which 
sums  v/as  allowed  by  the  probate  court  as  a  claim  against  the  estate 
of  Chester  Sv/allow,  and  on  which  allowance,  Ladd  received  a  dividend 
of  eighteen  cents  to  the  dollar.  Ransom  Swallow  died  insolvent  in 
Feljruary,  1845,  and  Ladd  exhibited  a  claim  against  his  estate  for 
$742,  for  contribution  as  co-surety  on  the  Perrin  note.  The  probate 
court  allowed  the  claim,  but  made  an  order  that  it  be  paid  pro  rata 
Avith  the  debts  due  from  the  late  firm  of  C.  &  R.  S^vallow.  from  this 
last  order,  Ladd  appealed  to  the  circuit  court,  and  that  court  affirming 
the  decision  of  the  probate  justice,  he  has  removed  the  case  mto  this 
court. 
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It  is  conceded,  that  at  law,  the  individual  debts  of  Ransom  Swal- 
low, and  the  partnership  debts  of  C.  &  K  Swallow  are  placed  on  the 
same  footing,  and  are  to  be  paid  pari  jmssu  out  of  the  assets;  but  it 
is  contended,  that  in  equity,  the  rule  is  different,  and  the  individual 
creditors  are  entitled  to  a  priority  in  payment.     The  general  rule  by 
which  courts  of  equity  are  governed  in  the  administration  of  the 
assets  of  deceased  and  insolvent  partners,  seems  to  be  well  established. 
If  there  is  partnership  property  and  the  separate  property  of  a  partner, 
the  partnership  debts  are  to  be  paid  out  of  the  proceeds  of  the  joint 
estate,  and  the  individual  debts  are  to  be  paid  out  of  the  proceeds  of 
the  separate  estate.     The  joint  and  individual  debts  are  to  be  kept  dis- 
tinct, and  the  assets  derived  from  the  two  estates  are  to  be 
C^'S?]     marshalled  accordingly.     The  joint  creditors  have  no  claim  on 
the  fund  arising  from  the  separate  estate  until  the  individual 
debts  are  satisfied;  and  on  the  other  hand,  the  separate  creditors  can 
only  seek  payment  out  of  the  surplus  of  the  partnership  effects  after 
the  satisfaction  of  the  joint  liabilities.     Such  is  unquestionably  the 
rule  in  equity,  where  there  is  a  joint  and  a  separate  estate  to  be  dis- 
tributed among  joint  and  individual  creditors.     1   Story's  Eq.  Jur. 
sec.  675;  3  Kent's  Com.  64;  Story  on  Partn.  sec.  363;  Wilder  v.  Keeler, 
3  Paige,  167;  McCulloh  v.  DashieU,  1  Harris  &  Gill,  96.     It  may, 
however,  be  necessary  to  look  into  the  foundation  and  extent  of  this 
equitable  rule,  and  see  if  it  is  applicable  to  the  present  case.     In  the 
case  of  a  partnership,  there  is  a  community  of  interest  and  responsi- 
bility.    Each  partner  has  a  concurrent  title  to  the  whole  of  the  part- 
nership property,  and  he  is  individually  liable  for  all  of  the  partnership 
obligations.     He  has  the  specific  right  to  have  the  joint  property  faith- 
fully applied  to  the  payment  of  the  joint  debts;   and  after  the  debts 
are  satisfied,  he  is  entitled  to  a  share  of  the  surplus.     These  rights 
and  liabilities  continue  in  most  cases  after  a  dissolution  of  the  part- 
nership.    In  the  case  of  a  dissolution  by  the  death  of  one  of  the  part- 
ners, the  surviving  partner  succeeds  to  the  management  and  control 
of  the  affairs  of  the  partnership;  but  the  personal  representatives  of 
the  deceased  partner  are  still  responsible  for  the  debts,  and  entitled  to 
participate  in  the  surplus;  and  they  may  compel  the  survivor  to  make 
such  a  disposition  of  the  partnership  effects,  as  will  relieve  them  from 
responsibility,  and  enable  them  to  receive  their  portion  of  the  surjilus, 
While  the  partnership  is  progressing,  the  joint  creditors  have  strictly 
no  equity  against  the  partnership  effects.     They  have  only  a  cause  of 
action  against  the  partners,  on  which  they  may  obtain  judgment,  and 
then  satisfy  the  judgment  out  of  the  joint  property,  or  out  of  the 
private  property  of  the  partners.     The  right  in  equity  of  the  joint 
creditors  to  seek  payment  out  of  the  partnership  effects  to  the  exclu- 
sion of  the  separate  creditoi"s  of  deceased  or  insolvent  partners,  results 
solely  from  the  right  of  the  partners  of  their  representatives, 
[*38-]     to  have  the  joint  estate  thus  applied.     The  rule  is  for  the 
benefit  and  protection  of  the  partners  themselves.     The  equity 
of  the  creditor  is  of  a  dependent  and  subordinate  character,  and  is  to 
be  worked  out  and  enforced  through  the  medium  of  the  equities  of 
the  partner.     1  Story's  Eq.  Jur.  sec.  676;  Story  on  Partn.  sees.  360, 
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3G1.  The  partners  may  part  with  'their  right  to  have  the  joint  prop- 
erty applied  to  the  payment  of  the  joint  demands;  and  when  they  do 
so,  the  equity  of  the  creditor  is  at  an  end.  This  is  done,  where  one 
partner  sells  out  his  entire  interest  in  the  concern  to  his  copartner 
In  such  case,  the  purchasing  , partner  takes  the  property  fully  dis- 
charged from  the  lien  of  his  copartner;  and  the  equity  of  the  creditors 
being  subordinate  to  the  lien  of  the  partners,  the  property  is  wholly 
freed  from  the  claims  of  the  joint  creditors.  What  before  Avas  joint 
property,  now  becomes  the  separate  property  of  one  of  the  partners. 
There  is  no  longer  any  joint  fund  for  the  payment  of  the  debts,  to 
which  the  joint  creditors  may  resort  through  the  equities  of  the  part- 
ners. On  the  other  hand,  the  right  in  equity  of  the  separate  creditors 
to  seek  payment  out  of  the  private  estate  of  the  partners,  in  exclusion 
of  the  joint  creditors,  has  its  foundation  on  the  ground,  that  it  would 
be  giving  the  latter  an  undue  advantage  to  permit  them  to  absorb  the 
joint  estate,  aud  then  divide  the  private  estate  with  the  separate  credit- 
ors. It  is  a  doctrine  of  equity,  that  a  creditor  who  has  two  funds  to 
which  he  may  resort  for  payment,  shall  be  required  to  exhaust  the 
one  in  which  he  has  an  exclusive  interest,  before  he  goes  upon  the 
fund  to  which  another  creditor  can  only  resort. 

In  the  present  case,  there  are  no  partnership  effects.  .The  assets 
consist  wholly  of  the  private  estate  of  Ransom  Swallow.  By  the 
terms  of  the  dissolution,  the  whole  of  the  partnership  effects  was  trans- 
ferred to  Chester  Swallow,  and  thereby  became  his  separate  property, 
fully  discharged  of  the  lien  of  Ransom  Swallow.  .  The  latter  volun- 
tarily parted  with  his  lien,  and  relied  altogether  on  the  obligation  of 
his  copartner,  to  discharge  the  liabilities  of  the  firm.  There 
was  consequently  no  equity  of  the  partners  remaining,  through  [  *39 ] 
the  medium  of  which,  the  joint  creditors  could  assert  any 
specific  claim  agaiust  the  property  previously  belonging  to  the 
partnership. 

The  question  now  arises,  does  the  equitable  rule  before  stated  apply 
to  cases  like  the  present,  where  there  is  no  joint  estate?  On  this  sub- 
ject, Mr.  Justice  Story  says:  ''Where  there  is  no  joint  estate,  the  case 
may  seem  to  be  involved  in  more  nicety  and  difficulty;  since,  under 
such  circumstances,  the  creditors  would  seem,  as  their  contract  is  sev- 
eral as  well  as  joint,  to  be  entitled,  upon  general  principles,  to  claim 
yx?;7'j;r/.9.s;«  with  the  separate  creditors.  However.,  it  cannot  be  posi- 
tively affirmed,  that  such  is  the  settled  doctrine  in  equity,  in  cases  of 
deceased  partners.  On  the  contrary,  there  seems  to  be  some  conflict 
of  opinion  upon  the  point.  In  bankruptcy,  where  there  is  no  joint 
estate,  and  there  is  no  solvent  partner,  joint  creditors  are  permitted  to 
prove  against  the  bankrupt's  estate  pari  paf^su  with  the  separate 
creditors."  Story  on  Partn.  sec.  363.  The  rule  established  in  the  ad- 
ministration of  bankrupt  estates,  may,  with  equal  propriety,  be 
adoi>ted  in  the  case  of  deceased  partners.  There  is  no  difference  in 
point  of  principle  between  the  two  cases.  If  there  is  no  joint  fund 
to  which  the  joiut  creditors  can  resort,  and  no  solvent  partner  from 
whom  payment  can  be  enforced,  they  should  be  allowed  to  participate 
equally  with   the   private   creditors,  in  the  estate  of   the   deceased 
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partner.  The  partner,  while  living,  is  individually  liable  for  the  joint 
demands,  and  upon  his  death,  that  liability  extends  to  his  personal 
representatives,  and  may  be  enforced  against  them.  It  is  now  the 
settled  doctrine  in  equity  that  all  partnership  contracts  are  to  be  con- 
sidered as  joint  and  several;  and  on  this  principle^  the  joint  creditors 
may  proceed  at  law  against  the  survivor,  and  in  equity,  against  the 
estate  of  the  deceased  partner.  1  Story's  Eq.  Jur.  sec.  676;  Story  on 
Partn.  sec.  362,  The  joint  creditors  having  the  right  to  charge  the 
estate  of  the  deceased  partner,  as  upon  a  several  contract,  and  having 

no  joint  estate  to  which  he  may  resort,  and  no  recourse  upon 
[*40]     a  solvent  partner,  it  would  seem  to  be  highly  inequitable  to 

restrict  him  to  the  surplus  of  the  private  estate  remaining 
after  the  satisfaction  of  the  separate  creditors.  The  circuit  court  de- 
cided correctly.  No  opinion  is  expressed  on  the  question,  whether 
the  probate  court  may  exercise  equitable  jurisdiction  in  ordering  the 
distribution  of  assets.  The  judgment  of  the  circuit  court  is  affirmed 
with  costs.* 

Judgment  affirmed. 

Darius  Prather  v.  George  Vineyard. 

Appeal  from  Fulton. 

1.  Pleading — general  deimirrer  and  one  good  count.  A  demurrer  to  pleas,  v/hich 
purport  to  answer  the  whole  declaration,  will  not  be  carried  back  and  sustained 
to  the  declaration,  if  it  contain  some  good  counts,  (a) 

2.  Statute  of  fbauds — promises  of  one  for  benefit  of  third  party.  An  agree- 
ment by  two  i>ersons  for  the  use  and  benefit  of  a  third,  upon  which  such  third 
person  may  maintain  an  action  against  the  party  promising,  is  not  such  an 
undertaking  to  pay  the  debt  of  another  as  will  bring  it  within  the  statute  of 
frauds,  {b) 

3.  Evidence — tending  to  prove  issue.,  admissible.  Evidence  tending  to  prove 
issues  made  by  the  pleadings,  is  proper  to  go  to  the  jury,   (c) 

4.  Vaktance — writing  to  sustain  allegation  of  plea.  If  a  written  instrument  is 
neither  set  out  in  the  pleadings  by  its  tenor,  nor  described  by  its  legal  import, 
but  is  merely  brought  forward  to  sustain  an  allegation  not  referring  to  it  ex- 
pressly in  any  way  whatever,  a  variance  will  not  be  fatal,  if  the  substance  of 
what  is  alleged  be  proved.  ((/) 

*This  case  was  argued  and  decided  at  the  December  term,  1846,  but  the  opinion 
was  not  filed  until  the  present  term. 

Cases  Citing  Text.  Steele  v.  Clark,  77  111.  471 ;  Snell  v.  Ive, 

(a)  Counts  in  debt  and  assumpsit  85  111.  279;  Thompson  i\  Dearborn,  107 
should  not  be  joined;  and  demurrer  to  111.87;  Shober,  etc.  Lithographing  Co. 
plea  to  counts  so  joined  should  be  i'.  Kerting,  107  111.  344;  Dean  tJ.  Walker, 
carried  back  to  declaration.     Adams  v.  107  111.  540. 

Hardin,  1!)  111.  273.  (c)  General  rule,  that  evidence  tend- 

(b)  One  may  make  himself  trustee  ing  to  prove  issues  is  admissible,  ap- 
for  another  so  as  to  render  himself  plied.  Alexander  v.  Town  of  Mt. 
liable  to  suit  for  that  other,  e.  g.  if  A  Sterling,  71  111.  366,  368. 

receives    from   B   notes    payable  by  C  (d)  Contract    sued  on  must   be  sub- 

and  promises  B  to  pay  with  proceeds  stantially  proved  as  alleged.     AVheeler 

of    such    notes    B's     debt     to    D,     D  v.  Reed,  3<)  111.  81,  86.     Slight  variance 

may  maintain  suit  against  A  on  such  from  allegations  in  declaration  is  not 

promise.     Walden  «.  Karr,  88  111.  41*.  51.  cause    for    rejection    in    evidence    of 

Person  may  maintain  suit  on  promise  writing,    which    is    not    declared    on. 

made    to     another     for     his     benefit.  Newlan  i\  Dunham,  60  111.  233,  235. 
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Assumpsit,  in  the  Fulton  circuit  court,  brouj^-lit  by  the  appellee 
against  the  appellant,  and  heard  before  the  Hon.  JN'orman  H,  Purple 
and  a  jury,  at  the  March  term,  1847,  when  a  verdict  was  rendered 
for  the  plaintiff  below  for  one  hnndred  and  fifteen  dollars. 

The  substance  of  the  pleadings  and  evidence  will  appear  in  the 
opinion  of  the  conrt. 

W.  A.  MixsHALL,  for  the  appellant,  assigned  the  following     [*41] 
errors:     1.     The  court  erred  in  sustaining  the  demurrer  of 
plaintiff  to  the  fourth  and  fifth  pleas  of  defendant,  and  in  refusing 
to  sustain  the  same  demurrer  to  the  first,  second,  and  third  counts  of 
the  plaintiff's  declaration. 

2.  Also,  in  overruling  defendant's  objection  to  the  paper  purport- 
ing to  be  a  receipt  for  certain  notes,  dated  October  27th,  1842,  and 
permitting  the  same  to  be  read  in  evidence. 

3.  Also,  in  refusing  defendant's  motion  to  exclude  the  parol 
evidence  of  plaintiff,  offered  as  proof  of  the  original  indebtedness  of 
Reason  Prather  to  the  plaintiff,  when  it  appeared  that  better  evidence 
was  attainable. 

4.  Also,  in  giving  the  instructions  asked  by  plaintiff,  and  objected 
to  by  the  defendant. 

5.  In  refusing  instrnctions  asked  for  by  defendant. 

6.  Also,  in  qualifying  and  giving  as  qualified  by  the  court,' the 
second  instruction  asked  b}^  defendant  and  in  refusing  to  give  the 
same  ■s^dthout  such  qualification, 

7".     Also,  in  refusing  the  defendant's  motion  for  a  new  trial. 

8.  Also,  in  refusing  defendant's  motion  in  arrest  of  judgment. 

9.  And  in  giving  judgment  for  the  said  George  Vineyard,  when 
by  the  law  of  the  land  judgment  should  have  been  given  for  the  said 
Darius  Prather. 

For  going  back  to  the  declaration,  see  Doyle  r.  Knapp,  3  Scam.  338; 
Berry  r.  Savage,  2  do.  261;  Stephen's  PI.  120,  145,  146. 

As  to  the  consideration  necessary  to  support  the  action,  see  1 
Saunders,  211,  note  h;  Saund.  PL  &  Ev.  51;  Stephens'  N.  P.  240; 
James  r.  Harvey,  Yelv.  50;  2  Verm.  45;  S.  P.  Cross  v.  Rogers, 
Strange,  r;92,  recognized  and  acted  on  in  Price  r.  Easton,  4  B.  &  Aid. 
433;  Buller's  N.  P.  134;  Thorn  v.  Deas,  4  Johns.  99,  102;  Powell  r. 
Brown,  3  do.  100;  Burnet  r.  Briscoe,  4  do.  237;  Bailey  v.  Freeman, 
lb.  280,  284: 

See  Hard's  case,  1  Salk,  23;  Miner  v.  Schulthorp,  2  Campb. 
215;  Saunders  on  PL  &  Ev.  545-46;  1  Saund.  211,  note  2;  [*42] 
Wheaton's  Selw.  35,  36;  1  Saund.  PL  &  Ev.  137;  Com.  Dig. 
action  of  Assi()n2)sit,  letter  H.  3;  Jones  v.  Ashburnham,  4  East,  455. 
The  proDiise  must  be  co-extensive  with  the  consideration.  Raven  r. 
Hughes,  note  f/,  cited  in  Mitchin  v.  Huston,  in  7  T.  R.  3^8,  352;  1 
Stephens"  N.  P.  284.  On  a  guaranty  or  promise  to  pay  the  debt  of 
another,  the  declaration  must  be  special.  The  common  counts  will 
not  suffice.  Saund.  on  PL  &  Ev.  546;  3  T.  R.  24;  4  Johns.  382-384; 
Conly  r.  Cottle,  Bre.  286:  1  Strange,  592;  2  do.  933;  Charter  r. 
Beckett,  7  T.  R.  201.     In  this  case  it  was  held,  that  a  parole  promise 
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to  pay  the  debt  of  another,  and  do  some  other  thing,  was  void  by  the 
statute  of  frauds  for  the  whole.     The  two  acts  cannot  be  separated. 

If  the  case  made  in  the  declaration  is  not  a  collateral  undertaking, 
but  original,  it  must  spring  out  of  a  new  transaction^  or  move  to  the 
party  promising  on  some  fresh  and  substantive  ground  of  a  personal 
concern  to.  the  defendant,  upon  a  sufficient  legal  consideration. 
Roberts  on  Frauds^  232.  And  the  counts  are  equally  faulty,  in  not 
setting  forth  a  sufficient  consideration  for  such  a  promise. 

If  the  undertaking  was  voluntary,  and  to  be  done  without  compen- 
sation, the  principle  applies,  that  when  one  party  entrusts  the  per- 
formance of  a  business  to  another  who  undertakes  to  do  it  gratui- 
tously and  wholly  omits  to  do  it,  the  party  undertaking  is  responsible 
for  a  misfeasance  but  not  for  a  non-feasance  even  though  special 
damage  is  averred.     Thorn  v.  Deas,  4  Johns.  96,  102. 

If  the  consideration  be  passed  at  the  time  of  the  promise,  the  act 
done,  which  is  the  consideration,  must  be  stated  to  have  been  done 
upon  the  request  of  the  party  promising.  Livingston  v.  Rogers,  1 
Caines,  586;  Parker  v.  Crain,  6  Wend.  647;  1  Saunders,  264.  note  1; 
Comstock  v.  Smith,  7  Johns.  88,  89;  Francisco  v.  Wright,  2  Gilm.  691. 

If  the  depositing  of  the  notes  with  Darius  Prather  is  the  act  relied 
on  to  create  an  implied  assumpsit,  by  legal  implication  that  assumpsit 
would  be  to  Reason  Prather,  and  not  to  Vineyard,  and  Vineyard  can 
not  maintain  the  action  on  the  principle,  that  when  the  party  to 
whom  the  promise  to  be  performed  is  not  concerned  in  its 
[*43]  meritorious  cause,  he  cannot  bring  the  action.  There  is  no 
privity  between  them,  nor  is  there  in  this  case  between  Vine- 
yard, the  plaintiff  below,  and  Darius  Prather,  the  defendant  there. 
Pine  V.  Morris,  Bull.  N.  P.  134. 

To  maintain  the  second  error  assigned,  he  cited*  the  following  au- 
thorities: Connelly  v.  Collett,  Bre.  286;  Stickney  v.  Cassell,  1  Gilm. 
420,  421;  Churchill  v.  Wilkins,  Durnford  &  East,  447.  Defendant 
also  moved  to  exclude  the  evidence. 

The  contract  declared  on  and  set  out  in  the  declaration  is  in  the 
alternative.  The  proof,  if  it  shows  any  case,  is  one  different,  and  in 
this  the  allegation  and  the  proof  are  different. 

A.  Williams,  and  H.  M.  Wead,  for  the  appellee.  The  plaintiff's 
attorney  has  misapprehended  the  nature  of  the  undertaking  for  which 
the  suit  was  brought.  It  was  not  a  promise  to  answer  for  the  debt  or 
default  of  another,  but  an  undertaking  to  collect  certain  notes  deliv- 
ered to  him  for  that  purpose,  and  to  pay  the  money  when  collected  to 
the  defendant.  This  view  of  the  case  disposes  of  all  the  objections 
that  the  promise  should  be  evidenced  by  writing  expressing  the  con- 
sideration of  the  writing. 

It  is  contended  that  the  plaintiff's  undertaking  was  without  con- 
sideration and  consequently  void.  The  true  rule  applicable  to  cases 
like  this  is,  that  a  mere  promsse  to  do  a  thing  for  another  without 
consideration,  without  entering  upon  its  performance  is  nKdum  pac- 
tum, and  void;  but  if  the  person  making  the  ])roniise  enter  upon  its 
performance,  he  is  bound  to  execute  it  faithfully,  and  may  be  sued 
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for  failing  to  do  SO.  It  is  then  a  misfeasance  and  not  merely,  non- 
feasance. Story  on  Bailments,  sees.  170,  180.  So  in  this  case,  the 
plaintiff  havini;-  entered  npon  the  performance  of  the  trnst  b}^  receiv- 
ing  and  receipting  for  the  notes,  was  bonnd  to  execnte  it. 

It  is  again  insisted,  that  the  promise  of  the  plaintiff  to  pay  the 
money  when  collected,  to  the  defendant,  being  made  to  his  defend- 
ant's debtor,  and  not  to  him  in  person,  the  defendant  therefore  conld 
not  mfiintain  an  action  on  it.  The  rule  established  by  the  American 
and  modern  English  cases  is,  that  the  party,  for  whose  bene  fit 
a  contract  is  made,  may  sue  on  it  in  his  own  name.  Scher-  ['*44] 
merhorn  i\  Vanderheyden,  1  Johns.  139. 

Without  noticing  in  detail  the  many  objections  made  to  the  ruling 
of  the  court  in  giving  and  refusing  instructions,  it  is  enough  to  say, 
that  the  law  was  as  fairly  stated  to  the  jury  as  it  was  possible  to  do 
through  the  medium  of  the  instructions  prepared  by  the  attorneys  in 
the  case. 

The  affidavit  discloses  no  sufficient  ground  for  granting  a  new  trial. 

Opinion  of  the  court  by  Purple,  J.*  This  was  an  action  of  assump, 
sit,  commenced  in  the  Fulton  circuit  court  by  the  appellee  against  the 
appellant. 

The  declaration  contains  three  special  counts,  and  the  common 
count  for  money  had  and  received. 

The  first  count  charges  that  one  Reason  Prather,  being  indebted  to 
plaintiff  below  (who  is  appellee  in  this  court),  in  the  sum  of  one 
hundred  and  fifty  dollars,  for  the  purpose  of  paying  the  same,  depos- 
ited, in  the  hands  of  the  defendant  below  (appellant  in  this  court), 
certain  notes,  describing  them,  for  collection;  and  that  appellant 
promised  to  collect  said  notes  within  a  reasonable  time  and  pay  over  the 
proceeds  to  appellee,  or  return  said  notes  to  said  appellee  on  demand. 
And  the  count  contains  an  averment  that  such  reasonable  time  had 
elapsed,  and  that  the  said  notes,  and  the  proceeds  of  the  same  had  been 
demanded;  that  the  money  had  not  been  collected  nor  paid  to  appellee, 
nor  the  notes  returned,  and  that  his  debt  remained  unpaid. 

The  second  count  states  in  substance,  that  Reason  Prather  Avas  in- 
debted to  apjjellee  in  the  sum  of  one  hundred  and  fifty  dollars,  and 
beino^  so  indebted,  placed  in  the  hands  of  appellant  certain  notes, 
describing  them,  and  that  appellant,  in  consideration  of  the  premises, 
promised  the  appellee  to  collect  the  notes  and  pay  over  the 
same  to  him  in  a  reasonable  time;  that  a  reasonable  time  has  [*45] 
elapsed,  that  the  notes  had  not  been  collected  and  the  money 
paid  to  the  appellee,  although  they  might  have  been  by  the  exercise 
of  due  diligence;  and  that  Reason  Prather  had  not  paid  the  said  debt 
of  ?150. 

The  third  count  alleges  the  indebtedness  of  Reason  Prather  as  in 
the  first  and  second  counts,  and  that  the  notes  were  placeil  by  Reason 
Prather  in  the  hands  of  appellant,  in  part  payment  of  said  indeljted- 
ness;  and  that  appellant,  in  consideration  of  the  premises,  promised 
the  appellee  to  collect  the  same,  and  pay  the  money  to  the  appellee  on 

*WiLSON,  C.  J.  and  Denning,  J.  did  not  sit  in  this  case. 
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demand;  the  appellant  did  collect  the  money,  but  refused  to  pay  it  to 
appellee. 

The  appellant  i:»leaded,  1st,  non  assumpsit; 

2nd,  that  the  promise  was  to  pay  the  debt  of  a  third  person,  and, 
that  there  was  no  note  or  memorandum  in  writing,  signed  by  the 
party  to  be  charged.  Replication,  that  there  Avas  a  sufficient  note  or 
memorandum,  etc.;  concluding  to  the  country,  upon  which  issue  was 
joined ; 

3d,  that  the  notes  were  deposited  in  the  hands  of  appellant  with- 
out any  contract  for  their  collection,  and  Avere  afterwards  returned  to 
Reason  Prather  at  his  request.  Replication,  that  there  was  a  con- 
tract between  appellant  and  appellee  at  the  time  the  notes  were  depos- 
ited with  appellant  in  relation  to  their  collection,  concluding  to  the 
country,  upon  which  issue  was  joined: 

4th,  "that  apjjellant  returned  the  notes  to  Reason  Prather,  who  col- 
lected them;  and 

5th,  that  it  was  not  in  appellant's  poAver  to  collect  the  notes. 

A  general  demurrer  to  the  fourth,  and  a  special  demurrer  to  the 
fifth  plen,  stating  for  cause  of  demurrer  that  said  fifth  plea  amountec? 
only  to  the  general  issue,  was  interposed,  which  was  sustained  by  the 
court,  and  the  appellant  abided  by  his  demurrer.  The  cause  was  tried 
by  a  jury.     The  appellee  offered  in  evidence,  and  read  to  the  jury  a 

receipt,  in  the  Avords  folloAving: 
[*4G]  "ReeeiA-ed  of  R.  Prather,  a  forty  five  dollar  note  on  Enoch 
SteAvart  One  for  thirty  dollars  One  on  Gabriel  &  Abraham 
HollingsAvorth  for  ten  dollars  Charles  Richardson  ten  Calvin  Joins 
thirty  dolhirs  left  in  the  hands  of  Darius  Prather  for  collection  of 
Avhicli  I  do  agree  to  pay  George  Vinevard  Avhen  collected  given  under 
my  hand  October  27th  1842. 

Darius  Prather." 

To  the  introduction  of  this  receipt  in  evidence,  appellant  objected, 
and  excepted  to  the  opinion  of  the  court. 

The  evidence  on  the  part  of  the  appellee  then  shoAved,  that  appel- 
lant admitted  tliat  Reason  Prather,  at  the  time  the  receipt  Avas  given, 
Avas  indebted  to  appellee  in  the  sum  of  one  hundred  and  fifty  dollars 
upon  a  pi'ouiissory  note  Avhich  Avas  not  produced  at  the  trial.  And 
the  counsel  for  the  appellant  objected  to  the  admission  of  any  evidence 
of  such  ind('])teduess,  unless  the  note  Avas  produced,  which  objection 
Avas  overruled,  and  an  exception  taken  to  the  opinion  of  the  court. 

The  appellee's  evidence  lurther  shoAved  that  the  notes,  or  the  money 
due  upon  them,  had  been  demanded  of  appellant  before  the  com- 
mencement of  the  suit.  It  further  ajipeared  from  conversation  be- 
tween the  parties,  Avhich  occui'red  at  the  tiiue  the  demand  Avas  made, 
that  appellant  had  returned  the  notes  to  Reason  Prather,  Avho  had 
oollecteil  some  or  all  of  them;  and  that  appellant  contended  at  this 
time,  that  he  Avas  not  bound  to  collect  the  notes,  unless  he  received  a 
power  of  attorney  from  Reason  Prather  to  do  so;  and  in  another 
eonversation  with  one  of  the  a))i)ellee*s  witnesses,  in  Avhich  appellant' 
admilti'd  that  he  was  to  collect  the  money  due  on  the  notes  and  pay 
the  same  over  to  the  appellee;  he  further  stated  that  the  original  con- 
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tract  was  between  him  and  Reason  Prather,  and,  that  there  never 
was  any  contract  between  him  and  appellee  about  the  note;;  and, 
that  he  was  acting  only  as  the  agent  of  Reason  Prather,  and  for  the 
purpose  of  obliging  him. 

Numerous  instructions  were  asked  by  the  counsel  on  either  side, 
some  of  which  were  given  and  others  refused.  As  applicable  to  the 
case  made  by  the  evidence,  the  court  perceive  no  substantial 
legal  objection  to  the  instructions;  but  as  the  decision  must  [*47  j 
turn  upon  another  Cjuestion,  we  deem  it  unimportant  to  no- 
tice them  particularly,  or  to  express  any  definite  opinion  as  to  the 
propriety  of  tlieir  being  given  or  withheld. 

The  jury  returned  a  verdict  in  favor  of  the  appellee.  The  appel- 
lant moved  for  a  new  trial  and  in  arrest  of  judgment,  which  motions 
were  overruled,  and  appellant  excepted. 

The  ruling  of  the  circuit  court  in  sustaining  the  demurrer  to  the 
fourth  and  fifth  pleas  of  the  appellant  was  unquestionably  correct; 
and  this  demurrer  could  not,  as  is  contended  by  the  appellant's  coun- 
sel here,  lT,ave  been  carried  back  and  sustained  to  the  declaration,  for 
the  reason  that  the  first,  third  and  fourth  counts  thereof  set  forth, 
each,  a  good  cause  of  action  against  the  appellant. 

The  court  is  of  opinion,  also,  that  the  evidence  of  the  appellee  was 
sufficient  to  warrant  the  verdict  of  the  jury,  provided  the  same  had 
been  applicable  to  the  counts  of  the  declaration,  or  either  of  them  last 
above  mentioned.  But  upon  examination,  it  will  be  found  that  such 
is  not  the  case.  The '  declaration  makes  one  case  and  the  evidence 
another.  The  allegations  and  the  proof  do  not  substantially  cor- 
respond. 

The  allegation  in  the  first  count  is  in  the  alternative,  that  appel- 
lant promised  to  collect  the  notes,  or  return  them  on  deaiand.  The 
evidence  is  that  he  promised  to  collect  onlv  and  pay  over.  This  is  a 
fatal  variance.     1  Phil.  Ev.  206.  208;  2  do.  509,  note  401. 

The  third  count  alleges  that  Reason  Prather  deposited  the  n9te3 
with  appellant  iu  payment  of  liis  indebtedness  to  appellee;  in  consid- 
eration of  which,  he,  appellant,  promised  appellee  to  collect  the  same 
and  pay  the  money  to  appellee;  and  that  he  did  collect  the  same,  but 
refused  to  pay  the  money  to  appellee.  The  fourth  is  for  money  had 
and  received.  To  support  these  tvv'o  last  counts  there  is  no  evidejice 
whatever. 

The  second  count  is  considered  defective,  for  the  reason  that  it  is 
not  stated  that  the  notes  were  deposited  with  appellant  for  the  use, 
or  to  be  collected  for  the  appellee. 

For  these  obvious  reasons  a  new  trial  should  have  been  granted. 

Tlie  statute  of  frauds,  which  has  been  pleaded  and  set  up 
in  this  action,  is  entirely  inapplicable  to  the  case  made  by  the  [*4S] 
evidence.  If  the  notes  were  left  with  the  appellant  by 
Reason  Prather  to  be  collected  to  pay  a  debt  due  to  the  appellee,  and 
the  appellant  undertook  the  collection  of  the  same,  and  promised  to 
pay  over  the  money  v*dien  collected  to  appellee,  this  is  no  undertaking 
to  pay  the  debt  of  a  third  person  within  the  spirit  or  letter  of  the 
statute  of  frauds;  but  it  is  an  agreement  by  two  persons  for  the  use 
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and  benefit  of  a  third,  upon  which  such  third  person  may  maintain 
an  action  against  the  party  promising,  without  proof  of  any  written 
memorandum  or  consideration  moving  between  the  promissor  andthe 
part}^  for  whose  benefit  the  contract  lias  been  made.  It  is  a  trust, 
wliich  having  once  undertaken  to  execute,  and  entered  upon  the  per- 
formance of  the  same,  although  voluntarily  and  without  considera- 
tion other  than  such  as  the  law  implies,  he  is  bound  in  law  and  equity 
to  complete. 

We  do  not  perceive  that  the  evidence  objected  to  was  improperly 
admitted.     It  tended  to  prove  the  issues  which  had  been  made. 

The  receipt  signed  by  appellant  describes  a  portion  of  the  same 
notes  described  in  the  declaration  as  having  been  placed  in  his  hancis 
for  collection.  The  suit  is  not  brought  upon  the  instrument  itself, 
nor  does  the  declaration  purport  to  set  it  out  or  describe  it.  It  is  in- 
troduced in  the  same  manner  as  the  testimony  of  a  witness  might  be, 
as  evidence  of  the  promise  made  by  the  appellant  to  collect  and  pay 
the  money  claimed  in  the  declaration.  If  an  instrument  is  neither 
set  out  in  the  pleadings  by  its  tenor,  nor  described  by  its  legal  import, 
but  is  merely  brought  forward  to  sustain  an  allegation,  not  refer- 
ring to  it  expressly  in  any  way  whatever,  a  variance  will  not  be  fatal 
if  the  substance  of  what  is  alleged  be  proved.  2  Phil.  Ev.  C.  &  H. 
notes,  528;  1  Starkie's  Ev.  432.  It  was  also  competent  for  the  ap- 
pellee to  prove  the  indebtedness  of  Reason  Prather  to  him  by  the  ad- 
mission of  the  appellant.  The  suit  was  not  upon  the  note  which  had 
been  given  for  this  indebtedness.  The  promise  to  collect  and  pay  the 
money,  and  not  the  indebtedness  of  Reason  Prather,  was  the  gist  of 

the  action. 
[*49]  The  general  rule,  that  the  best  evidence  must  be  given  of 
which  the  nature  of  the  thing  is  capable,  has  its  exceptions. 
''To  prove  a  plaintiffs  demand  satisfied,  the  defendant  may  give  evi- 
dence of  an  admission  by  the  plaintiff  to  that  effect,  though  it 
should  appear  that  the  plaintifi  also  signed  a  receipt;  and  it  may  bo 
said  the  receipt  would  be  more  satisfactory  proof.''     1  Phil.  Ev.,  220. 

"The  acknowledgment  of  a  defendant  that  he  entered  upon  prem- 
ises under  an  executory  contract  of  purchase  from  the  plaintiff,  may 
be  proved  without  producing  the  written  agreement;  and  such 
acknowledgment  will  have  the  efi'ect  of  preventing  the  defendant 
from  contesting  the  plaintiffs  title." 

"In  an  action  against  a  sheriff  for  the  misfeasance  of  his  deputy, 
the  admission  of  the  sheriff  is  sufficient  evidence  of  the  deputation, 
without  producing  the  deputation  or  warrant  under  wdiich  he  acted." 
2  Phil.  Ev.,  C.  &  H.  notes,  556-7. 

This  is  not  an  attempt  to  prove  the  contents  of  a  written  instru- 
ment l)y  verl^al  testimony,  but  an  offer  merely  to  prove  a  fact,  which 
existed  as  well  l)efore  as  after  the  note  had  been  given;  that  Reason 
Prather  was  indebted  to  the  appellee.  As  between  Reason  Prather 
and  the  appellee,  the  note  would  be  the  best  evidence  of  this  fact. 
But  as  between  the  appellant,  who  was  a  stranger  to  the  contract, 
and  the  appellee,  the  note,  if  produced,  would  be  but  an  acknoAvledi:- 
ment  of  Reason  Prather  that  he  was  indebted  to  appellee  in  that 
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amount;  and  it  would  l)e  a  most  unreasonable  rule  of  law,  which 
would  not  regard  the  admission  of  a  party  to  a  suit  as  high  authority 
in  law,  and  as  conclusive  in  its  effects  in  evidence  against  the  party 
ma1\ing  it,  as  the  written  declaration  or  statement  of  a  third  person. 
The  judgment  of  the  circuit  court  is  reversed  with  costs,  and  the 
cause  remanded  with  directions  to  that  court  to  award  a  venire  de  novo. 

Judgment  reversed. 

James  Fiiggin  et  cd.  v.     Thomas  Mulligan. 

Error  to  Madison.  ['■'oOj 

1.  JcTDGMENT — limitations  as  tn  lien.  If  a  judgment  creditor  takes  out  an  exe- 
cution within  one  year  from  the  rendition  of  his  judgment,  his  judgment  will 
be  a  lien  on  the  debtor's  land  for  the  period  of  seven  years.  After  this  ]ieriod, 
it  ceases  to  be  a  lien  as  against  bona  fide  purchasers,  or  subsequent  incumbrancers 
by  mortgage,  judgment  or  otherwise,  (a) 

2.  Judgment  lien — instance  of  bar.  A  conveyed  to  B  certain  land  in  fee  simple, 
and  subsequently  B  conveyed  the  same  to  C.  Prior  to  the  conveyance  by  A,  his 
creditor  had  recovered  a  judgment  against  him  and  issued  execution  thereon 
immediately.  Several  executions  were  issued  and  returned,  and  one  of  them  was 
levied  upon  the  premises  in  question  about  four  years  after  the  judgment  was  re- 
covered and  subsequently  to  the  purchase  by  C.  After  a  lapse  of  more  than 
eleven  years  from  the  rendition  of  judgment,  a  venditioni  exponas  was  issued, 
when  C  sued  out  an  injunction  against  the  creditor  and  the  sheriff  holding  the 
execution,  to  prevent  a  sale  of  the  land.  The  injunction  was  made  perpetual  by 
the  circuit  court  and  its  decree  was  affirmed  by  the  supreme,  court. 

Bill  in  Chanceey  for  an  injunction,  etc.,  in  the  Madison  circuit 
court,  filed  by  the  defendant  in  error  against  the  plaintiffs  in  er)-or, 
James  Riggin,  a  judgment  creditor,  and  Andrew  Miller,  sheriff  of 
said  county.  The  cause  came  on  to  be  heard  before  the  Hon. 
GuSTAVUS  P.  KoERNER,  at  the  August  term  1847;  upon  a  demurrer  to 
the  bill,  which  was  overruled,  aud  the  injunction  issued  by  order  of 
the  master  in  chancery,  was  made  perpetual. 

The  substance  of  the  bill  will  be  found  in  the  opinion  of  court. 

W.  H.  Underwood,  for  the  plaintiffs  in  error.  1.  Where  an  exe- 
cution has  been  levied  on  land  in  its  life  time  and  returned,  a  tendir- 
tionl  exponas  may  issue  either  to  the  officer  levying  the  same,  or  to  his 

Cases  Citing  Text.  attempted  to  make  sale  was  levied  be- 
(c()  Rules  stated  in  head  note  have  fore  lien  of  judgment  expired.  Ten- 
been  moditied  by  statute.  R.  S.  I87i,  ney  c.  Hemenway,  .53  111.  97,  10-.  Held 
Judgments,  ch.  77,  §  1  [S.  &  C's  Stats.  in  1870  that  lien  of  judgment  expired 
p.  1379:  Cothran's  Stats.  (188.">)  p.  861],  as  against  bona  fide  purchasers  and  in- 
provides  that  judgment  shall  cease  to  cumbrancers  seven  years  from  last  day 
be  lien  against  a?^  persons  at  expiration  of  judgment  term,  and  that  issue  of 
of  seven  years  from  rendition  unless  execution  after  such  lien  had  expired 
revived.  Section  6  of  same  statute  did  not  bind  such  purchasers  and  in- 
provides  that  real  estate  levied  on  cumbrancers.  Gridley  v.  Watson,  53 
within  seven  year  period  may  be  sold  111.  18fi,  191.  Lien  on  real  estate  of 
under  venditioni  exponas  within  year  levy  of  execution  from  foreign  county 
after  expiration  of  such  seven  year  ceases  when  judgment  under  which 
period.  Held  in  1869  that  valid  sale  of  sucli  execution  was  issued  ceases  to  be 
land  could  not  be  made  under  judg-  lien  in  such  foreign  county.  Ewing  v. 
ment  after  it  had  ceased  to  be  lien,  Ainsworth,  53  111.  464. 
although  execution  under  which  it  was 
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successor  in  office,  who  may  sell  tlie  property  levied  upon.  Bellingall 
r.  Duncan,  3  Gilni.  481.  And  although  no  continuance  roll  had  been 
kejit.     Lampsett  v.  Dickinson,  2  Scam.  440-1. 

2.  An  execution  levied,  preserves  the  judgment  in  life  as  to  the  prop- 
erty levied  upon.  2  U.  S.  Dig.  349,  sec.  780;  lb.  354,  sec.  887. 
[*51]  3.  Mulligan  piirchased  while  the  judgment  was  in  full  force, 
of  record  and  with  constructive  notice.  A  bona  fide  purchaser 
is  one  without  notice  of  a  prior  claim  or  incumbrance.  Robinson 
V.  Rowan,  2  Scam.  501 ;  R.  L.  370,  sec.  1.  A  person  with  full  knowl- 
edge of  an  unsatisfied  judgment,  and  with  knowledge  that  the  judg- 
ment debtor  has  little  other  property,  and  not  enough  to  satisfy  the 
same,  is  not  a  bona  fide  purchaser,  although  he  purchases  after  the 
judgment  lien  expires.     5  Paige,  493. 

4.  A  writ  of  injunction  releases  all  irregularities.  2  U.  S.  Dig. 
322,  sec.  190. 

5.  The  judgment  debtor  and  the  grantor  of  Mulligan,  having 
made  warranty  deeds,  should  have  been  made  parties.  Scott  v.  Ben- 
nett, 1  Gilm.  646-7-8. 

J.  Gillespie,  for  the  defendant  in  error. 

Opinion  of  the  court  by  Purple,  J.  On  the  12th  day  of  February, 
A.  D.  1845,  Mulligan  filed  his  bill  in  chancery  against  Riggin  and  Mil 
ler,  alleging  that  on  the  8th  day  of  April,  1834,  one  Robert  White- 
side conveyed  by  deed,  in  fee  simple,  to  one  Jacob  Swiggart,  the  S. 
W.  qr.  16,  T.  3  N.,  R.  9  W.  in  Madison  county,  and  that  said  Swig- 
gart on  the  10th  day  of  September,  A.  d.  1836,  conveyed  the  same 
land  by  a  siutiilar  deed  to  Mulligan.  Both  were  warranty  deeds,  as 
per  exhibits.  That  Mulligan  has  had  the  possession  of  the  premises 
ever  since,  and  that  he  had  no  knowledge  that  any  other  person  had 
any  claim  or  lien  on  the  premises  up  to  about  the  first  day  of  Jan- 
uary, A.  D.  1845.  That  on  the  31st  day  of  May,  1833,  Riggin  recov- 
ered a  judgment  against  Robert  Whiteside  for  ^77.85  debt  and  dam- 
ages, besides  costs,  in  Madison  circuit  court.  That  on  the  ]4th  day 
of  June,  A.  D.  1833,  'Afi.  fa.  issued  on  said  judgment,  which  was 
returned  on  the  22d  day  of  April,  1834,  by  the  sheriff  of  said  county 
by  order  of  said  Riggin.  That  on  the  22d  day  of  April,  a.  d.  1834,  an 
alias  fi.  fa.  was  issued  which  was  afterwards,  on  the  8th  day  of  May, 

1837,  returned  by  the  sheriff  of  said  county  indorsed: 
[*52]  ''Levied  this  execution  14th  day  of  May,  1834,  on  the  fol- 
lowing described  lands,  as  the  property  of  the  within  defend- 
ant, to  wit:  one  hundred  aiid  ten  acres,  a  part  of  the  S.  W.  qr.  of  S. 
No.,  4  N.,  R.  9  W.  the  north  and  east  part  of  said  quarter  in  the 
county  of  Madison. 

N.  BUCKMASTER,  S.  M.  C. 

This  execution  is  suspended  at  the  suggestion  of  the  parties  in- 
terested, there  being  doubt  respecting  the  rights  of  the  defendants  to 
the  property  levied  on." 

That  afterwards,  on  the  7th  day  of  June,  1837,  aphiriesfi.fa.  was 
issued  and  returned  by  the  sheriff  of  said  county;  that  on  the  9tli  day 
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of  June,  1837.  he  levied  said  execution  on  the  said  S.  W.  qr.  of  S.  10, 
T.  3  N.,  R.  9  W.,  etc.  And,  that  on  the  31st  day  of  December,  1841, 
more  than  eleven  years  after  the  rendition  of  said  judgment,  said 
Riggin  caused  a  rendiiioni  expo)ias  to  be  issued  to  the  present  sheriff 
of  said  county,  commanding  him  to  sell  said  last  described  land,  and 
that  defendant  Miller,  plaintiff  as  aforesaid,  had  advertised  said  laud 
for  sale  to  satisfy  said  judgment,  etc.  The  bill  prays  for  an  injunc- 
tion restraining  said  defendants  from  proceeding  on  said  judgment 
against  said  land,  and  for  general  relief.  Upon  this  bill  an  injunction 
was  ordered  by  the  master  in  chancery.  Afterwards,  on  the  5th  day 
of  November,  a.  d.  1846,  the  defendants  filed  a  demurrer  to  said  bill 
and  for  causes  of  demurrer  set  down  that  there  was  no  equity  in  said 
bill,  nor  were  proper  parties  made  thereto,  to  wit:  the  heirs  or  legal 
representatives  of  the  said  judgment  debtor,  if  he  was  deceased,  and 
thereupon  moved  to  dissolve  the  injunction.  And  afterwards,  at  the 
same  term  of  said  court,  said  demurrer  was  overruled,  and  the  injunc- 
tion afterwards,  on  the  19th  day  of  August,  1847,  made  perpetual  and 
a  decree  for  costs  rendered  against  both  of  said  plaintiffs  in  error. 
The  plaintiffs  in  error  now  assign  for  error, 

1.  The  court  below  erred  in  overruling  their  demurrer  to  the  com- 
plainants' bill  of  complaint.  ' 

2.  In  rendering  of  the  decree  aforesaid. 

3.  In  not  dissolving  the  injunction  and  dismissing  the  bill. 
One  point  to  be  determined  in  this  case   is    whether,  as 

against  a  bona  fide  purchaser  under  the  statute  of  this  state,  [*53] 
the  lien  of  a  judgment  creditor  continues  in  force  for  a  longer 
period  than  seven  years;  when  such  creditor  neglects  to  sell  the  encum- 
bered property  within  that  time,  though  the  purchase  may  have  been 
made  after  the  rendition  of  the  judgment  and  with  notice  of  its 
existence. 

TJie  statute  reads  as  follows:  "That  all  and  singular  the  goods  and 
chattels,  lands,  tenements,  and  real  estate  of  every  person  against 
whom  any  judgment  has  been  or  hereafter  shall  be  .  obtained  in  any 
court  of  record,  either  at  law  or  in  equity,  for  any  debt,  damages, 
costs  or  other  sum  of  money,  shall  be  liable  to  be  sold  upon  execution 
to  be  issued  upon  such  judgment;  and  the  said  judgment  shall  be  a 
lien  on  such  lands,  tenements  and  real  estate,  from  the  last  day  of  the 
term  of  the  court  in  Avhich  the  same  may  be  rendered,  for  the  period 
of  seven  years;  provided,  that  execution  be  issued  at  any  time  within 
one  year  on  such  judgment,  and  from  and  after  the  said  seven  years, 
the  same  shall  cease  to  be  a  lien  on  any  real  estate,  as  against  bona 
fide  purchasers,  or  subsequent  incumbrancers  by  mortgage,  judgment 
or  otherwise."     R.  L.  1833,  370. 

The  question  of  the  construction  of  this  statute  has  never  before 
been  presented  to  this  court,  and  being  one  of  importance  as  regards 
the  rights  and  interests  of  the  citizens,  has  been  carefuU}^  considered. 
The  judgment  of  the  court  has  been  assisted  in  its  conclusions  by 
reference  to  the  decisions  of  other  courts  upon  statutes  similar  to  ours. 

The  statute  of  Ohio,  as  against  the  debtor,  makes  the  lien  of  a  judg- 
ment indefinite  in  point  of  time.     It  is  however  provided,  that  '"if 
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execution  shall  not  be  sued  out  withiti  five  years  from  the  date  of  any 
judgment  that  now  is  or  may  hereafter  be  rendered  in  any  court  with- 
in this  state,  or  if  five  years  shall  have  intervened  between  the  date 
of  the  first  execution  issued  on  any  such  judgment  obtained  as  afore- 
said, and  the  time  of  suing  out  another  execution  thereon,  such  judg- 
ment shall  become  dormant,  and  shall  cease  to  operate  as  a  lien  on 
the  estate  of  the  judgment  debtor.'"  R.  L.  Ohio,  671,  sec.  101. 
[*54]  The  102d  section  of  the  same  act  provides  that  any  such 
judgment  may  be  revived  by  action  of  debt  or  scirefacias. 
Under  this  law  it  has  been  held,  in  the  case  of  Norton  v.  Bacon, 
Curtis  and  others,  that  when  a  purchase  had  been  made  bona  fide, 
after  the  lien  of  a  judgment  creditor  attached,  and  the  creditor  had 
permitted  (after  having  sued  out  several  executions)  five  years  to 
elapse  between  the  time  of  issuing  his  executions,  the  lien  of  his  judg- 
ment against  the  land  was  lost.  That  when  revived,  so  far  as  the 
judgment  debtor  was  concerned,  the  lien  of  the  revived  judgment  ex- 
isted in  all  its  original  force;  but  that  it  did  not  follow  that  the  rights 
of  others,  acquired  or  subsisting  under  the  dormancy  of  the  judg- 
ment, were  subordinate  to  the  revived  lien.     5  Ohio,  511. 

The  act  of  New  York  upon  the  same  subject  reads  thus:  "All 
judgments  hereafter  to  be  rendered,  shall  cease  to  be  a  lien  on  any 
real  estate  as  against  bo)ia  Jide  purchasers  or  subsequent  incumbran- 
cers by  mortgage,  judgment  or  otherwise,  from  and  after  ten  years 
from  the  time  the  same  shall  be  docketed." 

The  supreme  court  of  the  State  of  New  York,  in  the  case  of  Lit- 
tle V.  Harvey,  reported  in  9  Wend.  157,  put  a  construction  upon  their 
statute. 

The  plaintiff  (it  being  an  ejectment  suit)   claimed  under  a  deed 
made  on  a  sheriff's  sale,  under  a  judgment  in  his  favor  against  one 
Davis  Hopkins,  under  whom  also  the  defendant  claimed.    The  plaint- 
iff's judgment  was  docketed  on  the  18th  February,  1828.     Execution 
was  issued  and  delivered  to  the  sheriff  on  the  13th  day  of  May,  1N2S, 
Avhich  was  tested  on  the  5th  of  February  preceding.     The  sale  Avas 
stayed  by  a  judge's  order  until  the  6th  of  September,  1828,  when  the 
premises  were  sold  and  bought  by  the  plaintiff,  and  a  deed  executed 
to  him  by  the  sheriff  on  the  15th  December,  1829.     The  defendant 
introduced  a  mortgage  dated  the  19th  day  of  April,  1828,  and  the  re- 
cord of  a  regular  foreclosure  and  title  in  himself  under  the  same. 
The  plaintiff  offered  to  prove  that  the  defendant  took  his  mort- 
gage   with    a  full  knowledge  of  the   plaintiff's   judgment. 
[*55]     The  evidence  was  excluded  by  the  court.     This   decision  Avas 
sustained  by  the  supreme  court,  Avho,  in  delivering  an  opinion 
in  the  case,  hold  the  doctrine,  that  all  purchasers  are  to  be  regarded 
bona  fide,  exce))t  those  who   purchase    with   fraudulent  intent;  and 
that  it  is  wholly  immaterial  about  the  knowledge  of  the  former  judg- 
ment or  incumbrance. 

In  the  case  of  Titffs^  Adnii)i/t^tratorsy.  Tuffs,  18  Wend.  611,  under 
a  similar  law,  the  court  held  that  subsequent  judgment  creditors  and 
purchasers,  whose  rights  accrued  between  the  rendition  of  the  judg- 
ment, and  the  expiration  of  ten  years,  were  protected  by  the  statute. 
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We  are  unable  to  point  out  any  distinction  in  principle  between 
the  cases  before  mentioned,  and  the  one  under  consideration.  Stripped 
of  its  unnecessary  verbiage,  the  plain  reading  of  our  statute  is, 
if  a  judgment  creditor  takes  out  his  execution  within  one  year  from 
the  rendition  of  his  judgment,  his  judgment  sliall  be  a  lien  on  his 
debtor's  land  for  the  period  of  seven  years.  After  this  period  it  shall 
cease  to  be  a  lien,  as  against  bona  p'de  purchasers,  or  subsequent  in- 
cumbrancers by  mortgage,  judgment  or  otherwise.  This  view  of  the 
law  is  believed  to  be  reasonable  and  just.  Any  other  construction 
would  operate  as  a  serious  embarrassment  upon  the  transfer  of  real 
estate,  and  contravene  the  manifest  intention  of  the  legislature.  It 
would  enable  a  creditor  to  lay  hj,  for  an  indefinite  extent  of  time, 
neglecting  to  enforce  payment  of  his  demand  against  his  debtor,  until 
he  shall  have  become  insolvent;  when  by  due  diligence  his  money 
might  have  easily  been  made,  without  detriment  to  the  rights  or  in- 
terests of  other  creditors;  and,  until,  on  account  of  such  insolvency, 
a  purchaser  would  be  remediless  upon  his  covenants  of  warranty  or 
otherwise. 

In  such  a  case  as  this,  we  think  justice  and  the  law  unite  in  post- 
poning the  judgment  creditor,  and  allowing  the  purchaser  of  this 
land  to  hold  it  discharged  of  the  judgment  lien. 

One  cause  of  demurrer  to  the  bill  tiled  in  this  cause  in  the  court 
below,  and  which  is  insisted  on  here,  is  the  want  of  proper  parties; 
and  it  is  contended,  that  the  heirs  and  legal  representatives  of 
Robert  Whiteside,  the  judgment  debtor,  should  have  been  [*56] 
parties  to  the  suit.  Admitting  that  he  was  dead,  and  that 
there  would  be  a  legal  presumption  arising  that  he  had  heirs  and 
legal  representatives  (nothing  of  which  appears  by  the  record)  we 
can  not  comprehend  how  they  could  be  necessary  parties  to  this  pro- 
ceedmg,  or  have  any  interest  in  the  result.  The  decree  made  here 
neither  discharges  nor  enforces  the  judgment  against  them.  In  no 
event  can  it  be  evidence  for  or  against  them.  They  have  no  interest 
in  the  subject  matter  concerning  which  a  decree  is  sought.  They 
can  only  be  compelled  to  pay  the  judgment.  If  it  has  been  paid  or 
any  part  of  it,  they  can  resist  its  collection  when  it  is  attempted  to 
be  enforced  against  them.  The  defendant  in  error  only  asks  that 
Rii^rgin  shall  not  be  permitted  to  subject  his  land  to  the  payment  of 
this  stale  judgment. 

Under  the  circumstances  it  was  improper  that  Miller,  the  sheriff, 
should  have  been  charged  with  costs;  but  this  was  doubtless  a  clerical 
mistake  in  preparing  tiie  decree. 

80  far  as  the  decree  of  the  circuit  court  awards  costs  against  the 
plaintiff  in  error.  Miller,  the  same  is  reversed,  in  all  other  respects, 
it  is  affirmed  at  the  costs  of  the  plaintiff,  Riggin,  both  in  this  court 
and  in  the  court  below. 

Decree  affirmed. 
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The  Presidext,  Directors  and  Company  of  th*:  State  Bank  of 
Illinois  v.  Thomas  Wilson  et  al. 

[*57]  Error  to  Schuyler. 

1.  Mortgagee — election  of  remedy  bars  concurrent  remedy.  A  mortgagee  fore- 
closed his  mortgage  by  scire  facias  against  the  mortgagors,  and  afterwards  filed 
a  bill  in  chancery  against  them  and  a  subsequent  purchaser,  who  pleaded  the 
foreclosure  in  bar  of  the  proceeding  in  chancery:  Held,  that  the  proceedings  by 
sci.fa.  and  in  chancery  were  concurrent  remedies;  that  the  mortgagor  must  elect 
which  of  them  he  would  pursue,  and  that  when  he  has  made  an  election,  he  must 
abide  by  it. 

2.  Mortgage  Foreclosure — effect  of  sci.  fa.  Under  the  statutory  proceedings 
to  foreclose  a  mortgage  by  sci.  fa.  the  judgment  is  in  rem,  and  only  binds  the 
mortgaged  premises.  A  purchaser  under  such  judgment  acquires  all  the  right  in 
the  mortgaged  premises  which  the  mortgagor  had  at  the  time  of  the  execution  of 
the  mortgage.  Subsequent  purchasers  or  incumbrancers  must  redeem  as  in  case 
of  an  ordinary  sale  on  execution,      (a) 

3.  Practice  in  Chancery — pleading  in  bar.  Where  a  bill  in  chancery  avers  a 
fact,  which,  if  jDresented  by  a  special  replication  to  the  plea  thereto  (were  such 
practice  allowable),  would  remove  the  bar.  then  such  fact  must  be  met  by  an 
answer.  The  plea  should  present  the  legal  bar  alone,  leaving  unnoticed  any 
matter  in  the  bill  which  meets  that  bar,  and  the  answer  comes  in  as  a  rejoinder 
to  such  matter  as  stands  for  a  special  replication  to  the  plea. 

Bill  in  Chancery,  in  the  Scliuyler  ch-enit  court,  to  foreclose  a 
mortgage,  etc.,  by  the  plaintiffs  in  error  against  Thomas  Wilson  and 
wife,  and  Hart  Fellows. 

The  latter  pleaded  in  bar,  that  the  mortgagees  had  already  fore- 
closed their  mortgage  by  scire  facias,  and  that  the  same  was  fully 
satisfied  by  a  sale  of  the  mortgaged  premises  to  them.  At  the  August 
special  term,  1846,  the  Hon.  Norman  H.  Purple  presiding,  the  plea 
was  adjudged  good  and  the  bill  dismissed  with  costs, 

W.  A.  Minshall,  for  the  plaintiffs  in  error,  relied  on  the  following 
points  and  authorities  for  a  reversal  of  the  decree  of  the  circuit  court: 
Marine  Ins.  Co.  v.  Hodgson,  2  Peters'  Cond.  R.  518;  Montgomery  r. 
Brown,  2  Gilm.  585;  Saunders  r.  Jennings,  2  J.  J.  Marsh,  513:  2 
Story's  Eq.  Jur.  178,  sec.  887;  Ibid.  252,  256;  James  r.  Morev.  2 
Cowen,  320;  3  Atkins,  303,  558;  1  Smith's  Ch.  Pr.  227;  6  Vesey,  536, 

599;  Jackson  v.  DeLancey,  13  Johns.  535. 
[*58]        A  plea  to  the  relief  only  must  give  the  discovery   asked.     1 

Smith's  Ch.  Pr.  218;  King  v.  Hemming,  9  Sim.  59;  Beames' 
Eq.  PI.  33,  34;  6  Maddock's  Ch.  K.  61;  Story's  Eq.  PI.  644. 

Scire  facias  is  only  authorized  against  the  mortgagor,  his  heirs  and 

Cases  Citing   Text.  practice.     Chickering  v.   Failes,  26  111. 

(a)     For  statute  regulating  suits  by  507..51''.  Foreclosure  by  scire/ac(a,s  cuts 

••scire  facias  to  foreclose  mortgage,  see  off  subsequent    purchasers  and  incum- 

R.  S.  1874,  Mortgages,  ch.  95,  §  17  et  brancers   from  right  to  redeem    from 

.teq;  S.  &  C's  Stats,  p.  1642;   Cothran's  mortgage,  except  under   statute    as  in 

Stats.  (188.5)  p.  995.     Title  of  purchaser  case  of  other  sheriff's  sales.     Matteson 

at  foreclosure  sale  under  mortgage  re-  i\  Thomas,  41  111.  110,  114.     As  between 

lates  back  to  execution  of   mortgage';  purchaser    at    unrecorded   foreclosure 

Kruse  r.  Scripps,  11  111.  98,  104.     Suit  sale  under  recorded  trust  deed  and  at- 

to  foreclose  mortgage  by  scire  facias  is  taching  creditor  without  notice  of  fore- 

on  law  side  of  court  and  is   governed  closure   sale,  former    has    better   title. 

by   practice  at  law,  not   by    chancery  Farrar  r.  Payne,  73  111.  82,  88. 
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administrators.   -Rev,  Stat.  304. 

A  foreclosure  to  correct  a  mistake  after  a  scire  facias^  is  ullo'tved. 
Willis  v.  Henderson,  4  Scam.  ]4. 

Also,  where  a  court  of  equity  obtains  jurisdiction,  it  will  retain 
the  case  till  the  part'es  are  put  into  possession  under  the  decree.  Aid- 
rich  r.  Sharp,  3  Scam.  2(31. 

R.  S.  Blackwell,  for  the  defendant  in  error,  relied  upon  the  fol- 
lowing points  and  authorities:  1.  The  proceeding  by  scire  facias  at 
law,  to  foreclose  a  mortgage,  is  a  concurrent  remedy  Avith  a  bill  in 
chancery.  The  mortgagee  has  an  election  to  proceed  at  law  by  sci.fa., 
or  in  equity  by  bill;  but,  having  made  an  election  of  the  sci.fa.^  he  is 
bound  by  it;  and  if  the  remedy  be  inadequate,  or  the  proceedings  on  the 
sci.  fa.  erroneous,  he  must  abide  by  the  result  of  his  election.  It  is  an 
established  maxim  of  jurisprudence,  that  in  all  cases  of  concurrent 
jurisdiction,  that  court  which  first  obtains  jurisdictiou  of  the  subject 
matter  of  the  controversy,  must  determine  it  exclusively,  and  all 
other  courts  will  refuse  relief.  Smith  r.  Mclvers,  9  Wheaton,  532'; 
Hawley  r.  Mancius,  7  Johns.  Ch,  R.  182;  Taylor  v.  Porter,  1  Dana, 
425;  Keith  i\  Humphries,  1  Marsh.  13;  Simpson  v.  Hart,  1  Johns.  Ch. 
R.  91;  Abrams  v.  Camp,  3  Scam.  290. 

2.  The  proceedings  at  law  on  a  sci.  fa.  to  foreclose  a  mortgage  are 
in  rem,  and  it  is  a  well  settled  principle  in  such  proceedmgs,  that  all 
persons  Avho  could  have  asserted  a  right  to  the  property,  become  par- 
ties to  the  proceedings;  and  all  judgments  founded  on  such  proceed- 
ings, whether  they  relate  to  real  or  personal  property,  are  held  valid 
and  ])inding,  as  being  resjiidicatw,  in  every  other  country,  in  respect 
to  all  matters  of  right,  title,  transfer  and  disposition  of  the  property 
against  which  the  judgment  was  rendered.  1  Kent's  Com.  119,  note 
c.  and  cases  there  cited. 

3.  The  statute  provides  that  the  mortgagor,  or,  if  he  be  dead,  [*59] 
then  his  heirs,  executors  or  administrators  shall  be  made  parties 

to  the  scire  facias;  and  furtherprovides,  that  the  mortgagor,  his  heirs, 
executors,  administrators  or  grantee,  may  redeem  the  land  from  the 
sale  which  takes  place  under  this  proceeding  in  twelve  months,  and 
that  the  judgment  creditors  of  the  mortgagor  may  redeem  from  said 
sale  within  fifteen  months,  in  the  same  manner  prescribed  for  the  re- 
demption of  lands  sold  at  sheriffs'  sales  under  ordinary  judgments 
and  executions.  We  insist  that,  upon  the  true  construction  of  this 
statute,  if  the  mortgagor,  his  heirs,  grantees,  or  judgment  creditors, 
do  not  redeem  within  the  time  and  in  the  manner  pointed  out  in  this 
statute,  that  their  and  each  of  their  equities  of  redem])tion  are  as  ef- 
fectually barred  and  foreclosed  as  it'  they  were  made  parties  to  a  bill 
of  foreclosure  in  chancery  and  neglected  to  redeem  according  to  the 
terms  of  the  decree.  Rev.  Stat.  304-5,  sees.  23,  24;  Biggerstaff  v. 
Loveland,8  0hio,.44-9. 

Opinion  of  the  court  by  Caton,  J.*     The  State  Bank  filed  thislnll 
in  the  Schuyler  circuit  court  against  Wilson  and  wife  and  Fellows,  to 

Wilson,  C.  J.  and  Justices  Koe^neh  and  Dexming  did  not  sit  in  this  case. 
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foreclose  a  mortgage,  executed  by  Wilson  and  wife  on  the  29th  day 
of  October,  1835,  Avhich  was  duly  acknowledged  and  recorded  on  the 
same  day,  which,  the  bill  avers,  still  remains  unpaid  and  unsatisfied 
and  charges  Fellows  as  a  subsequent  purchaser  with  notice,  who,  the 
bill  also  avers,  was  in  possession  of  the  mortgaged  premises,  and 
prays  a  foreclosure  of  the  mortgage  and  the  delivery  up  of  all  deeds, 
etc.,  in  possession  of  the  defendants,  relating  to  the  mortgaged  prem- 
ises, and  for  general  relief.  This  bill  was  tiled  on  the  25th  of  Janu- 
ary, 1845;  on  the  first  day  of  September,  1845,  the  bill  was  taken  for 
confessed,  as  to  all  of  the  defendants,  and  on  the  same   day,  on  the 

application  of  Fellows,  the  default  was  set, aside  and  he  was 
[*60  J    permitted  to  file  a  plea,  which  states  that  the  complainant  had 

previously  foreclosed  the  same  mortgage  by  sci.  fa.^  obtained 
judgment  for  the  amount  due,  which  still  remains  unreversed,  etc., 
issued  a  special  execution,  upon  which  the  premises  were  sold  on  the 
8th  of  February,  1840,  and  bid  in  by  the  bank  for  the  amount  of  the 
judgment,  w^hereby  the  same  became  satisfied. 

This  plea,  upon  a  hearing,  was  held  to  be  sufficient  by  the  court, 
and  a  bar  to  the  relief  sought  by  the  bill,  which  w^as  according!}'  dis- 
missed. In  determining  the  sufficiency  of  this  plea,  it  is  necessary 
that  we  should  inquire  into  the  effect  of  a  foreclosure  by  scire  facias 
under  our  statute,  Avhich  provides,  that  if  default  be  made  in  the 
payment  of  any  sum  of  money  secured  by  mortgage  on  lands  and 
tenements  duly  executed  and  recorded,  and  if  the  payment  be  by  in- 
stalments, and  the  last  instalment  shall  have  become  due,  it  shall  be 
lawful  for  the  mortgagee,  his  executors  or  administrators,  to  sue  out  a 
writ  of  scire  facias  from  the  clerk's  office  of  the  circuit  court  of  the 
county  in  which  the  said  mortgaged  premises  may  be  situated  or  any 
part  thereof,  directed  to  the  sheriff  or  other  proper  officer  of  such 
county,  requiring  him  to  make  known  to  the  mortgagor,  or  if  he  be 
dead  to  his  heirs,  executors,  or  administrators,  to  show  cause  if  any 
they  have,  why  judgment  should  not  be  rendered  for  such  sum  of 
money  as  may  be  due  by  virtue  of  said  mortgage,  and  upon  the 
appearance  of  the  party  named  as  defendant  in  said  writ  of  scire 
facias^  the  court  may  proceed  to  judgment  as  in  other  cases;  but  if 
said  scire  facias  be  returned  niliil  or  that  the  defendant  be  not  found, 
an  alias  sr//-^ /r/c/r/s  may  be  issued;  and  if  it  be  returned  as  afore- 
said, or  if  the  defendant  appear  and  plead  or  make  default,  the  court 
may  proceed  to  give  judgment,  with  costs,  for  such  sum  as  may  be 
due  by  such  mortgage,  or  appear  to  be  due  by  the  pleadings,  or  after 
the  defense,  if  any  be  made;  and  also  that  said  mortgaged  prem- 
ises be  sold  to  satisfy  such  judgment,  and  may  award  or  direct  a 
special  writ  of  fo-i  facias  for  that  purpose  to  tne  county  or  counties 
in  which  said  mortgaged  premises  may  be  situate,  and  on  which  the 

like  proceedings  may  be  had,  as  in  other  cases  of  execution 
[*61]     levied  upon  real  estate;  provided,  however,  that  the  judgment 

aforesaid  shall  create  no  lien  on  any  otlier  lands  or  tenements 
than  the  mortgaged  premises,  nor  shall  any  other  real  or  personal 
proi)erty  of  the  mortgagor  be  liable  to  satisfy  the  same;  but  nothing 
herein  contained  shall  be  so  construed,  as  to  affect  any  collateral  se- 
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curity  given  by  the  mortgagor  for  tlie  payment  of  the  same  sura  of 
money,  or  any  part  thereof,  secured  by  the  mortgage  deed.  Rev. 
Stat.  304,  sec.  23. 

This  statute  prescribes  a  mode  of  foreclasing  a  mortgage  in  the 
courts  of  hiw,  and  the  judgment  rendered  must  have  the  effect  of  a 
judgment  at  hiw,  against  the  mortgaged  premises  alone.  The  judg- 
ment rendered  in  this  proceeding  is  i)i  rein,  and  can  affect  nothing 
but  the  property  described  m  the  mortgage.  It  creates  no  new  lien 
upon  the  mortgaged  premises,  but  is  merely  a  means  of  making  avail- 
able the  lieu  which  was  created  by  the  execution  and  recording  of  the 
mortgage.  The  purchaser  under  the  judgment  acquires  all  the  right 
in  the  mortgaged  premises,  which  the  mortgagor  had  at  the  time  of 
the  execution  of  the  mortgage,  entirely  unaffected  by  the  title  or  lien 
of  purchasers  or  incumbrancers  subsequent  to  the  recording  of  the 
mortgage  or  with  notice,  who,  in  order  to  save  themselves,  must  re- 
deem as  in  case  of  an  ordinary  sale  on  execution  at  law.  With  this 
view  of  the  law,  it  seems  impossible  to  discover  any  legitimate  object 
which  tlie  complainant  may  have  had  in  filing  this  bill.  He  says  in 
argument,  his  object  is  to  quiet  his  own  title  acquired  under  the  sale 
upon  that  execution  and  to  prevent  Fellows  from  asserting  his  pre- 
tended claim  under  his  subsequent  purchase;  but  if  there  has  been  no 
redemption  from  the  sale  under  the  sci.  fa.,  then  Fellews  is  already 
entirely  cut  off,  and  if  there  has  been  a  redemption,  then  the  bank 
has  received  the  full  amount  of  money  due,  and  certainly  cannot 
complain.  There  are  several  conclusive  answers  why  the  cou:jplainant 
cannot  maintam  this  bill  for  the  purpose  of  removing  a  shadow  cast 
upon  the  title  acquired  under  the  scire  facias  proceeding,  by  the  pre- 
tended title  of  Fellows.  In  the  first  place,  the  bill  is  not  framed 
with  that  view,  nor  does  it  allude  to  the  former  foreclosure,  much  less 
claim  a  title  under  it,  which  may  be  injured  by  the  assertion 
of  Fellows'  title;  nor  does  the  plea  show  any  such  title  in  the  [*62] 
complainant.  Again,  the  complainant  if  he  has  title  acquired 
under  the  former  proceedings,  has  the  means  of  contesting  the  pre- 
tended title  of  Fellows  in  a  suit  at  law  as  safely  and  completely  as  it 
possibly  could  be  done  in  a  court  of  equity,  by  bringing  ejectment^ 
against  Fellows,  who,  as  the  bill  shows,  is  in  possession  of  the  premises. 

It  is  unnecessary  to  inquire  whether  the  mortgage  became  merged 
in  the  judgment  on  the  scire  facias  or  not,  for  according  to  our  view 
of  the  law  the  title,  if  any  was  acquired  under  that  proceeding,  relates 
back  to  the  execution  of  the  mortgage  and  is  conclusive  against  all 
purchasers  of  incumbrancers  subsequent  to  the  recording  of  the  mort- 
gage. The  mortgage  is  as  completely  satisfied  by  the  foreclosure 
imder  our  statute,  as  it  would  have  been  by  a  foreclosure  in  chancery. 
They  are  concurrent  remedies,  either  of  which  the  party  may  elect; 
but  after  he  has  pursued  one,  till  he  has  obtained  satisfaction  of  his 
debt,  he  ought  not  to  be  permitted  to  harass  the  party  with  the  other. 
Had  he  foreclosed  his  mortgage  by  bill  in  the  first  place,  and  obtained 
a  satisfaction  of  his  debt  by  a  sale  of  the  premises,  it  will  hardly 
be  insisted  that  he  could  file  another  bill  for  a  strict  foreclosure,  or 
could  foreclose  the  mortgage  again  by  scire  facias  and  yet,  in  such  a 
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case,  either  of  those  courses  might  be  pursued  with  the  same  propriety 
that  this  can  in  the  present  instance. 

The  ground  for  relief  set  up  in  this  bill,  is  a  subsisting  and  unsatis- 
fied mortgage,  which  is  now  due  to  the  complainant,  while  the  plea 
shows  that  the  mortgage  has  been  satisfied  to  the  full  amount  by  a 
sale  of  the  mortgaged  premises,  under  a  legal  and  regular  proceeding, 
and  it  makes  no  difference  whether  the  complainant  or  a  third  person 
became  the  purchaser;  nor,  as  before  remarked,  does  it  appear  whether 
the  premises  have  been  redeemed  from  that  sale  or  not.  The  com- 
plainant has  either  obtained  the  money  due  by  a  redemption,  or  has 
acquired  all  the  title  of  the  defendant,  Wilson,  and  paramount  to  that 
of  Fellows. 

It  was  objected  on  the  argument,  that  there  should  have 
[*63]  been  an  answer  in  support  of  the  plea;  but  this  was  not  neces- 
sary nor  even  proper.  Where  the  bill  does  not  charge  any 
specific  fact  inconsistent  with  the  plea,  negativing  and  avoiding,  as  it 
were,  the  plea  by  anticipation,  but  alleges  simply  the  ground  of  the 
plaintiff's  equity,  and  the  facts  which  entitled  him  to  relief,  and  the 
plea  sets  up  matter  which,  admitting  the  truth  of  the  bill,  shows  that 
the  complainant  is  not  entitled  to  any  portion  of  the  relief  sought  by 
the  bill,  then  the  plea  is  a  complete  bar  to- all  of  the  equity  of  the  bill, 
and  it  should  not  be  supported  by  an  answer.  An  answer  in  such  a 
case  would  be  improper,  as  it  would  overrule  the  plea.  Story's  Eq.  PL 
sees.  G80,  681. 

The  true  rule  on  this  subject  undoubtedly  is,  that  where  the  bill 
avers  any  fact,  which,  if  presented  by  a  special  replication. to  the  plea 
(were  that  allowable),  would  remove  the  bar,  then  such  fact  must  be 
met  by  an  answer.  The  plea  should  present  the  legal  bar  alone,  leav- 
ing unnoticed  any  matter  in  the  bill  which  meets  that  bar,  and  the 
answer  comes  in  to  perform  the  office  of  a  rejoinder  to  such  matter 
in  the  bill  as  stands  for  a  special  replication  to  the  plea.  Had  the 
bill  went  on  and  shown  that  by  reason  of  some  defect,  omission,  or 
mistake,  the  former  foreclosure  had  been  entirely  unavailing,  then 
there  would  have  been  allegations,  which  might  have  anticipated  and 
defeated  the  bar  set  up  by  the  plea.  In  such  a  case  an  answer  would 
have  been  required.  Such  was  the  case  of  Willis  v.  Hotderson^  4 
Scam.  13,  where  the  bill  showed  that  a  mortgage  had  been  given,  and 
that  by  mistake  other  lands  were  described  in  it  than  those  intended 
by  the  parties  to  be  mortgaged;  that  before  the  mistake  was  discov- 
ered, the  mortgage  was  foreclosed  by  a  scire  facias,  and  the  lands  bid 
in  by  the  plaintiff  for  the  amount  due  on  the  mortage.  The  bill  prayed 
that  the  mistake  might  be  corrected,  and  the  mortgage  then  foreclosed, 
which  was  done. 

The  plea  in  this  case,  showing  an  entire  satisfaction  of  the  com- 
plainants' mortgage,  is  a  complete  bar  to  all  of  the  equity  of  the  bill, 
and  was  properly  held  to  be  sufficient;  and  it  remaining  unanswered 
in  any  way,  the  bill  Avas  necessarily  dismissed. 

The  decree  of  the  circuit  court  is  affirmed  with  costs. 

Decree  affirmed. 
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Abeaham  Badgley  v.  Eli  Heald. 

Error  to  St.  Clair.  [*64] 

1.  Justice  of  the  peace — indorsement  on  summons  controls  recovery.  In  a  suit 
commenced  before  a  justice  of  the  peace,  the  plaintiff  can  not  recover  a  larger 
sum  than  is  indorsed  upon  the  summons  as  the  claim  or  demand,     [a) 

2.  CoNTBACT  ENTiBE — performance  before  recovery.  A  contract  to  labor  six 
months  for  eight  dollars  a  month  is  an  entire  contract,  and  to  entitle  the  party 
to  recover  for  his  services,  he  must  fully  perform  on  his  part  unless  released  by 
his  employer,  or  compelled  to  leave  his  employment  for  some  justifiable  cause.(b) 

This  was  an  action  commenced  before  a  justice  of  the  peace  of  St. 
Clair  county  by  the  defendant  in  error  against  the  plaintiff  in  error. 
A  judgment  was  there  reudered  in  favor  of  the  plaintiff  for  $14.37. 
The  defendant  appealed  to  the  circuit  court  of  said  county,  and  the 
cause  was  tried  before  the  Hon.  Gustavus  P.  Koerner  and  a  jury, 
at  the  November  term,  1847.  A  verdict  was  rendered  for  the  plaintiff 
for  §15.46. 

Other  facts  material  to  the  decision  of  the  case  will  be  found  in  tlie 
opinion  of  the  court. 

The  cause  was  argued  in  this  court  exfjarte.,  by  W.  H.  U^S'DERWOOD, 
for  the  plaintiff  in  error. 

1.  The  court  below  erred  in  rendering  a  judgment  for  more  than 
the  amount  claimed  and  indorsed  upon  the  summons,  there  being  no 
interest  on  an  indebtedness  of  this  nature.  Dowling  v.  Stewart,  3 
Scam.  195;  Chenot  v.  Lefevre,  3  Gilm.  643. 

2.  The  court  below  erred  in  refusing  to  grant  Badgley  a  new  trial. 
The  evidence  showed  that  Heald  contracted  with  Badgley  to  work  for 
him  six  months,  with  the  privilege  of  quitting  only  at  the  end  of  the 
first  month,  and  left  Badgley 's  employment  at  the  end  of  three  months 
against  his  consent,  and  without  any  excuse.  That  he  cannot  recover 
in  such  a  case,  see  Cutler's  Adra'r.  v.  Powell,  6  Term  R.  163;  McMil- 
lan V.  Vanderlip.  12  Johns.  167;  Lantry  v.  Parkes,  8  CoAven, 

63;  Thayer  v.  Wadsworth,  13  Pick.  349;  Winn  v.  Southgate,     [*-65] 
17  Verm.  358;  Ripley  v.  Chipman,  13  do.  268;  Morford  v. 

Cases  Citing  Text.  v.  Erickson,  28  HI.  257.  Employee  who 
(a)  For  statute  directing  justice  to  has  partly  performed  contract  to  labor, 
indorse  amount  of  plaintiff's  demand  and  who  has  been  prevented  by  employ- 
on  back  of  summons,  see  R .  S.  1874,  er  from  completing  his  contract,  may 
Justices,  etc.  ch.  79,  §  18;  S.  &  C's  recover  in  assumpsit  for  work  he  has 
Stats,  p.  1839;  Cothran's  Stats.  (1885)  done.  Selby  v.  Hutchinson  jiost  319. 
p.  888.  Omission  of  justice  to  indorse  Person  employed  under  contract  may 
amount  of  plaintiff's  demand  on  back  recover,  where  wrongfully  discharged 
of  summons  does  not  defeat  action.  for  his  unexpired  time.  Chiles  v.  Belle- 
Eaton  V.  Graham,  11  111.  619.  Rule  ville,  etc.  Co.  63  111.  123,  125.  In  action 
stated  in  head  notice  enforced.  T.  P.  by  employee  for  wages,  employer's 
&  W.  R.  Co.  r.  Pence,  71  111.  174,  176;  claim  that  former  abandoned  his  work 
Brown  v.  Phillips,  6  Bradw.  250,  253.  held  not  proved.  Thrift  r.  Payne,  71 
{b)  If  person  contracts  to  work  for  111.  408.  Failure  of  employee  to  give 
certain  period  at  agreed  jn-ice  and  quits  his  services  for  period  agreed  upon, 
service  without  cause  or  consent  of  although  such  failure  was  involuntary 
employer,  he  can  not  recover  upon  on  his  part,  held  cause  for  rescission 
quantum  meruit;  contract  to  work  cer-  of  contract  by  employer.  Leopold  v. 
tain  number  of  months  at  fixed  sum  Salkey,  89  111.  412,  419. 
per  month  is  entire  contract.     Hansell 
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Mastin,  6  Monroe,  614;  De  Camp  v.  Stephens,  4  Blackf.  24;  Eldridge 
V.  Rowe,  2  Gilm.  98;  Posey  v.  Garth,  7  Missouri,  96.  To  tolerate  a 
recovery  in  a  case  like  this,  would  be  to  impair  and  destroy  the  obliga- 
tion of  contracts,  which  are  regarded  as  sacred  by  the  constitution  of 
the  United  States  and  this  state.  It  would  encourage  men  to  disre- 
gard their  contracts,  and  occasion  damages,  which  no  one  but  the 
party  injured  could  fully  appreciate  or  ascertain. 

3.  The  suit  was  brought  before  the  term  expired,  and  therefore 
prematurely.     Crocker  v.  Goodsell,  1  Scam.  107. 

4.  An  accord  and  satisfaction  was  also  fully  established. 

Opinion  of  the  court  by  Caton",  J.*  Heald  sued  Badgley  before  a 
justice  of  the  peace  of  St.  Clair  county  for  work  and  labor.  The 
demand  indorsed  on  the  back  of  the  summons  and  entered  in  the  jus- 
tice's docket,  V\^as  fifteen  dollars,  and  the  plaintiff  there  obtained  judg- 
ment before  the  justice  for  fourteen  dollars  and  thirty-seven  cents. 
Badgley  appealed  to  the  circuit  court,  where  it  was  tried  by.  a  jury, 
who  rendered  a  verdict  for  the  plaintiff  below,  for  fifteen  dollars  and 
forty-six  cents.  A  motion  was  made  for  a  new  trial,  which  was  over- 
rule 1  1>y  the  court  and  a  judgment  rendered  for  the  amount  of  the 
verdict. 

Two  questions  are  presented  for  our  consideration:  First,  whether 
a  verdict  and  judgment  can  be  sustained  which  exceeds  the  amount 
demauded  on  the  back  of  the  summons,  and  second,  whether  the  vei'- 
dict  is  sustained  by  the  evidence. 

The  evidence  as  set  forth  in  the  bill  of  exceptions  shows  that  the 
plaintiff  below  worked  for  the  defendant  about  three  months;  that  he 
left  the  defendant's  service  about  the  23d  of  July  last;  that  at  the 
time  he  left,  the  defendant  was  confined  to  his  house  by  sickness.  A 
v/itness  swore  that  when  Heald  left  Badgley's  service,  he  told  witness 
that  he  was  going  to  quit  working  for  Badgley;  that  he  was 
[*66]  going  to  Pennsylvania,  and  should  go  whether  he  got  one  cent 
from  Badgley  or  not.  He  desired  witness  to  inform  Badgley 
of  it,  which  he  did.  Another  witness  testified,  that  after  Heald  quit 
work,  he  was  at  Badgley's  house  where  he  saw  Badgley  pay  Heald 
eight  dollars,  who  did  not  claim  any  more,  and  both  parties  seemed 
satisfied,  and  shook  hands.  The  witness  heard  Badgley  say  at  the 
same  time  that  he  would  pay  no  more,  unless  he  was  compelled  to  do 
so  by  law. 

Another  witness  testified  that  shortly  before  Heald  commenced 
work,  he  heard  a  conversation  between  the  parties,  in  which  they  said 
that  Heald  was  to  work  for  Badgley  six  months  at  eight  dollars  ]ier 
month;  ''  and  at  the  end  of  the  first  month,  either  party  might  let  the 
other  off."  The  witness  did  not  hear  all  of  the  conversation  between 
the  parties  at  that  time,  having  gone  into  the  house  and  left  them 
talking,  but  that  after  he  returned  both  parties  told  him  that  the 
agreement  was  iis  above  stated. 

The  first  question  presented  is  settled  bv  the_  case  of  BoicJing  v. 
Stetrarf^d  Scam.,  193,  where  this  court  held  that  the  statement  of  a 

*WiLsoN,  C.  J.,  and  Justice  Denning,  did  not  sit  in  this  case 
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claim  made  by  a  plaintiff,  indorsed  on  the  back  of  the  warrant  and 
entered  on  the  justice's  docket,  concludes  him,  and  that  it  is  error  in 
the  court  to  render  judgment  for  more.  The  excess,  in  the  present 
case,  is  forty-six  cents,  and  although  it  is  small,  yet  it  is  not  so  small 
that  the  maxim  de  minimis  non  curat  lex,  will  apply.  But  the  ver- 
dict in  this  case  can  not  be  sustained  by  the  evidence.  By  the  contract 
between  the  parties,  Heald  was  to  work  for  Badgley  six  months  at 
eight  dollars  per  month,  with  the  right  to  either  party  to  terminate 
it  at  the  end  of  the  first  month.  This  was  an  entire  contract,  as 
much  so  as  if  the  agreement  had  been  to  work  the  six  months  for 
5r>rty-eight  dollars,  with  the  privilege  to  either  party  to  put  an  end  to 
the  contract  at  the  end  of  the  first  month,  when  Heald  should  receive 
eight  dollars.  As  the  agreement  was  not  terminated  at  the  end  of 
the  first  month,  it  was  then  the  same  as  if  it  had  never  contained  such  a 
provision.  The  evidence  clearly  shows,  that  Heald  aliandoned  the  vser- 
vice  of  Badgley  before  the  completion  of  the  contract,  and  with- 
out the  consent  of  Badgley,  or  any  justifiable  cause.  Nor  can  [*67] 
it  be  said  tliat  Badgley  subsequently  consented  to  the  rescind- 
ing of  the  contract  by  the  payment  of  the  eight  dollars,  even  were  that 
admissible;  for  although  Badgley  did  pay  Heald  eight  dollars,  yet  he 
did  it  under  a  protestation  that  he  was  not  bound  to  pay  it,  for  he 
said  "he  would  not  pay  him,  plaintiff,  any  more  unless  he  w.'is  com- 
pelled to  pay  it  by  law.'^  It  is  manifest  from  this,  that  what  he  paid 
at  that  time  he  intended  as  a  gratuity,  or  did  it  to  buy  his  peace, 
under  a  protest  against  further  liability.  It  clearly  appeared  that  this 
work  was  done  under  an  entire  contract  which  the  plaintiff  below 
refused,  without  any  excuse,  to  fulfil;  and  the  law,  as  laid  down  by 
this  and  various  other  courts,  determines  that  he  is  entitled  to  no 
compensation. 

The  case  of  Lmifri/  v.  Parks,  8  Cowen,  63,  is  precisely  like  this. 
There  the  plaintiff  had  agreed  to  work  for  the  defendant  one  year,  at 
ten  dollars  per  month.  He  worked  ten  and  a  half-months  and  then 
left  the  defendant's  service,  saying  he  would  work  no  more  till  he 
ascertaiued  whether  he  could  collect  his  wages.  It  was  there  held 
that  the  agr?em«ut  was  entire,  and  that  the  plaintiff  could  collect 
nothing  till  he  had  performed  his  part  of  it.  The  same  rule  is  un- 
equivocally held  m  the  cases  of  McMillen  v.  Vanderlip,  12  Johns. 
105;  Je)uii)ir/s  v.  Camp,  13  do..  24;  Spain  v.  Arnott,  2  Stark.,  250;  Df 
Camp  V.  Stevens,  4  Blackf.  24;  liipleii  v.  Chipuani,  13  Verm.  208; 
Mnrfordv.  Mast  in,  6  Monroe,  609;  Thayer  v.  Wadsawth,  19  Pick. 
349.  Numerous  other  cases  might  be  cited  in  support  of  this  law, 
but  it  is  unnecessary.  Nor  is  there  any  hardship  in  this  rule,  as  it 
might  at  first  appear.  It  is  reciprocal,  for  if  the  employer  turn  off 
the  servant  before  the  expiration  of  the  time  agreed  upon,  without 
any  just  cause,  the  latter  may  recover  the  full  amount  aofreed  upon,. 
as  if  he  had  worked  out  his  whole  time.     Posei/  v.  Grath,  7  Missouri,  64. 

But,  this  is  not  an  open  question  in  this  court.  It  was  the  only 
question  involved  in  the  case  of  Eldridye  v.  Foire,  2  Gilm.  98,  where 
this  court  reversed  the  judgment  of  the  circuit  court  for  overruling 
a  motion   for   a  new  trial,   where  the  evidence  showed   that   the 
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[*68]  party  had  quit  the  service  of  liis  employer  before  the  expira- 
tion of  the  time  which  he  had  agreed  to  serve,  although  in 
that  case  the  evidence  showed  that  Eldridge  had  made  to  Rowe  three 
propositions;  first ^  that  Rowe  should  work  out  his  time;  or  spco»</, 
get  some  other  man  to  work  out  his  time  for  him;  or  third,  that  he, 
Eldridge,  would  pay  Rowe  thirty  dollars  for  what  he  had  done  and  let 
him  quit,  and  that  Rowe  should  let  him  know  on  that  day  which  he 
would  do.  Within  the  time  allowed,  Rowe  sent  word  to  Eldridge. that 
he  was  not  going  to  work  for  him  any  more,  and  yet  this  court  held 
that  this  evidence  was  not  sufficient  to  authorize  the  jury  to  find  that 
Rowe  had  accepted  the  third  proposition,  to  cjuit  work  and  accept 
thirty  dollars  for  Avhat  he  had  done.  And  the  jury  found  that  the 
original  agreement  had  been  rescinded  by  mutual  consent,  and  a  new 
agreement  substituted,  which  finding  was  approved  by  the  circuit 
court,  and  yet  the  judgment  was  reversed  because  there  was  no  evi- 
dence to  sustain  the  verdict.  That  is  certainly  a  much  stronger  case 
than  the  one  before  us. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded. 

Jiidfjment  reversed. 

De  Marquis  Misner  et  al.  v.  Elihu  Granger. 

[*69]  Appeal  from  Cook. 

1.  Waeeantt — sale  by  sample.  It  is  a  well  established  rule  of  the  common 
law,  that  a  purchaser  takes  property  at  his  own  risk,  unless  he  exacts  a  special 
warranty,  where  there  has  been  no  fraud  on  the  part  of  the  vendor.  To  this  rule, 
however,  there  are  exceptions.  There  is  an  implied  warranty  on  the  part  of  the 
vendor  that  he  has  a  good  title  to  the  property  he  sells,  and  where  a  quantity  is 
sold  by  a  sample,  that  the  bulk  is  of  as  good  a  quality.  So,  also,  in  the  case  of 
executory  contracts  for  the  sale  of  personal  property,  in  the  absence  of  an  ex- 
press stipulation  to  that  effect,  the  law  implies  that  it  shall  be  of  a  fair,  mer- 
chantable quality  and  condition;  and  this  rule  holds  whether  there  be  a  sample 
exhibited,  or  there  is  an  opportunity  for  inspection.  But,  in  such  case,  there  is 
no  implied  warranty  as  to  fineness  or  particular  degree  of  quality  of  the  article 
sold,     (a) 

2.  Same — sale  by  manufacturer.  Where  the  manufacturer  sells  his  own  goods 
or  wares,  and  nothing  is  said  of  the  quality,  there  is  an  implied  warranty  that 
they  are  of  a  fair,  ordinary  quality  according  to  their  appearance.  There  is, 
however,  a  qualification  to  this  rule,  as  where  the  article  is  of  such  a  character 
that  ordinary  skill  cannot  ordinarily  produce  a  good  article,  but  success  depends 
in  a  great  measure  on  chance.  Sometimes,  also,  the  law  will  imply  a  warranty 
even  o^  an  extraordinary  quality  in  the  article  sold,  as  where  an  article  is  furnished 
for  a  given,  specific  purpose,  and  not  for  the  ordinary  and  general  use  to  which 
such  articles  are  applied,     [b) 

Cases  Citing  Text.  which  warranty  is  not  waived  by  receipt 

(a)  General  rule,  that  vendor  of  prop-  of  article  by  vendee.    Babcock  r.  Trice, 

erty  is  not    responsible  for  defects  in  18  111.  420;  Doaner.  Dunham.  (5.5  111.  512, 

absence  of  fraud  or  express  warranty,  516.  Sale  of   wheat   in  stacks  implies 

enforced.     Kohl  r.  Lindley,  ;j9  111.  195,  warranty  that  it  is  merchantable.     Fish 

203.     Executory  sale,  c.  rj.  promise   to  v.   Roseberry,  22  111.  288,  299. 
deliver  in   future  corn  or  sugar  which  (fe)     Manufacturer   who    sells  steam 

is  not  set  apart  nor  subject  to  vendee's  boiler  impliedly    warrants     that   it   is 

inspection  at  time  of  making  contract,  made  of  good  material  and  is  of  good 

raises    im])lied  warranty   that    article  workmanship.     Beers    r.    Williams,  16 

sold  is  of  fair  and  merchantable  quality,  111.  09. 
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3.  Wakbanty — instance.  In  aTi  action  of  as.suwi^wiY upon  a  promissory  note,  it -was 
alleged  in  the  pleas  that  it  was  given  for  the  price  of  a  threshing  machine,  bought 
by  the  defendant  of  the  plaintiti",  of  which  the  following  was  the  note  or  memo- 
randum of  the  sale:  "Chicago,  July  12,  18-4o.  Mr.  De  Marquis  Misner  bought  of 
E.  Granger,  one  threshing  machine  at  one  hundred  and  eighty  dollars,  for  which 
he  has  paid  forty  four  §-14.  The  remaining  !!^13G,  he  is  to  give  his  and  his  brother 
Fletcher  Misner's  note.  The  said  note  is  to  be  delivered  at  the  time  of  the  de- 
livery of  the  machine,  say  about  the  22d  inst.  The  machine  is  to  be  in  readiness 
for  use  at  that  time.  Elihu  Granger."  It  was  further  alleged  that  Granger  was 
a  machinist  and  carrying  on  that  business;  also,  that  he  was  a  machinist,  and 
carrying  on  a  foundry.  All  the  pleadings  averred  that,  upon  trial,  the  machine 
would  not  answer  the  intended  purpose,  etc.  None  of  them,  however,  averred 
that  Granger  was  the  manufacturer  of  the  machine:  HekU  that  the  pleas  were 
defective  for  not  averring  a  warranty,  or  that  the  jjarty  undertook  and  promised 
that  the  article  was  of  the  given  quality. 

Assumpsit,  in  the  Cook  circuit  court,  brought  by  the  appellee 
agaiust  the  appellants,  and  heard  before  the  Hon.  Jesse  B.  Thomas, 
at  the  November  term,  1847,  on  demurrer  to  pleas,  which  was 
sustained.  The  defendants  excepted  to  the  decision,  and  [*70] 
pleaded  the  general  isjue,  when  a  judgment  was  rendered  by 
the  court  for  the  amount  of  the  note  sued,  with  interest.  The  de- 
fendants then  appealed. 

The  caiise  was  submitted  in  this  court  upon  the  written  arguments 
of  counsel. 

N.  B.  JuDD,  for  the  appellants.  1.  The  contract  of  sale,  as  set  up 
in  the  several  pleas,  shows  an  agreement  by  the  vendor  that  the  ma- 
chine should  be  in  readiness  for  use  at  the  time  of  its  delivery. 

If  that  agreement  on  the  part  of  the  vendor  was  not  complied  with, 
the  damages  resulting  from  such  non-compliance,  is  a  proper  matter 
to  1)6  deducted  from  the  price  when  a  suit  is  brought  for  it.  Edwards 
V.  Todd.  1  Scam.  42;  Nichols  r.  Ruckels,  3  do.  228;  Hawks  i\  Lands, 
3  Gilm.  227.  Each  of  the  pleas  shows  a  breach  of  that  agreement, 
and  the  defendants  were  entitled  to  damages  under  them. 

2.  No  particular  form  of  words  is  necessary  to  constitute  a  war- 
ranty; any  representation  as  to  any  material  fact  which  is  relied  upon 
by  the  parties  will  amount  to  a  w^arranty. 

On  the  sale  of  a  manufactured  article  designed  and  intended  for  a 
particular  purpose  or  use,  a  representation  at  the  time  of  the  sale,  oi  a 
covenant  in  the  bill  of  sale  that  the  machine  is  in  readiness  for  use, 
amounts  to,  and  is,  a  warranty  that  the  machine  is  reasonably  fit  to 
use  in  the  business,  and  for  the  purposes  for  which  it  was  intended 
and  sold. 

The  machine,  it  is  alleged  in  the  plea,  v/as  purchased  for  a  particular 
purpose. 

There  was  a  representation  and  agreement  by  the  vendor  that  the 
article  sold  was  in  readiness  for  use. 

Each  of  the  pleas  alleges  that  such  was  not  the  fact,  and  shows 
wherein  the  defects  consisted,  one  of  them  alleging  that  the  material 
and  workmanship  were  both  so  bad  that  the  machine  entirely  failed 
to  be  in  readiness  for  use. 

The  defendants  were  not  bound  to  call  the  agreement  or  representa- 
tions a  warranty;  they  were  only  bound  to  plead    the  facts, 
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[*71  ]     and  it  is  for  the  court  to  say  whether  the  facts  constitute  a 
warranty. 
The  pleas  then  show  an  express  warranty  and  a  breach   of  it,  and 
were,  therefore,  a  good  defense. 

3.  On  the  sale  of  manufactured  articles,  there  is  an  implied  war- 
ranty that  the  article  sold  is  reasonably  fit  for  the  purpose  for  which 
it  was  sold  and  intended  to  be  used.  Gray  i\  Cox,  4  B.  &  C.  108; 
Jones  V.  Bright,  5  Bing.  533;  Brown  v.  Eddington,  2  M.  &  G.  279. 

The  pleas  show  that  this  was  a  manufactured  article  and  sold  for 
a  particular  purpose.  The  agreement  also  shows  that  the  vendor  was 
the  manufacturer.  The  bargain  is  made  on  12th  July,  and  the  vendor 
agrees  to  have  the  machine  in  readiness  for  use,  and  deliver  it  on  22d 
of  July. 

The  facts  pleaded  bring  this  cause  within  the  rule  laid  down  in 
Gray  v.  Cox,  and  Jones  v.  Bright. 

The  pleas  show  a  breach  of  the  implied  warranty  that  the  aiticle 
sold  shtould  be  reasonably  fit  for  the  purposes  for  which  it  was  sold. 

4.  The  demurrer  extends  back  and  reaches  the  first  error  m  plead- 
ing. The  first  error  was  in  the  first  count  of  the  plaintiff's  declara- 
tion. In  that  CO  ant  there  is  no  averment  as  to  where  the  cause  of 
action  accrued.  It  may  be  said  that  by  pleading  the  general  issue,  the 
party  is  estopped  from  going  back  to  the  declaration.  In  the  case  of 
the  Auburn  &  Owasco  Canal  Co.  v.  Leith,  decided  in  the  supreme 
court  of  New  Yorlv,  and  reported  in  the  September  number  of  the 
Law  Reporter,  1''47,  the  whole  question  is  discussed  and  the  various 
dicta  on  that  subject  overruled;  and  it  is  lieJd^  that  by  demuriing  to 
a  special  plea,  the  count  to  which  it  is  an  answer  is  reached,  notwith- 
standing the  general  issue  may  have  been  pleaded, 

I.  N.  Arn"OLD,  for  the  appellee.     Were  defendants'  pleas  good? 

The  defendants'  plea  sets  forth  a  bill  of  sale  of  threshing  machine 

from  Granger  to  Misner,  which  was  the  consideration  of  the 

[*72J     note;  but  they  do  not  allege  either  an  express  nor   implied 

warranty,  nor  fraud,  nor  that  Granger  was  the  manufacturer 

of  the  machine,  nor  a  return  of  property,  or  offer  to  return  it. 

It  is  necessary  to  allege  and  prove  either  fraud  or  express  warranty. 
Towell  V.  Gatewood,  2  8cam.  25. 

A  bill  of  sale  of  tobacco,  describing  it  as  good,  first  rate  tobacco, 
is  no  warranty,  neither  is  the  sale  of  a  thresliing  machine  a  warranty 
that  the  machine  sold  is  a  good  one.  This  case  is  conclusive  on  the 
point  of  express  warranty.     lb. 

Cash  V.  Giles,  14  Eng.  Com.  Law  R.  372,  is  a  case  which  not  only 
settles  the  principle,  but  is  in  relation  to  same  suliject  matter.  The 
action  was  assumpsit  to  recover  the  price  of  a  threshing  machine. 
The  opinion  is  short,  and  is  therefore,  quoted:  "If  defendant  meant 
to  insist  that  thi^i  threshing  machine  was  not  a  good  one  and  suitable 
to  its  intended  purpose,  it  was  his  duty  either  to  have  immediately 
returned  it,  or  to  have  given  immediate  notice  to  plaintiff  to  take  it 
away.     Now,  instead  of  this,  he  keeps  it  for  several  years.     I  am 

50 


1847]  MisxER  et  aJ.  v.  Grangee.  73 

Brief  of  Counsel — Opinion  of  the  Court. 

clearly  of  opinion  that,  as  lie  has  done  so,  he  has  Avaived  all  objec- 
tions to  its  goodness,  and  is  bound  to  pay  for  it." 

In  this  case,  defendants  do  not  aver  in  their  pleas  either  a  return, 
or  offer  to  return  the  machine. 

In  Gra}^  i\  Cox,  4  B.  &  C.  108,  cited  In'  the  appellants,  it  Avas  held, 
that  the  vendor  Avas  not  liable,  because  there  was  neitlier  an  express 
warranty  nor  fraud.  The  article  sold  was  coffee  at  market  price, 
whicli  turned  out  to  be  a  poor  article. 

In  the  case  of  Jones  v.  Bright,  5  Bing.  533,  the  narr.  averred 
fraud,  and  there  was  an  express  warranty.  The  vendor  was  a  manu- 
facturer. In  this  case,  it  was  not  averred  that  he  was.  In  fact  he 
was  the  mere  seller. 

It  is  no  great  presumption  to  suppose  that  the  vendee  knew  what 
a  threshing  machine  was,  and  whether  the  machine  bought  was  a 
threshing  machine  or  not. 

The  general  doctrine,  that  the  seller  is  answerable  only  for  an  ex- 
press warranty  and  fraud,  is  clearly  laid  down  in  2  Kent's  Com.  478. 

The  cases  of  Hart  v.  Wright,  17  Wend.  267,  and  Waring  r.  Mason, 
18  do.  425,  strongly  and  ably  sustain  the  rule  of  caveat  emptor. 

Opinion  of  the  court  by  CATOi>r,  J.  The  subject  of  im-  [*78] 
plied  warranties  on  the  sale  of  chattels  has  perplexed  the 
common  law  courts  for  a  long  time,  and  has  been  a  source  of  manj 
apparently  contradictory  decisions.  The  universal  doctrine  of  the 
civil  law  is,  that  there  is  an  implied  warranty  of  the  vendor,  that  the 
article  sold  is  what  it  appears  to  be,  and  is  sold  for  sound  and  of  a 
merchantable  quality; — in  other  words,  the  seller  takes  the  risk  of 
all  defects  which  are  not  disclosed  at  the  time  of  the  sale. 

Ill  the  case  of  Stuart  v.  WiJkins^  Douglas,  20,  Lord  Mansfield  held 
that  the  vendor  of  a  horse  was  not  responsible  for  any  defects,  unless 
he  was  guilty  of  a  fraud  or  had  made  an  express  warranty.  Before 
that  time  it  is  said  by  Grose,  J.,  in  Parkinson  v.  Lee,  2  East,  314,  it 
was  a  current  opinion,  that  a  sound  price  given  for  a  horse  was  tanta^ 
mount  to  a  Wcirranty  of  soundness.  The  rule  laid  down  by  Lord 
Maiisfield  in  1778.  has  since  been  followed  with  great  uniformity,  not 
only  by  the  courts  in  England,  but  in  most  of  the  L^nited  States, 
where  the  common  law  prevails,  although  it  appears  occasionally  to 
have  been  departed  from  in  the  case  of  a  sale  of  slaves;  and,  in  South 
Carolina,  was  applied  for  a  time  to  sales  of  other  pro])erty. 

It  may  now  safely  be  asserted  as  the  well  established  rule  of  the 
common  law,  that  the  purchaser  takes  the  property  at  his  own  risk, 
unless  he  exacts  a  special  Vv^arranty,  where  there  has  been  no  fraud 
on  the  part  of  the  seller.  2  Black.  Com.  451;  Selxis  v.  Woods,  2 
Caines,  48;  Sirett  v.  Coh/afe,  1  Wend.  185;  Conner  v.  Henderson,  15 
Mass.  319;  Hart  v.  Wrig/d,  17  Wend.  207;  Holden  v.  Dakin,  4  Johns. 
421;  Davis  v.  Meeker,  5  do.  354;  Cnnniuriham  v.  Speer,  13  do.  30!; 
Thompson  v.  AsJdon,  14  do.  310;  Hoijt  v.  Boi/Ie,  5  Gill  &  Johns.  110. 

To  these  decisions  many  might  be  added  from  different  states,  but 
it  is  unnecessary.  The  law  seems  to  be  so  well  settled  that  we  do  not 
feel  ourselves  at  liberty  to  inquire  whether  the  rule  of  the  civil  law, 
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or  of  the  common  law  is  the  best  adapted  to  promote  the  ends  of 

jnstice  and  the  good  order  of  society.     It  is  probably  more 

[*74]     important   that   the    rule    which   is   to    govern,   shonld   be 

definitely  settled,  and  well  known,  than  that  either  particular 

one  should  be  adopted. 

Like  most  other  general  rules,  this  has  its  exceptions,  which  appear 
to  be  pretty  well  settled,  and  are  sustained  by  good  ^reason. 

The  common  law  has  always  held,  that  there  is  an  implied  warranty 
on  the  part  of  the  vendor  that  he  is  conveying  a  good  title  to  the 
vendee  in  the  sale  of  personal  property.  Where  a  quantity  is  sold  by 
sample,  the  law  implies  a  warranty  that  the  bulk  is  of  as  good  a 
quality  as  the  sample.  Scnic/s  &  C<inip  v.  Tai/Ior,  5  Johns.  395; 
Andrew  v.  Ktieekm^  6  Cowen,  354;  Bradford  v.  ManJij,  13  Mass.  139; 
Gallagher  v.  Waring,  9  Wend.  20;  Oneida  Mamifacturing  Society  v. 
Lawrence^  4  Cowen,  440. 

So,  also,  in  the  case  of  executory  contracts  for  the  sale  of  personal 
property,  the  law  implies  as  a  part  of  the  contract,  in  the  absence  of 
any  express  stipulation  to  that  effect,  that  the  proj)erty  shall  be  of  a 
fair  merchantable  quality  and  condition  {Long  v.  Fidgeon,  1  Eng. 
Com.  L.  R.  327),  and  it  seems  to  be  the  same  where  the  purchase  is 
made  without  sample,  or  an  opportunity  of  inspection,  although,  if 
there  is  no  specific  agreement  as  to  the  cjuality,  no  warranty  is  im- 
plied as  to  the  fineness  or  particular  degree  of  quality  of  the  article 
sold.  Gallagher  v.  Waring^  9  Wend.  28.  In  such  cases  it  would 
seem  manifestly  unjust  to  .say  caveat  emptor^  when  the  purchaser  has 
no  opportunity  of  looking  out  for  himself.  If  there  is  no  fraud,  and 
he  takes  the  article  on  inspection,  or  with  an  opportunity  to  iiispect 
it,  he  ought  not  to  complain.  In  speaking  of  the  general  rule  on  the 
subject  of  warranties  in  the  sale  of  chattels,  Mr.  Justice  Cowen,  in 
the  case  of  Hart  v.  Wright^  17  Wend.  272,  after  stating  the  general 
rule  of  caveat  emptor,  says:  "  There  are  certainly  exceptions  but  they 
depend  on  peculiar  circumstances.  One  is  the  sale  of  provisions  to  be 
used  as  food  for  mankind.  This  rests  on  a  regaid  to  the  public 
health  {Von  Brocldin  v.  Fonda,  12  Johns.  468),  and  I  am  not  aware 
of  any  other  case  in  this  state,  wherein  a  warranty  of  quality  is  en- 
grafted on  a  sound  price  alone,"  I  am  aAvare  that  Mr.  Senator 
[*75]  Tracy,  in  the  review  of  this  very  case,  in  18  Wend.  458,  in 
the  court  of  errors,  has  opposed  with  all  the  force  of  his 
luminous  mind  this  proposition,  but  he  produces  but  two  authorities 
against  it  (Dyer,  75,  and  Emerson  v.  Brigldon,  10  Mass.  197),  and  finds 
himself  under  the  necessity  of  joining  Lord  Redesdale  in  disci^editing 
Blackstone,  as  authority  generally,  who  has  laid  down  the  same  prin- 
ciple. 3  Black.  Com.  KM).  Notwithstanding  the  apprehensions  which 
Mr.  Tracy  entertained  from  the  progressive  principle  of  the  present 
age,  we  think  the  exception  is  founded  in  reason,  su})ported  by  author- 
ity and  required  by  considerations  of  jniblic  policy. 

Again,  generally,  where  a  manufacturer  sells  his  goods  or  wares, 
and  nothing  is  said  about  the  quality,  he  is  held  to  warrant  them  to 
be  of  a  fair  ordinary  quality,  according  to  their  appearance;  as,  if  a 
manufacturer  sell  an  ax  and  upon  trial,  it  prove  to  be  so  hard  as  to 
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be  uufit  for  use,  there  the  vendor  is  responsible  for  the  defect.  To 
this  there  may  be  qualifications,  as  AA'here  the  article  is  of  such  a 
character  that  ordinary  skill  cannot  ordinarily  produce  a  good  article, 
but  success  depends  in  a  great  manner  upon  chance. 

Sometimes,  also,  the  law  will  imply  a  warranty  even  of  an  ex- 
traordinary quality  in  the  article  sold,  as  where  an  article  is  furnished 
for  a  given,  specific  purpose,  and  not  for  the  ordinary  and  general  use 
to  which  such  articles  are  applied. 

In  Jones  V.  Bri(/Iif^  15  Eng.  Com.  Law  R.  529,  the  bargain  was  this: 
A  third  person,  who  introduced  the  plaintiff  to  the  defendants,  said: 
"Mr.  Jones  is  in  want  of  copper  for  sheathing  a  vessel;"  and  one  of 
the  defendants  answered:'  "We  will  supply  him  well."  The  court 
says:  "As  there  was  no  subsequent  communication,  that  constituted  a 
contract,  and  amounted  to  a  warranty."  And  the  court  in  that  case 
lays  down  this  rule:  "If  a  man  sells 'generally,  he  undertakes  that 
the  article  sold,  is  fit  for  some  purpose;  if  he  sells  it  for  a  particular 
purpose,  he  undertakes  that  it  is  fit  for  that  particular  purpose."  In 
this  case,  the  defendants  were  the  manufacturers  of  the  copper,  which 
was  selected  by  the  plaintiff's  shipwright.  The  declaration 
averred  a  warranty  of  the  copper  which  proved  to  be  defective,  [*76] 
and  the  plaintiff  recovered. 

In  Broirn.  v,  Eglinfjion,  40  Eng.  Com.  Law  R.  371,  the  plaintiff  had 
applied  to  the  defendant  for  a  crane  rope  to  raise  pipes  of  wine.  The 
defendant  sent  his  foreman  to  examine  the  crane,  and  take  an  ad- 
measurement for  the  rope,  and  then  procured  one  Dunn  to  manufac- 
ture it,  which  proving  defective,  the  plaintiff  was  allowed  to  recover 
on  the  ground  of  an  implied  warranty.  In  this  case,  the  court  say 
that  the  defendant  should  be  considered  the  manufacturer  of  the  rope, 
although  he  employed  another  to  make  it.  In  Graij  v.  Cox^  10  Eng. 
Com.  Law  R.  283,  the  defendants  were  copper  merchants,  not  manu- 
facturers, and  the  court  was  divided  in  opinion  whether  the  law  would 
imply  a  warranty  from  a  sound  price.  The  circumstances  of  this 
case  were  in  all  respects  like  those  in  the  case  of  Jones  v.  Bri<jht^  ex- 
cejDt  that  the  vendors  were  not  the  manufacturers  of  the  copper. 

I  remember  a  case,  which  is  not  now  before  me,  where  the  plaintiff 
applied  to  the  defendant,  who  was  a  shipwright,  to  purchase  a  vessel 
for  the  purpose  of  transporting  a  particular  kind  of  goods  which  re- 
quired an  unusually  tight  vessel,  and  the  defendant  sold  hira  a  barge, 
which  was  then  nearly  finished  laying  at  his  wharf,  for  that  particular 
trade.  I  think  the  defendant  had  previously  furnished  the  plaintiff' 
with  vessels  for  the  same  trade.  On  the  first  voyage  the  barge  leaked 
so  much  as  to  damage  the  cargo,  and  the  defendant  was  made  to 
answer  in  damages  on  an  implied  warranty,  that  the  vessel  was  fit 
for  that  particular  trade.  There  the  defendant  was  the  builder  of  the 
barge. 

To  apply  these  principles  to  these  pleas.  They  aver  that  the  note, 
for  which  the  suit  is  brought,  was  given  for  the  balance  of  the  price 
of  a  threshing  machine,  bought  by  D.  Misner  of  the  appellee,  of 
which  the  following  is  the  agreement  or  note  of  the  sale: 
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"Cliicago,  July  12,  1843. 

Mr.  De  Marquis  Misner  bought  of  E.  Granger  one  thresliing  nia- 

cliine,  at  one  hundred  and  eighty  doUars,  for  which  he  has  paid  forty 

four  $44.     The  remaining  $ !  36   he  is  to  give  his  and  his 

[*77]     brother   Fletcher   Misner's   note.     The   said   note   is   to   be 

delivered  at  the  time  of  the  delivery  of  the  machine,  say  about 

the  22d  inst.     The  machine  is  to  be  in  readiness  for  use  at  that  time. 

(Signed)  Elihu  Granger." 

One  of  the  pleas  avers  that  Granger  was  a  machinist,  and  carrying 
on  said  business  in  Chicago;  and  the  second  and  third  special  pleas 
aver  that  he  was  a  machinist  and  carrying  on  a  foundry  in  Chicago. 
They  all  aver  that  the  machine  was  received  and  the  note  given  be- 
fore it  was  tested,  and  that,  upon  trial,  it  would  not  answer  the  pur- 
pose for  which  it  was  intended  and  purchased.  Some  of  the  pleas 
set  out  particularly  the  parts  t^iat  failed.  One  of  the  pleas  concludes 
with  a  failure  of  the  consideration  of  the  note,  and  the  others  set  out 
special  damages  and  offer  to  set  them  off,  etc. 

A  special  demurrer  was  filed  to  these  pleas  assigning,  1st,  no  aver- 
ment of  express  or  implied  warranty  or  fraud;  2d,  no  proper  breach, 
3d,  it  is  not  averred  that  Granger  manufactured  the  machine,  and  the 
pleas  are  argumentative. 

The  demurrer  was  sustained  to  these  three  pleas,  which  presents 
the  only  cjuestion  that  we  think  it  necessary  to  examine. 

It  is  insisted  that  these  pleas  show  an  implied  warranty  of  this 
threshing  machine  by  Granger,  1st,  because  it  is  a  manufactured  arti- 
cle; 2d,  because  Granger  was  the  manufacturer  of  the  machine;  and 
3d,  that  it  was  furnished  for  a  particular,  special  purpose. 

The  first  proposition  is  true  in  fact,  but  I  find  no  satisfactory  au- 
thority showing  that  the  conclusion  drawn  from  it  is  laAv.  In  order  to 
make  out  the  implied  warranty,  it  requires  also  that  the  second  of  the 
above  propositions,  that  is,  that  Granger  was  the  manufacturer  of  the 
machine,  should  be  shown.  This  neither  of  the  pleas  avers.  One  of 
the  pleas  says  that  he  was  a  ''machinist  and  carried  on  said  business 
in  Chicago."  This  is  far  from  being  an  averment  that  his  business 
was  making  threshing  machines,  or  that  he  made  this  machine.  The 
truth  probably  is,  that  there  are  but  very  few  machinists  who  make 
threshing  machines.  In  order  to  make  out  Granger  a  manu- 
[*78]  facturer  of  threshing  machines,  we  should  have  to  reverse  the 
rule  of  presumptions  and  intendments  and  raise  them  in  favor 
instead  of  against  the  pleading.  The  same  may  be  said  of  the  other 
two  pleas  in  this  respect.  They  are  alike,  and  say,  "the  said  plaintiff 
being  a  machinist  and  carrying  on  a  foundry  in  Chicago."  We  under- 
stand that  there  is  only  a  portion  of  threshing  machine  that  is  cast 
at  a  foundiy. 

Admitting  that  the  general  vendor,  who  is  not  the  manufacturer  of 
an  article  which  he  sells  for  a  particular  purpose,  impliedly  warrants 
it  to  answer  that  purpose — which  we  are  not  now  prepared  to  say  is 
the  law — these  pleas  do  not  show  such  a  case.  They  do  not  show  that 
this  machi)ie  was  sold  for  any  other  purpose  than  that  to  Avhich 
threshing  nuichines  are  ordinarily  and  generally  applied.     It  is  not 
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like  the  case  of  the  rope  which  was  sold  for  the  express  purpose  of 
raising  pipes  of  wine;  or  of  the  vessel  which  was  sold  for  the  purpose 
of  transporting  a  particular  kind  of  goods,  where  warranties  were 
implied  that  they  were  ht  for  those  particular  uses. 

For  aught  that  appears  from  these  pleas,  Granger  Avas  a  mere  dealer 
in  and  not  a  manufacturer  of  the  article;  entirely  ignorant  of  the 
defects  comjdained  of,  and  that  it  was  received  by  Misuer  after  an 
inspection  of  it,  when  he  had  as  good  a  chance  to  judge  of  its  quality 
as  Granger  had.  In  such  case  the  common  law  says,  "look  out  for 
yourself." 

But  these  pleas  are  defective  in  form.  Instead  of  pleadiug  the 
evidence  in  the  case  from  wiiich  the  party  supposed  the  law  vt^ould 
imply  a  warranty,  he  should  have  averred  the  warranty  at  once,  or  at 
least  that  the  party  undertook  and  promised  that  the  article  was  of 
the  given  quality,  and  not  have  contented  himself  with  setting  forth 
the.  evidence  by  which  he  intended  to  prove  the  warranty.  Mr.  Gould, 
in  his  work  on  Pleading,  page  59,  sec.  19.  says:  "There  is  indeed  no 
such  thing  as  an  implied  promise  in  pleading;  or  rather,  the  fact  of 
its  being  implied  appears  only  in  evidence,  and  never  upon  the  re- 
cord." Were  it  otherwise,  pleadings  would  soon  become  as  volumin- 
ous as  depositions.  As  well  might  a  plaintiff  declare  on  an  account 
for  goods  sold,  etc.,  and  omit  the  averment  of  a  promise  to  pay  by  the 
defendant.  Ordinarily  that  is  but  an  implied  promise,  and 
yet  it  would  hardly  be  contended  that  a  declaration  Vv-ould  be  [*79] 
good  without  averring  a  promise  to  pay.  In  all  of  the  cases 
of  implied  warrtinty  which  I  have  examined,  the  pleadings  show  di- 
rectly, either  that  the  party  warranted;  or  that  he  undertook  and 
promised  that  the  article  was  of  the  particular- quality. 

The  demurrer  was  properly  sustained,  and  the  judgment  of  the  cir- 
cuit court  is  affirmed  with  costs. 

Judgment  affirmed. 

LoRiNG  Pickering  v.  Edward  F.  Pulsifer  et  al. 

Aj)peal  from  Putnam. 

1.  Vaeianoe — initial  letter  for  prenomen.  In  an  action  of  assumpsit  upon  a 
promissory  note,  against  Loring  Pickering,  the  declaration  averred  that  the  de- 
fendant made  the  note.  To  support,  the  declaration,  a  note  signed  "L.  Pickeri)ig'" 
was  introduced  on  the  trial,  which  was  objected  to  for  variance,  but  it  was  read 
in  evidence.  No  other  testimony  was  offered,  nor  was  there  any  averment  in  the 
declaration  that  the  defendant,  by  the  name  of  L.  Picfcenn^/,  made  the  note:  Held, 
that  it  wss  not  a  substantial  variance,  (a) 

2.  Pleading — ad  damnum  controls  recovery.  A  judgment,  which  exceeds  the 
ad  damnum  of  the  declaration,  is  erroneous.  The  supreme  court,  in  such  case, 
will  not  allow  a  remittitur,  but  will  remand  the  cause  to  the  circuit  court  to  give 
the  party  an  opportunity  to  move  for  leave  there  to  amend  his  declaration,  (b) 

Cases  Citing  Text.  provides    that   remittitur   of   excessive 

(a)  Followed.  Lee  v.  Mendel,  40  111.  portion  of  judgment  of  trial  court 
359,  361;  Ross  v.  Clawson,  47  111.  402,  may  be  entered  in  court  of  api)eal. 
506.  Text  was  followed  in  Aldrich  r.  Aldrich, 

(b)  Kule  stated  in  head  note  has  been  37  111.  21),  31;  Wood  r.  Kingston  Coal 
changed  by  statute.  R.  S.  1874,  Pkao-  Co.,  48  111.  356;  Beese  v.  Becker,  51  III, 
TicE,    ch.    110,   §  81  [S.  &  C's.  Stats,  p.  82. 

1839;  Cothran's  Stats.  (1885)    p.  1112], 
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Assumpsit,  in  the  Putnam  circuit  court,  brought  by  the  appellees 
against  the  appellant.  The  cause  was  tried  by  the  Hon.  John  D.  Caton, 
without  the  intervention  of  a  jury,  when  a  judgment  was  rendered 
in  favor  of  the  plaintiffs  below  for  the  sum  of  $202.86.  The  dam- 
ages laid  in  the  declaration  were  $191.69. 

The  evidence  in  the  case  is  stated  in  the  opinion  of  the  court. 

0.  Peters,  for  the  appellant.     1.     When  the  judgment  is  for  a 

greater  amount  than  the  ad  damnum  of  the  declaration,  the 

[*80]     judgment  must  be  reversed ;  and  a  remittitur  cannot  be  entered 

for   the   surplus,    after  judgment   rendered,    nor  after  error 

brought.     2  U.  S.  Dig.  3,  PI.  61. 

In  3  Harris  &  Johns,  there  is  a  very  full  and  masterly  discussion 
of  this  subject,  and  the  law  is  shown  to  be,  that  after  error  brought, 
and  even  after  judgment  rendered,  and  before  error  brought,  a  remit- 
titur cannot  be  entered  so  as  to  save  the  error;  but  the  judgment 
must  be  reversed  notwithstanding  the  remittitur. 

2.  There  was  a  variance  between  the  proofs  offered  and  the  allega- 
tions of  the  declaration.  The  plaintiff  declared  against  ''Loring 
Pickering;''  the  note  offered  in  evidence  purports  to  be  executed  by 
"L.  Pickering."  This  is  a  fatal  variance.  It  is  a  description  of  the 
note  and  the  person,  and  it  is  not  aided  by  the  money  counts;  for 
tbese  counts  are  against  Loring  Pickering,  and  the  evidence  offered 
under  the  counts,  only  proves  that  L.  Pickering  was  indebted.  3 
Peters'  Dig.  259,  PI.  353;  2  Greenl.  Ev.  sec.  12;  Nelson  r.  Swan.  13 
Johns.  486.  In  the  last  case,  proof  was  offered  of  the  identity  of 
the  person.  Bryden  ik  Hastings,  J  7  Pick  200;  Stevens  r.  Stebbins,  3 
Scam.  25. 

The  court  cannot  know  that  "L."  means  "Loring"  rather  than 
"Lovell,"  or  "Lucifer."  Peyton  v.  Tappau,  1  Scam.  388;  Longley  v. 
Norveli,  ib.  389. 

Our  statute,  requiring  parties  to  deny  under  oath  the  execution  of 
instruments,  does  not  apply  to  cases  like  this.  This  has  been  express- 
ly decided  by  this  court. 

The  instrument  produced  is  not  the  one  declared  on,  the  contract 
attempted  to  be  proved  is  not  the  one  described  in  the  declaration. 
Defendnnt  need  not  deny  the  contract  or  instrument  declared  on,  but 
may  require  them  to  produce  it  as  the  plaintiffs  have  described  it. 

The  case  in  2  Gilm.  377,  does  not  militate  against  this  case. 

H.  0.  Merriman,  for  the  appellee.  In  this  case,  there  is  no  suffi- 
cient assignment  of  errors  to  raise  the  question  of  the  excess  of  dam- 
ages above  the  ad  damnuui  of  the  declaration.  It  should  be  speciii- 
cally  assigned,  or  the  court  will  not  reviewit.  2  TidtVs  Pr.  1169. 
[*81]  There  was  no  motion  in  arrest  of  judgment  in  the  court  be- 
low, nor  any  proceeding  that  could  have  brought  the  record 
in  review  before  the  court  below,  and  this  court  ought  not  to  notice 
errors  in  the  record,  Avhich  might  have  been  talcen  advantage  of  in 
the  court  below,  and  while  the  record  was  in  a  position  that  an  amend- 
ment could  be  allowed,  when,  from  the  record,  it  appears  that  the 
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court  below  could  not  have  reviewed  the  record.  Such  errors  should 
be  considered  as  waived,  lieakman  v.  Frost,  18  Johns.  558;  Bank  of 
Utica  r.  Smeeds,  3  Covven,  G84;  Bell  /'.  Brueu,  1  Howards  (U.S.)  K. 
187;  Alexander  r.  Hayden,  2  Missouri,  211;  Stephens  r.  Sweeney,  2 
Gilm.  377.  The  statute  evinces  an  intention  of  the  legislature,  that 
exceptions  shall  not  be  made  here  when  suffered  to  pass  unnoticed  be- 
low.    Rev.  Stat.  416,  sees.  22,  23,  etc. 

This  error  could  not  have  been  before  the  court  on  the  motion  for 
a  new  trial,  as  the  onl}^  ground  of  the  motion,  as  stated  in  the  bill  of 
exceptions,  was  "because  the  finding  of  the  court  was  against  law  and 
evidence."  This  only  calls  in  review  the  evidence  and  law  arising 
thereon,  before  the  court.  The  party  should  have  been  put  to  his 
motion  for  a  venire  facias  denoi^o,  because  the  finding  was  not  respon- 
sive to  the  issue.  A  motion  for  a  new  trial-  being,  strictly  speaking, 
for  matter  not  on  the  record. 

As  to  the  supposed  variance,  see  Linn  v.  Buckingham,  1  Scam.  451; 
Greathouse  v.  Kipp.  3  do.  371.  These  cases  are  conclusive  ou  the  sub- 
ject of  variance. 

This  court  can  render  such  a  judgment  as  the  court  below  should 
have  rendered. 

Opinion  of  the  court  by  Purple,  J*.  The  declaratiou  iu  this  case 
was  in  dssiimpsit  upon  a  promissory  note,  executed  by  appellant,  paya- 
ble to  James  Packiugham,  and  by  him  assigned  to  appellees.  '  The 
count  upon  the  note  contains  no  averment  that  appellant, 
by  the  name  of  "L.  Pickering,"  made  the  note.  The  damages  ["*82] 
claimed  are  $191.69.  Plea,  non-assumpsit.  The  cause  was 
submitted  to  the  court  for  trial.  The  court  found  the  issue  for  the 
appellees,  and  assessed  their  damages  at  $202.86. 

From  the  bill  of  exceptions,  it  appears  that  the  appellees  on  the 
trial  in  the  circuit  court,  offered  in  evidence  the  following  note: 

"$185.69.  For  value  received,  I  promise  to  pay  James  Packingham 
or  order,  the  sum  of  hundred  and  eighty-five  dollars  and  sixty-nine 
cents,  on  demand  with  interest. 

L.  Pickering." 
indorsed,  "James  Packingham." 

Appellant  objected  to  the  introduction  of  the  note.  The  court 
overruled  the  objection,  and  the  appellant  excepted. 

After  the  damages  had  been  assessed  by  the  court,  the  appellant 
moved  for  a  new  trial,  because  the  finding  of  the  court  was  against 
law  and  evidence,  which  motion  was  overruled,  and  appellant  excepted. 

The  errors  relied  on  are,  the  admission  of  the  note  in  evidence;  the 
overruling  the  motion  for  a  new  trial;  and  the  rendition  of  judgment 
upon  the  finding  of  the  court  against  the  appellant. 

One  point  made  on  the  argument  is,  that  there  is  a,  variance  between 
the  note  declared  on  and  the  one  offered  in  evidence  by  the  plaintiff. 
The  court  is  of  opinion  that  there  i^  no  substantial  variance.  We 
may  admit  that  strictly  and  techni  a  ly  the  defendant  "Loring  Pick- 
ering," and  "L.  Pickering,""  may  n  t  necessa/ily  be  the  same  person. 

*  Wilson,  C  J.,  did  not  sit  in  this  case. 

57 


83-84  PicKERiKG  V.  PuLSiFER  e^  al.  [Dec.  T. 

Oi)inion  of  the  Court. 

Yet,  on  the  other  hand,  they  may  be  the  same ;  and  if  it  shall  in  any 
manner  appear,  either  by  proof  or  by  implication  of  law,  that  "Loring 
Pickering"  did  make  the  note,  then  it  cannot  be  denied  that  the  al- 
legation and  the  evidence  correspond.  "Loring  Pickering"  is  sued. 
He  appears  and  pleads  non-assanipsit.  The  note  is  produced,  signed 
"L.  I'ickering,"  and  he  does  not,  under  our  statute,  verify  his  plea  by 
affidavit;  and  consequently,  as  we  think,  does  not  "deny  on  the  trial 

the  execution  of  the  note  by  himself. 
[*83]       Upon  this  precise  point,  we  have  been  able  to  find  but  little 
authority. 

In  Chitty  on  Bills,  560,  it  is  said  that  "when  a  promissory  note  was 
signed  for  Bowes,  Hodgsons,  Key  &  Co.,"  and  they  were  sued,  and 
one  of  them  was  declared  against  by  the  name  of  Thomas  Key, 
_whose  real  name  was  John  Key,  it  was  held  to  be  no  misnomer,  it 
being  proved  that  the  real  partner  had  been  sued  and  served  with  pro- 
cess, and  cites  1(5  East,  110. 

On  p.  626-7,  of  Chitty  on  Bills,  it  is  held,  that  it  will  not  be  neces- 
sary to  prove  that  the  defendants  v>"ere  of  the  christian  names  slated 
in  the  declaration. 

In  a  case  entitled  Hodenpijl  v.  Vingerhoed,  and  another,  tried  be- 
fore Abbott,  C.  J.,  3  July,  1818,  the  action  was  on  a  note  drawn  to 
the  plaintiff  and  subscribed  by  the  firm  of  "Vingerhoed  &  Christian." 
The  declaration  stated  several  christian  names  of  each  defendant.  A 
witness  swore  that  he  knew  the  firm  of  "Vingerhoed  &  Christian," 
and  that  there  were  two  persons  of  those  surnames  in  the  firm;  but 
that  he  did  not  know  their  christian  names;  and  that,  in  a  conversa- 
tion with  Vingerhoed,  he  admitted  that  the  note  was  subscribed  by 
him  in  the  name  of  the  firm.  This  was  held  sufficient  to  establish 
the  action  against  both  defendants.     Chitty  on  Bills,  626,  note. 

In  an  action  on  a  promissory  note  against  the  maker,  the  declara- 
tion alleged  that  the  note  was  made  by  "John  C,"  and  the  note 
offered  in  evidence  was  signed  "J.  C."  Held  that  this  was  not 
a  variance.  CniifJey  v.  Hopkins^  5  Stew.  &  Port.  58.  oited  in 
3  U.  S.  Dig.  148,  No.  274.  The  case  of  Vance  v.  Funk,  2  Scam.  261, 
affirms  the  same  doctrine. 

These  authorities  appear  to  be  in  point,  and  none  have  been  found 
or  referred  to,  which,  when  this  precise  question  has  been  raised,  are 
in  conflict  with  them. 

Although  the  decision  of  this  question  was  not  absolutely  neces- 
sary to  the  detei-mination  of  tins  case,  yet,  as  it  and  similar  ones  must 
frequently  arise  in  practice  upon  the  circuit,  it  was  considered  import- 
ant that  it  should  be  settled. 

The  judgment  in  this  case  however  must  be  reversed,  for  the 
reason  that  the  finding  and  judgment  of  the  court  exceeds 
[*84]  the  damages  claimed  in  the  declaratiou.  This  is  matter  of 
substance,  it  being  apparent  from  the  record  that  the  court 
could  not  legally  render  such  a  judgment.  Although  this  court  have 
not  held  that  they  have  not  the  power  to  allow  a  rcinlff/fifr  to  be  en- 
tered here,  yet  it  has  heretofore  declined  to  adopt  the  practice.  Che- 
nut  V.  LcJ'cL'ye,  3  Gilni.  643. 
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The  proper  judgment  cannot  be  entered  here,  unless  the  court  in- 
directly do  thut  which  it  has  refused  to  do  directly;  that  is,  unless  it 
should  enter  up  a  judgment  for  the  amount  claimed  in  the  declara- 
tion, which  would  virtually  amount  to  a  remiff/'tiir  by  the  appellees. 
From  the  evidence  presented  in  the  record  the  jiroper  judgment,  so  far 
as  the  amount  is  concerned,  was  entered  by  the  circuit  court.  Bat 
this  was  unwarranted  l)y  the  declaration.  Before  the  proper  judg- 
ment can  be  entered,  the  appellees  must  apply  to  the  circuit  court  for 
leave  to  amend  their  declaration;  or  if  the  cause  is  tried  there  with- 
out such  amendment,  and  the  damages  assessed  shall  exceed*  the  ad 
damuiim  in  the  declaration,  they  mast  remit  the  excess  in  that  court. 

The  judgment  of  the  circuit  court  is  reversed  at  the  costs  of  appel- 
lees, and  the  cause  remanded  to  that  court  for  further  proceedings.* 

Judgment  reversed. 

Samuel  Woodford  v.  Elijah  McClenahan,  Jun. 

^  Error  to  Slavic.  [*85] 

1.  Evidence — proof  of  handivriting.  In  an  action  of  assumpsit  upon  a  prom- 
issory note  given  for  a  clock,  written  evidence  of  a  warranty  was  offered,  signed 
by  one  claiming  to  be  the  agent  of  the  owners,  thus:  ''W.  H.  Haywood,  for  Bishop 
Higley  &  Co."  The  plaintiff  objected  to  the  evidence,  when  the  defendant  cabled 
a  witness,  who  testified  that  he  had  purchased  a  clock,  given  a  note  and  received 
a  similar  warranty  from  a  person  of  the  name  aforesaid;  that  he  never  saw  him 
write  his  name  but  once,  and  from  his  knowledge  of  the  handwriting,  thus  ac- 
quired, he  believed  it  to  be  his  handwriting;  and  that  he  stated  to  witness  at  the 
time  that  he  was  selling  clocks  for  that  firm.  The  instrument  was  then  read  to 
the  jury,  the  plaintiff  still  objecting:  Held,  that  the  evidence  was  proper  to  go 
to  the  jury. 

2.  Same.  Private  writings  may  be  proved,  first,  by  a  witness  who  has  seen 
letters  or  documents  purporting  to  be  in  the  handwriting  of  the  party,  and, 
afterwards,  has  personally  communicated  with  him  respecting  them,  or  has  acted 
upon  them,  the  party  having  known  and  acquiesced  in  such  acts;  and  second,  by 
one  who  has  seen  the  party  write,  although  he  has  seen  him  write  but  once. 

3.  Agency — act  to  bind  principal.  It  is  a  well  settled  principle  of  law,  that  an 
agent,  while  acting  within  the  legitimate  sphere  of  his  authority,  can  bind  his 
principal,  and  do  whatever  is  necessary  to  carry  out  and  perfect  the  business  of 
the  agency.  So,  where  one  sold,  as  the  agent  of  others,  a  clock,  received  a  note 
for  the  payment, — which  note  was  received  and  negotiated  by  them, — and  gave  a 
written  warranty,  it  was  held,  that,  nothing  appearing  to  the  contrary,  his  acts 
were  within  the  scope  of  his  authority. 

Assumpsit,  in  the  Stark  circuit  court,  originally  brought  by  the  ap- 
pellant against  the  appellee,  before  a  justice  of  the  peace,  where  the 
cause  was  tried  b}^  a  jury,  who  found  for  the  defendant.  The  plaintiff 
appealed  to  the  circuit  court,  and  at  the  October  term,  1845,  the  Hon. 
JoHH  D.  Catok  presiding,  the  cause  v/as  again  submitted  to  a  jury 
with  a  similar  result. 

The  evidence  is  fully  stated  in  the  opinion  of  the  conrt. 

The  cause  was  submitted  in  this  court  upon  the  written  arguments 
of  counsel. 

.J.  Manning,  for  the  plaintiff  in  error.  It  is  sufficiently  well  set- 
tled, that  a  witness,  having  seen  a  person  write  once,  may  be  called  to 

♦Justices  Thomas  and  Koeenek  concurred  in  the  reversal,  but  not,  in  all  re- 
spects, in  the  opinion  of' the  court. 
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give  his  opinion  as  to  the  handwriting  of  that  person;  but 
[*S6]     this  pre-supposes  that  he  knows  this  person  to  he  the  same 

person  whose  handwriting  is  to  be  proved;  that  is,  in  all  such 
cases,  there  is  a  question  of  identity.  This  ideutit_y,  itis  necessary  to 
prove.  1  Greenl.  Ev.  644,  sec.  575,  and  cases  there  cited.  Now,  in 
this  case,  there  was  no  evidence  of  this  identity.  The  witness  had 
seen  a  man,  who  called  himself  Haywood,  write  once.  And  there  is 
no  evidence  that  this  person,  who  called  himself  Haywood,  was  the 
person  whose  handwriting  it  was  proposed  to  prove. 

There  is  no  legal  evidence  as  to  the  name.  The  declarations  of 
Haywood,  admitting  he  was  an  agent  of  Bishop  Higley  &  Co.  at  an- 
other time  than  the  time  when  the  contract  was  made  with  McClena- 
han,  were  not  evidence  against  the  plaintiff.  So  the  proper  evidence 
is  this:  The  witness  saw  a  man  write  his  name  W.  H.  Haywood,  and 
thereupon,  it  is  attempted  to  charge  the  plaintiff  with  the  acts  and 
contracts  of  a  person  who  signs  his  name,  W.  H.  Haywood. 

This  evidence  is  insufficient  to  warrant  the  introduction  of  this 
writing  in-  evidence.  For  this  error  in  permitting  tliis  wa-iting  to  be 
read  to  the  jury  without  further  proof  of  the  agency  and  handwrit- 
ing of  Haywood,  the  case  should  be  reversed. 

C.  K.  Harvey,  for  the  defendant  in  error.  The  only  questions  in 
this  case  are.  1.  Is  there  sufficient  evidence  of.  the  handwriting  of 
the  agent  Haywood?     2.   Fs  there  evidence  of  Haywood's  agency? 

The  bill  of  exceptions  does  not  profess  to  contain  all  the  evidence, 
but  the  handwriting  was  proved  by  a  witness  (Wall)  who  had  seen 
Haywood  write.     This  is  sufficient.     1  Greenl.  Ev.  646,  sec.  577. 

This  is  evidence  of  Haywood's  agency.  It  was  proved  that  Hay- 
wood sold  to  Wall  a  clock,  as  the  agent  of  Bishop  Higley  &  Co..  and 
gave  a  warranty  like  the  one  given  to  the  defendant;  that  at  the  time 
he  (Haywood)  was  peddling  or  selling  clocks  for  Bishop  Higley  & 
Co.,  and  that  about  this  time  the  defendant  bought  the  clock  in  con- 
troversy. 
["*87]  A  power  to  sell  includes  a  power  to  warrant.  Story's 
Agency,  59;  Hunter  t\  Jameson,  6  Iredell,  252. 

The  possession  of  the  clock  was  sufficient  evidence  of  a  power  to 
sell,  even  if  there  had  been  no  direct  evidence  (Story's  Agency.  84, 
sec.  93),  even  where  the  agent  swore  he  had  no  such  power.  Andrew 
V.  Kneeland,  6  Cowen.  354;  2  Greenl.  Ev.  48. 

The  note  given  on  the  sale  of  the  clock  and  the  guaranty  given  at 
the  same  time,  constitute  one  contract.  Bishop  Higley  &  Co.  cannot 
repudiate  a  part  of  this  contract  and  affirm  the  residue.  They  can 
not  affirm  the  note  and  re^mdiate  the  guaranty.  Story  on  Agency, 
245,  sec.  250;  also,  page  252. 

Opinion  of  the  court  by  Denjting,  J.  This  was  a  suit  originally 
instituted  before  a  justice  of  the  peace  of  Stark  county  by  Samuel 
Woodford,  assignee  of  Bishop  Higley  &  Co.,  against  Elijah  McClena- 
han  on  a  sealed  instrument.  The  case  Avas  tried  by  a  jury  in  the 
justice's  court,  who  gave  a  verdict  for  the  defput^ant,  fi'om  which 
Woodford  .took  an  appeal  to  the  circuit  court  of  said  county. 
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At  the  October  term  of  the  Stark  circuit  court  1845,  the  case  wa^ 
again  submitted  to  a  jury,  and  they  returned  a  verdict  in  favor  of  the 
defendant,  upon  which  judgment  was  entered,  and  the  plaintiff  brings 
the  case  to  this  court  by  writ  of  error. 

The  bill  of  exceptions  herein  shows,  that  upon  the  trial  of  the 
cause,  the  plaintiff,  to  maintain  the  issue  on  his  part,  read  in  evidence 
to  the  jury  a  note,  as  follows: 

"8oO.  On  or  before  the  25th  day  of  December  1842,  T  proinise  to 
pay  Bishop  Higley  &  Co.  or  bear  thirty  dollars  without  defalcation  or 
discount  for  value  received  with — per  cent  interest,  witness  my  hand 
and  seal  this  4th  day  of  August  1841  Stark  County  Illinois. 

Elijan  McClenahan.     Seal." 
on  wliich  was  the  following  indorsement,  to  wit,  "We  assign  the 
within  note  to  Samuel  Woodford  for  value  reed  Nov.  20th  1842. 

Bishop  Higley  &  Co." 

There  was  a  further  indorsement  of  a  credit  of  six  dollars     [*S8] 
and  fifty  cents  on  the  note,  and  upon  this  evidence  the  plaint- 
iff rested  his  case. 

The  defendant  then  offered  to  read  in  evidence  to  the  jury  an  in- 
strument of  writing,  purporting  to  be  a  warranty,  signed  by  W.  H. 
Haywood  for  Bishop  Higley  &  Co.,  as  follows,  to  wit:  "This  certifies 
that  I  this  day  sold  a  clock  to  Elijah  McClenahan  which  I  insure  to 
run,  and  keep  good  for  twelve  months  with  proper  care,  in  default 
thereof  I  agree  to  make  it  by  repairing,  or  put  another  in  its  place 
witness  my  hand  and  seal  this  4th  day  of  August  1841  Stark  County 
Illinois.  W.  H.  Haywood  for 

Bishop  Higley  &  Co." 

To  the  reading  of  which,  as  evidence  to  the  jury,  the  plaintiff  ob- 
jected. The  defendant  then  proved  by  Dexter  Wall,  a  witness  sworn 
on  the  trial,  that  he  bought  a  clock  of  Bishop  Higley  &  Co.,  by  W. 
H.  Haywood,  or  a  man  who  Avent  by  that  name,  about  the  same  time 
that  the  defendant  bought  the  clock  in  controversy;  and  that  he 
(witness)  gave  a  note  like  the  one  sued  on,  and  that  Haywood  gave 
him  a  warranty  like  the  one  above  set  forth;  that  witness  saw  Hay- 
wood Avrite  the  warranty  he  received;  that  he  saw  him  write  but  that 
one  time;  that,  from  the  knowledge  of  the  handwriting  of  Haywood, 
he  thought  that  the  signature  thereto  was  the  hannwriting  of  Hay- 
wood; that  Ha^'wood  stated  to  witness  at  the  time  that  he  was  selling 
or  peddling  clocks  for  Bishop  Higley  &  Co.  The  plaintiff  again  ob- 
jected to  the  introduction  of  the  warranty  as  evidence  before  the  jury, 
but  the  court  overruled  the  objection,  and  the  instrument  was  read  to 
the  jury.  To  the  decision  of  the  court  in  overruling  of  the  objection, 
the  plaintiff  excepted. 

There  was  some  other  testimony  tending  to  show  that  the  clock 
did  not  keep  correct  time,  etc.  But  the  bill  of  exceptions  does  not 
profess  to  contain  all  the  evidence  in  the  case. 

There  are  several  errors  assigned,  but  we  deem  it  unnecessary  to 
notice  but  two  of  them,  as  they  embrace  all  the  others. 

It  is  contended,  frsf^  that  the  court  erred  in  permitting  the  instru- 
ment purporting  to  be  a  warranty,  to  be  read  as  evidence  to  the  jury 
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without  further  proof  of  the  handwriting  of  Haywood  who 
[*89]     executed  it.     Wall,  a  witness  called  by  the  defendant,  testified 

that  he  had  purchased  a  clock  from  W.  H.  Haywood,  as  the 
agent  of  Bishop  Higley  &  Co.,  and  gave  a  note  similar  to  the  one 
given  by  Mct'lenahan,  and  received  from  Haywood  a  warranty  of  the 
clock,  of  the  same  nature  of  the  one  received  by  McClenahan;  that 
he  saw  Haywood  write  the  last  named  warranty,  but  had  never  seen 
him  but  the  one  time,  and,  from  his  knowledge  of  Haywood's  hand- 
writing, he  thought  the  signature  to  the  warranty  proposed  to  be 
read  in  evidence,  was  the  handwriting  of  Haywood.  At  the  time 
Haywood  executed  and  delivered  the  warranty  to  the  witness;  he  could 
have  had  no  motive  to  disguise  his  handwriting;  he  was  acting  in  the 
ordinary  course  of  his  business. 

The  law  points  out  two  modes  of  proving  private  writings  in  order 
to  enable  parties  to  use  them  as  evidence.  First,  when  a  witness  has 
seen  lettters  or  documents  purporting  to  be  the  handwriting  of  the 
party,  and  having  afterwards  personally  communicated  with  him  re- 
specting them;  or  acted  upon  them  as  his,  the  party  having  known, 
and  acquiesced  in  such  acts,  it  is  sufficient  to  enable  the  witness  to 
give  evidence  in  relation  to  the  liandAvriting  of  the  party,  to  the  in- 
strument sought  to  be  used  as  evidence. 

The  other  mode  is  by  a  witness  who  has  seen  the  party  write,  and 
if  the  witness  has  seen  the  party  write  but  once,  he  is  competent  to 
prove  his  handwriting.  Mr.  Greenleaf ,  in  his  work  on  Evidence,  vol. 
1,  page  646,  sec.  577,  observes:  "There  are  two  modes  of  acquiring 
this  knowledge  of  the  handwriting  of  another,  either  of  which  is 
universally  admitted  to  be  sufficient,  to  enable  a  witness  to  testify  to 
its  genuineness.  The  first  is  from  having  seen  him  write.  It  is  held 
sufficient  for  this  purpose,  that  the  witness,  has  seen  him  write  but 
once,  and  then  only  his  name."  It  has  also  been  held  that  a  witness, 
who  had  seen  the  defendant  write  his  name  "Mr.  Sapio,"  was  com- 
petent to  prove  the  signature  to  a  bill  signed  "L.  B.  Sapio."  Lewis 
V.  Sapio,  1  Mood.  &  Malk.  39.  It  has  been  held  in  New  York,  that  a 
Avitness  who  had  seen  a  person  (S.  Wheeler)  put  the  initials  of  his 

name  to  a  paper  which  was  at  the  trial  in  witness*  possession, 
[*90]     Avas  competent  to  testify  as  to  the  signature  of  such   person 

made  in  the  same  way,  in  attesting  a  will.  5  Johns.  144:  3 
Wend,  102.  Many  other  cases  might  be  cited  in  support  of  the 
same  point. 

In  the  case  under  consideration,  it  was  proven  by  Wall,  that  he  had 
seen  Haywood  write,  and  he  was,  therefore,  a  competent  witness  to 
prove  the  handwriting  of  Haywood,  and  we  think  that  his  handwrit- 
ing to  the  warranty  giveji  to  McClenahan,  was  sufficiently  proven  by 
said  witness  to  authorize  it  to  be  read  to  the  jury. 

It  is  contended  by  the  plaintiff's  counsel  in  the  second  place,  that 
Haywood's  authority  to  bind  Bishop  Higley  &  Co.  is  not  sufficiently 
proven,  and  that,  therefore,  the  warranty  should  have  been  excluded 
from  the  jury.  It  is  a  principle  of  hiw,  well  settled,  that  an  agent 
while  acting  within  the  legitimate  sphere  of  his  agency,  can  bind  his 
principal,  and  may  do  everything  which  is  necessary  to  carry  out  and 
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perfect  the  business  of  the  agency.  It  is  tlien  necessary  to  inquire 
whether  or  not  Haywood  was  the  agent  of  Bishop  Higley  &  Co.  The 
evidence  shows  that  Haywood  sokl  clocks  in  the  name  of  Bishop  Hig- 
ley is:  Co.;  that  for  those  clocks  he  took  notes  payable  to  them,  and 
that  in  the  case  under  consideration,  they  ratitied  and  confirmed  the 
acts  of  Haywood  by  taking  possession  of  the  note  against  the  defend- 
ant, and  assigning  it  to  the  plaintiff,  which,  we  think,  is  suliicient 
evidence  of  his  agency.  Story  on  Agency,  252,  sec.  259.  Haywood 
was  allowed  by  Bishop  Higley  &  Co.  to  assume  the  right  of  disposing 
of  these  clocks  in  the  ordinary  course  of  trade,  and  in  their  names, 
and  strangers  could  only  look  to  the  acts  of  the  parties,  and  were  not 
bound  by  any  private  understanding  that  may  have  existed  between 
them  in  relation  to  the  extent  of  the  agent's  authoi'ity.  We  are  not 
advised  how  far  the  agent's  authority  extended  in  this  case,  but  we 
are  satisfied  that  Haywood  was  the  agent  of  Bishop  Higley  &  Co.  in 
the  vending  and  selling  of  clocks,  and  that,  as  such  agent,  he  had  the 
power  to  warrant  the  clocks  to  run  and  keep  good  unless  he  was  ex- 
pressly prohibited  from  so  doing  by  his  principal.  Mr.  Story 
upon  this  subject  remarks  (Story's  Agency  59,  sec.  59)  that,  [*91] 
"upon  the  same  ground,  an  agent,  who  is  employed  to  procure 
a  note  or  bill  to  be  discounted,  may,  unless  expressly  restricted,  in- 
dorse it  in  the  name  of  his  employer,  and  bind  him  by  that  indorse- 
ment; for  he  may  well  be  deemed  as  incidentally  clothed  with  this 
authority,  as  a  means  to  effectuate  the  discount.  So,  a  servant,  en- 
trusted to  sell  a  horse  is  clothed  implication  (unless  expresslj^ forbid- 
den) to  make  a  warranty  on  the  sale,  etc."  And  again,  at  page  91, 
he  remarks:  "upon  a  similar  ground  of  incidental  authority  by  oper- 
ation of  law,  an  authority  to  buy  or  sell  goods  includes  the  authority 
to  execute  the  proper  vouchers  therefor;  an  authority  "to  do  the  need- 
ful" in  respect  to  the  fulfillment  of  an  award  carries  the  incidental 
power  to  prepare  a  release,  if  recpiired  by  the  award;  an  autliority  to 
superintend  the  building  of  a  meeting-house,  to  procure  an  architect, 
and  to  borrow  money,  if  necessary,  includes  an  authority  to  make 
the  necessary  contracts  for  the  building  of  the  meeting-house;  an  au- 
thority to  sell  a  horse  incjudes  a  power  to  warrant  him;  a  power  to 
sell  goods  includes  a  power  to  warrant  them,  etc."  It*is,  then,  not 
shown  in  this  case  that  Haywood  was  prohibited  from  v^^arranting 
the  clock;  he  did  make  the  warranty  in  cjuestion;  and  Bishop  Higley 
&  Co.  have  ratified  the  act  by  accepting  the  note  given  for  the  clock 
warranted,  and  consequently  are  bound  by  it.  Hence,  there  was  suf- 
ficient evidence  of  Haywood's  authority  to  make  the  warranty,  and 
the  court  decided  properly  in  permitting  it  to  be  read  to  the  jury. 

We  are  unable  to  see  anything  in  the  errors  that  have  been  as- 
signed in  this  cause  which  would  require  its  reversal.  The  judgment 
of  the  court  below  is  therefore  affirmed  with  costs. 

Judgment  affirmed. 
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HosEA  B.  Throop  et  al.  v.  Reubeis"  R.  Sherwood. 

-  [*92]  Appeal  from  Lake. 

1.  Pleading — declaration  on  contract.  It  is  a  well  settled  principle,  that 
while  a  contract  continues  executory,  the  plaintiff  must  declare  specially;  but 
when  it  has  been  fully  performed  on  his  part,  and  nothing  remains  to  be  done 
under  it  but  the  payment  of  the  compensation  in  money  by  the  defendant,  which 
is  nothing  more  than  the  law  will  imply  against  him,  the  plaintiff  niay  declare 
specially  on  the  original  contract,  or  generally  in  indebitatus  assumpsit,  at  his 
election,  (a) 

2.  Same — account  stated.  In  an  action  upon  an  account  stated,  the  original 
form  or  evidence  of  the  debt  is  unimportant,  for  the  stating  of  the  account 
changes  the  character  of  the  cause  of  action,  and  is  in  the  nature  of  a  new  un- 
dertaking. The  action  is  founded,  not  upon  the  original  contract,  but  upon  the 
promise  to  pay  the  balance  ascertained. 

'  Assumpsit,  in  the  Lake  circuit  court,  brought  by  the  appellee 
against  the  appellants,  and  heard  before  the  Hon.  Jesse  B.  Thomas 
and  a  jury  at  the  August  special  term.  1847,  when  a  verdict  and  judg- 
ment were  rendered  in  favor  of  the  plaintiff  below  for  8255. 

The  case  was  submitted  in  this  court  upon  the  written  arguments 
of  counsel. 

The  facts  ^vill  appear  in  the  arguments  and  the  opinion  of  the  court. 

I.  N.  Ari^old,  for  the  appellants.  This  was  an  action  of  assumpsit 
for  work  and  labor,  etc.,  the  declaration  being  on  the  common  counts 
only,  a  special  count  having  been  demurred  to  and  demurrer  sustained. 
The  plea  was  non-assumpsit.  The  evidence  showed  that  Sherwood, 
the  plaintiif,  built  a  bridge  over  Fox  river.  The  work  was  done 
under  a  written  contract  executed  by  Thomas,  Macomber  and  Throop, 
three  of  the  defendants,  but  not  by  Brink,  one  of  the  defendants. 
The  contract  was  so  far  modified  by  parol  as  to  require  the  bridge  to 
be  longer,  and  to  add  more  ties,  but  in  other  respects  made  the  same. 
The  bridge  was  finished  in  November,  1846,  when,  on  giving 
[93*]  an  indemnifying  bond,  all  the  money  was  to  become  due,  ex- 
cept §200,  to  be  paid  in  November,'  1847.  There  was  a  clause 
in  the  wi-itten  contract  requiring  the  plaintiff  to  warrant  the  bridge, 
to  remain  a  good  bridge  three  years,  etc.  To  do  this,  the  plaintiff  was 
to  give  a  bowd,  etc.  The  defendants  were  all  elected  a  bridge  com- 
mittee, and  agreed  to  act  as  such.  Only  the  three  persons  above 
named  signed  the  contract,  under  which  the  work  was  done.  The 
action  is  not  on  the  contract,  but  for  work,  labor,  etc.     The  evidence 

Cases  Citing  Text.  recognized;  held  that  chancery  will  not 
(a)  Count  in  indebitatus  assumpsithj  take  jurisdiction  where  there  is  ade- 
corporation  for  installment  of  sub-  quate  remedy  at  law.  Thomas  r.Cald 
Bcription  to  its  stock  is  good.  Peake  well,  50  111.  138,  141.  Where  special 
i;.WabashR.  Co.  18111. 88. 89.  Beginning  contract  has  neither  been  abandoned 
suit  by  attachment  does  not  deprive  by  mutual  consent  nor  rescinded  by  de- 
•plaintiff  of  right,  which  he  would  other-  fondant,  plaintiff  can  not  recover  un- 
wise have,  to  recover  under  common  der  common  counts  for  his  partial 
counts  on  cause  of  action  stated  in  <af-  performance.  Phelps  v.  Hubbard,  59 
fidavit  for  attachment.  Tunnison  v.  111.  79,  81.'  Where  suit  is  for  recovery 
Field,  21  111.  108.  Rule  stated  in  head  of  damages  for  breach  of  contract, 
note  enforced.  Eggleston  v.  Buck.  24  count  must  be  special.  Brand  v.  Hen- 
Ill.  262,  264.    Rule,  stated  in  head  note,  derson,  107  111,  141,  147. 
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sho-\ved  that  Thomas  and  Macomlier,  t^vo  of  the  defendants,  accepted 
the  bridge,  but  that  Throop  and  Brink  did  not.  The  defendant  in- 
troduced the  written  contract  in  evidence  to  show  that  the  worl;  w^as 
done  under  it,  and  that  only  three  of  the  defendants  signed  it.  There 
was  a  judgment  against  all  of  the  defendants  for  §255.  A  motion 
for  a  new  trial  was  made  and  overruled,  and  exceptions  taken.  The 
appellants  assign  the  following  errors: 

The  motion  for  a  new  trial  ought  to  have  been  granted. 

First.  Because,  to  enable  the  plaintiff  to  recover  under  the  com- 
mon counts,  he  must  show  an  acceptance  of  the  work  by  all  the  con- 
tracting parties.  He  fails  to  do  this  as  to  Brink  and  Throop,  They 
never  accepted  the  bridge,  but  always  objected.  1  Chitty's  PI.  50:  3 
Gilm.  419;  Tolman  i\  Spaulding,  3  Scam.  14;  Wells  r.  Reynolds,  lb.  191. 

Second.  The  work  was  done  under  a  written  contract,  executed  by 
Throop,  Macomber  and  Thomas.  The  money  earned  became  their 
debt.  Brink  was  not  personally  interested,  and  therefore  he  can  only 
be  rendered  liable  by  an  undertaking  in  writing  under  the  statute  of 
frauds.  2  Sejwvn  N.  P.  58;  6  Pick.  509;  2  Term  R.  80;  Robertson 
V.  March,  3  Scam.  200. 

Third.  There  is  no  evidence  of  any  promise  or  personal  undertak- 
ing on  the  part  of  Brink,  nothing  to  show  any  personal  liability  on 
his  part.  Whatever  directions  Brink  gave,  was  as  a  committee  man. 
1  Chitty's  PL  44. 

Fourth.     The  work  being  done  under  a  written  contract,  which 
remained  in  full  force,  the  declaration  should  have  been  on  it,  and 
the  party  could  only  recover  under  it.     10  Mass.  287;  18 
Johns.   i69,  451;  2  Greenl.  Ev.  78,  79,  80,  sees.  103,  104;  2    r-*941 
Gilm.  92. 

B.  S.  Morris  &  J,  J.  Brown",  for  the  appellees.  The  appellants' 
attorney  has  stated  the  pleadings  correctly,  but  not  the  substance  of 
the  evidence;  therefore  it  is  necessary  to  re-state  it. 

He  says:  "The  evidence  shows  that  Sherwood  built  a  bridge  over 
Fox  River;"  and  we  say  it  further  shows  that  it  was  built  '-'for  Throop, 
Thomas,  Macomber  and  Brink  (all  the  appellants),  at  their  request," 
at  the  price  of  '"$790;"  and  when  built  "they  all  settled  with  him  for 
it,  and  struck  a  balance  in  his  favor  of  8257  due  then,  and  8200  more, 
payable  1st  November,  1847,  then  next. 

The  appellants  next  say:  "The  w^ork  was  done  under  a  written  con- 
tract executed  by  three  only,  and  not  by  Brink."  This  is  not  strictly 
true,  for  the  evidence  shows  all  four  of  them  were  appointed  a  com- 
mittee at  a  public  meeting  of  the  people,  to  carry  into  effect  the  object 
of  the  meeting,  they  were  all  present  and  accepted  of  their  appoint- 
ment, and  all  of  them  made  the  agreement  with  Sherwood  to  build 
"for  them"  the  bridge,  upon  the  terms  and  plan  named,  which  were 
afterwards  reduced  to  writing  and  was  signed  by  three  of  them  only, 
who  v.^ere  then  present.  Brink  not  being  present  then,  did  not  sign 
it,  but  his  name  vv'as  inserted  in  the  body  of  the  writing,  and  he  after- 
wards accepted  it  and  acted  with  the  others  under  it.  The  work  was 
commenced  under  it,  when  by  a  parol  agreement  of  all  (including 
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Brink)  the  parties,  the  plan  v/as  changed,  and  the  bridge  was  so  buiit 
and  finished  under  this  parol  change,  in  November,  1846,  when  a 
settlement  was  made  by  Sherwood  with  Brink  and  the  other  three. 
A  balance  was  struck  in  favor  of  Sherwood  of  S2o7,  then  due,  and 
1200  more  1st  November,  1847.  For  these  sums,  the  committee  (in- 
cluding Brink)  made  their  two  notes,  and  put  them  in  Throop's 
hands  to  be  delivered  to  Sherwood  vv^hen  he  should  sign,  and  get  his 
securities  to  sign  a  bond  payable  to  said  committee,  warraiit- 
[*95]  ing  the  bridge  to  stand  three  years,  etc.  Sherwood  signed  the 
bond,^  and  so  did  his  securities,  and  presented  it  to  Throop  and 
demanded  the  notes.  Throop  refused  to  let  him  have  them,  saying 
the  condition  of  the  bond  did  not  please  him.  Thomas  said  the  bond 
was  all  right;  he  took  it  and  said  Throop  should  accept  it;  the  other 
two  wrote.  Macomber  and  Brink  wrote  the  bond  and  were  satisfied 
with  it.  Throop  still  refusing,  Sherwood  sued  all.  Such  is  the 
attitude  in  which  these  appellants  appear  by  the  evidence,  by  the  con- 
duct of  the  defendant,  Throop.  The  only  objection  to  giving  up  the 
notes  and  paying  over  the  money,  was  the  simple  fact  that  the  con- 
dition of  Sherwood's  bond  did  not  please  him.  We  would  remark 
here  that  Sherwood  was  not  required  by  any  written  or  parol  agree- 
ment to  execute  any  bond  and  security.  He  did  this  merely  to  ol)lige 
them,  and  to  obviate  any  objection  made  to  an  amicable  settle- 
ment of  the  matter. 

Such  being  the  substance  of  the  evidence,  the  appellants  contend 
that  they  ought  to  have  a  new  trial;  because, 

t.  "To  enable  Sherwood  to  recover  on  the  common  counts  he  must 
show  an  acceptance  by  all  the  contracting  parties.""  "This,"  he  says, 
"is  not  done."  Acceptance  of  what?  The  bridge,  undoubtedly.  If 
a  contract  made  by  four  of  the  committee,  superintendiug  the  work 
to  completion  by  them,  settled  for  by  them  and  notes  made  for  it  by 
all  of  them  after  the  work  is  done,  and  admitted  by  three  of  them  to 
have  been  accepted  by  all  of  them,  and  part  payment  made  by  all  of 
them,  and  agreed  by  all  when  Sherwood''s  bond  was  given  to  them, 
the  notes  should  be  given  up  to  him,  is  not  conclusive  evidence  of  an 
acceptance  of  the  bridge,  wewou:d  like  gentlemen  to  give  us  a  sample 
of  what  is  required.  To  say  the  least,  the  above  facts  Vv^ere  sufficient 
for  the  jury  to  infer  acceptance.  There  is  no  doubt  we  must  show 
them  jointly  liable. 

But  it  is  not  necessary  to  prove  an  express  assent;  jury  may  infer 
from  his  knowledge  of  the  plaintitis'  accounts,  and  his  silent  acqnies- 
cence.     2  Greenl.  Ev.  sec.  108. 

So  if  he  adopt  the  contract.     Tb.  sec.  114. 
[*96]         So,  evidence  under  the  count  on  an  account  stated,  is  only 
necessary  to  show  a  demand  assented  to.     lb.  sec.  126. 

So,  if  the  agreement  be  performed,  and  there  be  an  actual  account- 
ing and  a  promise,  express  or  implied,  to  ])ay.  it  is  sufficient.  Need 
not  prove  items,  for  the  action  is  not  fonmled  on  these,  but  upon  the 
defendant's  consent  to  the  balance  struck.  2  Greenl.  Ev.  sec.  127; 
22  Wend.  576;  7  Cranch,  299;  6  Wend.  649. 
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The  second,  third,  fourth  and  fifth  reasons  assigned  for  reversing 
this  judgment,  are  not  well  taken. 

1.  Because  the  work  was  not  done  under  and  in  pursuance  of  the 
writing  signed  by  the  three  appellants; 

2.  And  if  it  was  so  done,  and  Brink  recognized  or  adopted  the 
joint  contract  of  the  committee,  and  that  his  name  was  inserted  in 
the  bod}'-  of  the  writing  as  one  of  the  committee  l)y  his  assent,  and 
that  he  treated  the  contract  as  binding  upon  him,  then  he  is  jointly 
liable  with  the  others  for  the  work  done  under  it; 

3.  Or,  if  it  is  true  the  written  stipulations  were  changed  by  agree- 
ment with  Brink  and  the  other  three,  and  the  work  was  done  under 
this  new  agreement,  then  they  are  all  four  jointly  liable; 

4.  Or,  if  the  jury  believed  (as  they  did)  that  all  four  of  them 
employed  Sherwood  to  build  the  bridge,  and  on  settlement  with  tiiem 
a  balance  was  struck  against  all  of  them  by  their  consent,  then  they 
are  all  jointly  liable.  See  2  Greenl.  Ev.  sees.  127.  J 26;  10  Johns.  3*3; 
6  Wend.  649;  14  Johns.  330;  3  Monroe,  405;  4  do.  i:36;  13  Wend. 
276;  5  Gill  &  Johns.  239;  14  Wend.  476;  9  Pick.  298. 

Indebitatus  assioiqjs/t  will  lie  (on  a  special  agreement)  on  the  per- 
formance of  the  contract.     1  Wheat.  Selw.  73,  and  notes. 

It  lies  where  a  special  contract  has  been  performed.  7  Peters,  541; 
11  AVeud.  474;  3  Monroe,  405. 

The  original  form  or  evidence  of  debt  is  of  no  importance  under 
the  count  on  an  account  stated;  for  the  stating  of  the  accoimt  alters 
the  nature  of  the  debt,  and  is  in  the  nature  of  a  new  promise  or  un- 
dertaking.    2  Greenl.  Ev.  sees.  127,  104,  126. 

A  committee  appointed  at  a  meeting  to  cnrry  into  effect  the     [*97] 
object  of  that  meeting,  are  responsible  to  the  workmen  for 
the  labor  performed  by  them.     6  Wend.  649. 

Opinion  of  the  court  by  Treat,  J,  This  action  was  commenced 
in  the  McHenry  circuit  court  by  Sherwood,  the  appellee,  against 
Thomas;  Macomber,  Tliroop  and  Brink,  the  appellants. 

The  declaration  was  in  assuuqjsit  for  work  and  labor  done,  and 
upon  an  account  stated.  Plea,  non-assumpsit,  verdict  for  the  appel- 
lee, $256.  The  court  overruled  an  application  for  a  new  trial,  and 
rendered  judgment  on  the  verdict. 

The  refusal  of  the  circuit  court  to  grant  a  new  trial  is  assigned  for 
error.  The  testimony  is  somewhat  voluminous,  but,  in  the  opinion  of 
this  court,  establishes  this  state  of  facts:  At  a  meeting  of  citizens  of 
McHenry  county,  the  ap]iellants  were  appointed  a  committee  to  con- 
tract for  aud  superintend  the  construction  of  a  bridge  across  Fox 
river,  and  they  agreed  to  act  as  such.  They  employed  Sherwood  to 
erect  the  bridge  for  $'90,  of  which  amount  $590  was  to  be  paid  by 
November,  1846,  and  the  balance  in  one  year  thereafter,  and  Sher- 
wood v/as  to  finish  the  bridge  by  November,  1846,  and  warrant  it  to 
stand  for  three  years.  The  agreement  was  reduced  to  writing,  and 
signed  by  Sherwood  and  all  of  the  appellants  but  Brink.  His  name 
was  inserted  in  the  contract  as  one  of  the  contracting  parties,  but  he 
was  not  present  at  its  execution,  and  never  signed  it.     He,  however, 
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acted  with  the  other  appellants  in  making  the  original  agi-eement,  and 
in  superintending  the  work  np  to  its  completion.  The  bridge  was 
commenced  under  the  written  contract,  but,  by  the  parol  agreement 
of  the  parties,  the  plan  was  changed  in  several  particulars.  On  the 
completion  of  the  bridge  in  November,  18-46,  a  settlement  took 
place  between  the  parties,  and  there  was  found  to  be  then  due  Sher- 
wood $256,  and  to  become  due  in  one  year  thereafter  §200,  for  which 
amounts  notes  were  signed  by  the  appellants,  and  placed  in  the  hands 

of  Throop,  to  be  delivered  to  Sherwood  when  he  should  exe- 
[*983    cute  a  bond  warranting  the  bridge  to  stand  for  three  years. 

The  bond  was  then  drawn  and  the  sureties  agreed  ou.  This 
bond,  signed  by  Sherwood  and  the  sureties,  was  tendered  to  Throop 
and  the  notes  demanded :  but  he  refused  to  accept  the  bond  and  deliver 
the  notes,  on  the  ground  that  the  bond  did  not  contain  the  propei 
condition. 

It  is  insisted  that  the  appellee  should  have  declared  on  the  written 
contract,  and  that  he  cannot  recover  on  the  general  counts.  It  is  a  well 
settled  principle,  that  while  a  contract  continues  executory,  the  plaint- 
iff must  declare  specially,  but  when  it  has  been  fully  performed  on  his 
part,  and  nothing  remains  to  be  done  under  it  but  the  payment  of  the 
compensation  in  money,  by  the  defendant,  which  is  nothing  more 
than  the  law  will  imply  against  him,  the  plaintiff  may  declare  spe- 
cially on  the  original  contract,  or  gewerolXj  in  indehitatus  assumpsit,  at 
his  election.  Bank  of  Columhia  v.  Paftersou's  adinrs,  7  Cranch,  199; 
Canal  Company  v.  Knapp,  9  Peters,  541;  2  Greenl.  Ev,  104.  In  this 
case,  the  appellee  had  fully  completed  the  contract  to  the  satisfaction 
of  the  appellants.  The  only  thing  remaining  to  be  done,  was  the 
payment  by  them  of  the  stipulated  price,  and  that  was  to  be  paid  in 
money.  The  appellee  was  therefore  at  liberty  to  declare  specially  on 
the  contract,  or  generally,  using  the  common  counts. 

It  is  contended  that  Brink  is  not  liable  jointly  with  the  other  ap- 
pellants. This  would  be  the  case  if  the  action  had  been  brought  on 
the  special  contract,  and  perhaps  the  appellee  could  not  make  him 
liable  on  the  common  count,  for  work  and  labor  done.  But  the  a})pel- 
lee  was  clearly  entitled  to  recover  against  all  of  the  appellants,  upon 
an  account  stated,  without  reference  to  the  question,  who  were  re- 
sponsible under  the  original  contract.  In  an  action  upon  an  account 
stated,  the  original  form  or  evidence  of  the  debt  is  unimportant, 
for  the  stating  of  the  account  changes  the  character  of  the  cause 
of  action,  and  is  in  the  nature  of  a  new  undertaking.  The  action  is' 
founded,  not  upon  the  original  contract,  but  upon  the  promise  to 

pay  the  balance  ascertained.  2  Greenl.  Ev.  sec.  127; 
[*99]    Holmes  v.  D'Camp,  1  Johns.  34;  Foster  v.  AUanson,  2  Term 

Rep.  479.  It  satisfactorily  appears  from  the  evidence  that 
all  of  the  appellants  accepted  the  bridge,  and  undertook  to  pay  the 
balance  ascertained  to  be  due,  to  the  ap]iellee.  It  may  be  said  that 
the  undertaking  was  a  conditional  one,  but  the  condition  was  in  good 
faith  complied  with  by  the  appellee,  and  the  appellants  had  no  right 
to  repudiate  their  promise. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 
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Akchxbald  Hood  v.  William  Moore  et  al. 

Appeal  from  Washington. 

1.  ExEcuTioN^c}-ef7 i'f or  in,  controls  if.  A  sheriff  purchased  of  a  defendant  in  an 
execution  which  he  held  iu  his  hands  for  collection,  certain  property,  and  under- 
took to  satisfy  the  judgment  out  of  his  own  funds:  Held,  that  this  arrangement 
did  not  discharge  the  judgment,  it  not  having  been  made  by  the  direction  or 
consent  of  the  plaintiff  in  such  execution. 

2.  Sheriff — can  not  barter  away  judgment  creditor\s  rights.  A  sheriff  is  the 
agent  of  the  law  in  the  performance  of  his  oflSciai  duties,  and  not  of  the  parties 
interested.  He  must  follow  the  direction  of  his  precept,  that  being  his  only 
authority.  Any  private  arrangement  between  him  and  a  debtor,  without  the 
sanction  of  the  creditor,  is  illegal  and  not  binding  on  the  latter;  and  where  a 
debtor  enters  into  such  an  arrangement  with  a  sheriff,  and  has  parted  with  his 
property,  his  only  remedy  is  against  the  sheriff  to  recover  the  value  of  the  prop- 
erty so  received  by  him.  (a) 

Bill  in"  Chancery  for  an  injunction,  etc.,  in  the  Washington  cir- 
cuit court,  filed  by  the  appellant  aj^ainst  William  Moore,  James 
Smith,  John  H.  McElhanan  and  John  N.  Vernor.  The  case  was 
heard  on  bill,  answers,  replications  and  depositions  at  the  May  term, 
1847,  before  the  Hon.  Gustavus  P.  Koerner,  when  the  bill  was  dis- 
missed and  the  injunction,  previously  g;raiited,  dissolved. 

It  was  alleged,  that  Moore  recovered  a  judgment  against  the  com- 
plainant in  the  circuit  court  aforesaid  in  184'-',  for  §545.52,  and  costs, 
upon  which  execution  was  issued  in  December  of  that  year,  and  levied 
in  the  month  of  March  1843,  upon  the  lands  of  the  com- 
plainant, to  'svit:  The  west  half  of  the  south  east  quarter,  [*100] 
and  the  west  half  of  the  north  east  quarter  of  section 
twenty-seven  (27),  and  the  east  half  of  the  south  west  quarter  of 
section  twenty-six  (26),  all  in  township  one  (1)  south,  and  range  four 
(4)  west.  During  the  month  next  ensuing,  a  second  execution  was 
issued  and  levied  upon  the  same  lands,  and  in  the  month  of  Januarv 
and  February  of  the  next  year,  a  third  execution  was  issued  and 
levied  thereon,  and  likewise  in  September  of  the  same  year,  a  fourth 
execution,  when  the  lands  were  sold  to  James  Smith  for  $200,  who 
credited  the  same  on  the  said  judgment  without  paying  anything  to 
the  sheriff  therefor. 

In  January,  1845,  a  fifth  execution  was  issued  and  subsequently 
levied  on  other  lands  of  the  complainant,  to  wit:  The  north  west 
quarter  of  the  south  west  quarter,  the  south  east  quarter  of  the  north 
west  quarter,  the  south  west  quarter  of  the  north  east  quarter,  and 
the  north  east  quarter  of  the  south  west  quarter,  all  in  section  twenty 
two  ('2),  in  toT\aiship  three  (3)  south,  and  range  three  (3)  west, 
which  were  also  sold  to  the  said  Smith  for 


Cases  Citing  Text.  15  HI.  138.     Execution  sale  to  deputy 

(a)  If  sheriff  receives  from  defendant  sheriff,  consideration  moving  from  him 

county    orders    as    collateral    security  being  surrender  of  claim  for  fees  due 

that    defendant    will,   when    required,  him,  is  irregular,  and   purchaser  from 

turn  out  other  property  levied  upon  by  him   with   notice  will    not   be  deemed 

sheriff,  latter  can  not  afterwards  levy  bona  file  purchaser.    Stoker  v.  Greenup, 

upon   such  collaterals    in  violation    of  18  IU.  27. 
his  agreement.     Kimball  v.  Couchman, 
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In  May,  of  the  same  year,  a  sixth  execution  was  issued,  and,  in 
August  following,  levied  upon  still  other  lands  of  the  complainant,  to 
wit:  The  north  east  quarter  of  the  south  west  quarter,  and  the  north 
west  quarter  of  the  south  west  quarter  of  section  thirty  (30),  and 
the  north  half  of  the  north  west  quarter  of  section  twenty-six  (26), 
the  west  half  of  the  north  east  quarter  of  section  twenty  (20),  and 
the  south  east  quarter  of  the  south  east  quarter  of  section  twenty- 
seven  (27).  in  township  three  (3)  south,  and  range  four  (4)  west. 

A  seventh  execution  was  afterwards  issued  and  placed  in  the  hands 
of  John  N,  Vernor,  the  sheriff  of  said  county,  and  this  execution  is 
sought  to  be  enjoined. 

The  bill  charged  that  Smith  had  acted  throughout  the  proceedings 
as  the  agent  of  Moore;  that  no  money  passed  on  either  of  said  sales 
to  said  sheriff;  that  on  the  11th  April,  1845,  Hood  paid  and  satisfied 
said  judgment,  while  the  sheriff  had  the  execution,  issued  January  23, 
iSlSj'^in  his  hands;  that  the  sheriff'  at  the  time  of  giving  the  receipt 
was  acting  under  the  directions  of  Smith,  agent  as  aforesaid, 
[*101]  and  was  by  him  authorized  and  empowered  to  receive  pay- 
ment, etc.,  and  that,  at  the  time  of  payment,  Hood  was 
ignorant  that  any  sale- of  his  property  had  taken  place;  that  since  the 
sale  Smith  had  caused  the  sheriff's  successor,  Vernor,  to  execute  a 
deed  to  him  for  the  lands  first  sold,  and  that  he  claims  and  intends  to 
demand  a  deed  for  the  lands  afterwards  sold.  The  bill  then  prayed 
for  an  injunction  against  the  execution  issued,  that  the  sales  might 
be  set  aside,  and  for  general  relief. 

Smith  answered  the  bill,  admitting  the  recovery  of  judgment  by 
Moore  and  the  issuing  of  executions  and  sales  as  alleged  in  plaintiff's 
bill,  but  denied  that  he  gave  any  order  to  the  sheriff  to  return  any  of 
the  executions;  alleged  that  Moore  resided  in  South  Carolina;  and 
that  he,  Smith,  has  been  Moore's  agent  throughout  the  proceedings 
in  the  case;  admits  that  no  money  passed  from  him  to  the  sheriff  on 
said  sales;  that  he  caused  the  last  execution  to  issue,  etc.,  and  says 
that  he  does  not  admit  or  believe  that  Hood  paid  the  judgment  as  al- 
leged by  him;  does  not  know  that  the  sheriff  executed  said  receipt,  or 
while  he  had  no  execution  in  his  hands;  denies  that  he  ever  gave  the 
sheriff  any  authority  to  give  said  receipt,  or  any  authority  in  reference 
to  said  claim;  insists  that  Hood  knew  of,  and  permitted  said  sales  of 
said  land;  admits  that  he  has  received  a  deed  for  the  land  sold  at  the 
first  sheriff's  sale,  and  intended  to  claim  a  deed  for  the  land  sold  at  the 
second  sale;  alleged  that  he  believed  there  was  some  sort  of  an  under- 
standing between  Hood  and  McElhanan,  that  McElhanan  should 
take  property  from  Hood  and  redeem  said  lands  or  settle  said  debt  for 
him,  but  denies  that  he.  Smith,  was  a  party  to  said  arrangement,  if 
any  such  tliere  was:  that  he.  Smith,  purchased  the  laud  in  good  faith 
and  accounted  to  Moore  for  the  amount  by  him  bid,  and  the  only 
amount  of  money  ever  paid  by  said  McElhanan  on  said  execution  was 
$26.34.  _ 

The  bill  was  taken  for  confessed  as  to  Moore  and  Vernor. 

McElhanan  answered  the  bill,  admitting  Avhatever  Smith 
[*102]     admitted,  and  denied  what  he   denied*  denied  further,  that 
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lie  received  the  amount  set  out  in  his  receipt  or  any  other 
amount;  but  states  that  in  the  year  1843,  he  ])Ought  hind  of  Hood, 
and  in  1844,  sokl  the  land  to  B.  D.  Hunter,  and  that  he,  McElhanan, 
gave  receipts  to  complainant  covering  the  whole  amount  of  the  judg- 
ment;  and  the  amount  of  the  receipts  was  to  he  in  part  payment  of 
the  said  lands,  and  the  deed  to  be  made  to  Hunter,  but  8mith  knew 
nothing  of  the  receipts  until  the  spring  of  1845,  when  Smith  gave 
him,  McElhanan,  notice  in  writing  of  his  intention  to  apply  to  the 
judge  of  said  circuit  court,  for  a  rule  against  him  to  show  cause,  etc., 
why  he  had  not  paid  over  the  money  collected,  etc.  After  said  notice 
he  went  to  co'upiainant,  took  b^ick  the  three  receipts,  and  gave  the 
one  receipt  in  question,  with  the  agreement  that  he  was  to  sell  the 
remaining  lands  levied  upon,  and  redeem  the  same  for  complainant. 

The  following  is  the  substance  of  the  depositions  ta'ken  in  the  case: 

Robert  T.  Harris,  for  the  complainant,  testified  that  he  was  deputy 
sheriff  for  McElhanan,  from  September,  1844,  to  September,  1845; 
that,  McElhanan  told  him,  Avitness,  after  his  return  from  the  south, 
that  Smith  had  agreed  to  wait  with  him,  until  he,  McElhanan,  had 
returned  from  the  south  with  horses,  and  also,  that  he  intended  to 
make  witness  acquainted  with  the  arrangement  before  he  started 
south,  so  that  witness  would  not  have  gone  on  with  the  execution 
against  Hood,  but  entirely  forgot  it;  that  Smith  told  witness  that  a 
man  had  been  at  his  mother's,  and  left  word,  that  he,  Smith  had  bet- 
ter attach  McElhanan's  horses  before  he  left  with  them;  tlip.t  Smith 
said  he  still  believed  McElhanan  would  settle  the  demand  when  he 
returned  home,  if  he  had  good  luck.  Harxis  also  proved  the  hand- 
writing of  McElhanan  to  a  letter  to  Mr.  Bond,  one  of  complainant's 
attorneys,  in  relation  to  this  case.  In  this  letter,  McEliianau  said: 
"I  understand  that  they  are  trying  to  make  it  out  all  fraud  between 
Hood  and  myself.  I  received  full  payment  from  Hood  as  my  rec^^ipt 
will  show.  I  sold  the  pay  I  received  from  Hood  for  horses. 
Smith  agreed  to  wait  till  I  returned  from  the  south,  and  it  [*103] 
was  to  be  applied  to  the  executions.  This  was  a  contract 
between  Smith  and  myself. 

John  H.  McElhanan." 

On  cross-examination  Harris  stated  that  when  he  went  Mdth  an 
execution  to  complainant,  he  asked  witness  if  McElhanan  had  not  in- 
formed him  of  the  arrangement  made  with  McElhanan,  and  then 
produced  McElhanan's  receipts,  as  many  as  three,  for  about  the 
amount  due;  that  the  receipts  were  of  diiierent  dates;  that  McElhanan 
told  witness  he  got  horses  from  complainant,  and  gave  those  receipts 
against  the  execution,  and  when  he  returned  from  the  south  he  would 
then  pay  off  those  executions.  On  re-examination  he  stated,  that 
complainant  told  him  in  the  conversation  before  referred  to,  that  he 
had  paid  off  the  judgment.  The  handwriting  of  McElhanan  was 
proved  by  another  witness. 

Gabriel  S.  Jones  testitied,  that  McElhanan  told  him  that  complain- 
ant had  paid  him  the  full  amount  of  the  said  execution,  and  he  had  given 
him  a  receipt;  that  he,  McElhanan,  had  seen  Smith,  and  Smith  was 
satisfied  and  agreed  to  wait  till  he,  McElhanan,  came  back  from  the 
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south  to  pay  the  money  over  to  him,  Smith.  He  also  proved  the 
handwriting  of  McElhanan  to  the  receipt  in  question,  mentioned 
in  the  bilL 

Robert  Walker  also  testified  to  the  handwriting  of  McElhanan  to  the 
receipt;  that  before  McElhanan  went  south,  he  said  that  Smith  had 
agreed  to  wait  upon  him  for  the  money  till  he  could  make  it  out  of 
horses;  that  at  various  times,  he  told  witness  that  complainant  had 
made  ]iayments  for  which  he  had  given  receipts  and  afterwards,  that 
he  had  paid  him  in  full,  and  that  he,  McElhanan,  had  taken  up  the 
small  receipts  and  given  a  receipt  in  full.  On  cross-examination,  he 
stated  that  McElhanan  went  south  in  the  fall  of  1844;  that  he  never 
heard  McElhanan  say  he  got  horses  of  complainant;  that  he  got 
horses  from  Hunter,  but  does  not  know  on  w4iat  account;  thinks  it 
was  just  before  McElhanan  went  south,  that  he  stated  the  judgment 
had  been  settled. 

T.H.  Calloway  testified,  that  McElhanan  told  him  that 
[*104]  complainant  had  paid  the  execution  in  horses  with  Smith's 
assent,  to  be  accounted  for  on  his  return  from  the  south; 
that  he  could  not  say  w^hether  it  was  Smith's  assent  to  the  receipt,  or 
his  assent  to  await  McElhanan's  return  from  the  south;  and  that  this 
occurred  before  McElhanan  went  south. 

The  following  is  the  sulistance  of  the  defendants'  depositions: 

James  Burns  testified,  that  he  had  heard  complainant  say  in  the 
•presence  of  S.  Goodner.  that  he  had  McElhanan's  receipt  in  full,  and 
had  paid  him  off  and  let  him  have  some  horses;  that  he  did  not  recol- 
lect with  what  he  said  he  had  paid  him  off,  only  the  horses;  said  that 
he  had  let  him  have  some  horses:  that  his  understanding  was,  that 
McElhanan  was  to  pay  off  Smith,  the  agent  of  Moore,  with  the  sale 
of  the  horses  in  complainant's  place;  that  the  horses  were  not  sold  on 
execution  at  public  sale,  and  did  not  know  what  became  of  them,  or 
whether  the  horses  were  levied  on  or  not.  On  cross-examini.tion  he 
stated,  that  he  understood  from  complainant  in  the  conversation,  that  he 
had  paid  off  the  execution  to  McElhanan  as  sheriff,  that  he  complained 
of  their  selling  his  land  after  he  had  paid  the  judgment. 

Salem  Goodner  stated  that  complainant  remarked  that  he  had  been 
treated  very  wrong  by  McElhanan;  that  he  had  paid  every  dollar  of 
that  execution  off;  that  he  had  let  him  have  horses  and  property;  that 
McElhanan  promised  to  redeem  the  lands  sold;  that  he  understood  the 
property  was  taken  by  private  arrangement,  and  McElhanan  was  to 
pay  off  the  execution;  that  he,  Goodner,  was  a  security  on  the  bond 
of  McElhanan  as  sheriff.  Exception  to  the  deposition  of  Goodner  on 
the  ground  of  interest  was  taken,  which  was  overruled. 

The  appellant  assigned  for  error: 

1.  The  court  erred  in  overruling  the  exception  to  the  dej^osition 
of  Salem  Goodner; 

2.  In  dissolving  the  injunction  and  di-^missing  the  bill; 

3.  In  not  setting  aside  the  sale  of  the  land  by  the  sheriff;  and 

4.     In  not  making  the  injunction  perpetual. 
[*105]         W.  H.  Underwood,  for  the  appellant.     1.     An  execution 
authorizes  the  officers  to  take  the  property  of  the  defen.lant 

72 


1847]  Hood  v.  Moore  et  ah  lOG 

Brief  of  Counsel — Opinion  of  the  Court. 

therein  to  satisfy  the  same.  The  word  levy  means  to  tuk^  under  a 
fi.  fa.  After  personal  property  is  taken,  the  judgment  is  discharged 
until  the  same  is  disposed  of  and  found  insufficient,  and  the  judgment 
creditor  cannot  proceed  against  other  property,  even  if  the  officer 
squanders  the-  propertv  levied  on.  Gregorv  r.  Stark,  3  Scam.  012; 
Hoyt  i\  Hudson,  12  Johns.  207;  Ladd  r.  Blunt,  4  Mass,  403.  When 
the  defendant  in  execution  has  turned  out  to  the  officer  his  personal 
property,  he  does  all  the  law  requires  of  him,  and  if  the  officer  con- 
verts or  disposes  of  the  same  contrary  to  law,  the  plaintiff  in  execu- 
tion has  his  remedy  against  the  officer.  Armstrong  v.  Garrow,  6 
Cowen,  467. 

The  cases  cited  by  the  attorney  for  appellee  are  where  the  officer 
took  promissory  notes,  or  effects  not  liable  to  execution,  and  therefore 
cannot  be  regarded  as  properly  turned  out  by  the  judgment  debtor, 
and  which  the  officer  had  no  right  to  take  on  execution. 

2.  The  answer  of  McElhanan,  that  he  took  land  in  discharge  of 
the  execution,  is  impeached  by  his  own  confessions,  by  his  receipt  and 
by  Goodner  and  Burns,  the  witnesses  of  Smith. 

3.  The  answer  of  Smith  does  not  pretend  to  deny  positively  the 
payment  of  the  judgment  to  the  sheriff,  nor  the  giving  of  the  receipt. 
This  only  threw  the  onus  on  complainant  of  proving  the  payment  of 
the  monev  by  the  one  witness.     Clark's  Ex'rs.   r.  VanRiemsdyck,  3 

,  Cowen,  326-6:  4  Bibb.  357:  6  Har.  &  Johns.  292;  3  Barb.  &  Har.  Dig. 
386,  sees.  22,  27,  43;  lb.  388,  sees.  5,  8.  The  receipt  established  this 
fact,  and  is  not  outweighed  by  the  loose  and  unsatisfactory  testimony 
of  Smith's  witnesses,  contradicted  as  it  is  by  the  fact  that  Smith  was 
about  proceeding  against  the  sheriff,  for  failing  to  pay  over  the  money 
collected,  and  by  his  remark  that  he  believed  the  sheriff  would  pay 
over  the  same  on  his  return  from  the  south. 

L.  Teijmbull,  for  the  defendants  in  error.  A  sheriff  has  [*106] 
no  right  to  receive  anything  except  money,  gold  and  silver 
coin,  in  payment  of  an  execution,  and  if  he  do  so,  and  return  the 
execution  satisfied,  the  plaintiff  is  not  bound  by  his  acts,  but  may  have 
the  satisfaction  set  aside  and  a  new  execution  awarded.  Nor  can  a 
sheriff  settle  an  execution,  so  as  to  bind  plaintiff  therein,  by  taking 
from  the  defendant  a  promissory  note,  and  agreeing  himself  to  pay 
plaintiff,  nor  by  having  a  credit  entered  upon  his  note  to  defendant. 
Bank  of  Orange  Co.r.  Wakeman,  1  Cowen,  46;  Mumford  v.  Armstrong, 
4  do.  553;  Armstrong  v.  Garrow,  6  do,  465;  Griffin  v.  Thompson,  2 
Howard's  (U.  S.)Pt.  244;  Callett  v.  Alexander,  4  Howard's  (Miss.)  R. 
404;  Planter's  Bank  v.  Scott,  5  do.  246. 

Opinion  of  the  court  by  Treat,  J.  The  principal  cpiestion  in  this 
case  is,  whether  the  amount  due  on  the  judgment  was  paid  to  the 
sheriff,  as  asserted  by  the  complainant  in  his  bill,  and  acknowledged 
by  the  sheriff  in  his  receipt.  The  charge  of  payment  is  denied  by 
both  Smith  and  the  sheriff  in  their  answers.  The  latter  alleges  that 
he  puichased  lands  of  the  complainant,  and  gave  the  receipt  against 
the  execution  in  part  payment.     It  is  apparent  from  the  whole  case 
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that  110  money  really  passed  to  the  sheriff;  but  that,  in  point  of  fact- 
the  sheriff  purchased  property  of  the  complainant,  and  in  considera^ 
tion  thereof,  undertook  to  satisfy  the  judgment  out  of  his  own  funds. 
It  is  not  shown  that  this  arrangement  was  made  by  the  direction  of 
Smith  or  with  his  consent.  Did  it  operate  as  a  legal  discharge  of  the 
judgment?  We  unhesitatingly  say  that' it  did  not.  A  creditor  has 
the  right  to  require  payment  of  his  judgment  in  the  lawful  money 
of  the  country.  The-  force  and  operation  of  an.  execution  is  to  make 
the  money  out  of  the  property  of  the  debtor.  The  writ  is  directed 
to  the  sheriff  as  the  agent  of  the  lav>^,  and  not  as  the  agent  of  the 
parties;  and  his  powers  and  duties  under  it  are  plain  and  specific.     He 

is  commanded  to  make  the  amount  of  the  judgment  in 
[*107]     money,  and  pay  it  over  to  the  plaintiff.     The  writ  is  his  only 

authority,  and  he  is  bound  to  execute  it  iii  the  due  coarse  of 
law.  If  the  money  is  not  voluntarily  paid,  he  must  proceed  and  malve 
it  by  the  seizure  and  sale  of  the  defendant's  property.  Any  private 
arrangement  made  between  the  officer  and  the  debtor,  without  the 
sanction  of  the  creditor,  is  ille-gal,  and  not  binding  on  the  latter. 

A  reference  to  a  few  authorities  will  show  that  such  is  the  law.     In 
the  case  of  Griffi)i  v.  Thompson^  2  Howard's  (U.  S. )  R.  244,  where  the 
marshal  indorsed  on  the  execution  that  he  had  received  payment  in 
bank   notes,    the  court  refused  a  motion  of  the  defendant  to  have 
satisfaction  entered  on  the  judgment,   and  also  refused  to  quash  a 
second  execution  issued  on  the  judgment.     In  the  case  of  the  Bank 
of  Orange  Count>/  v.  Wakeman^  1  Cowen,  46,  it  was  decided  that  the  ■ 
sheriff's  taking  a  negotiable  note  for  the  amount  of  im  execution,  in 
his  hands,  would  not  operate  as  a  payment  of  the  judgment,  even 
though  he  had  returned  the  execution  satisfied,  and  the  note  was 
afterwards  paid  by  the  defendant  to  a  third  person,  to  whom  it  had 
been  transferred.     In  Annstrong  v.  Garroia,  6  Cowen,  465,  where  the 
sheriff  took  a  promissory  note  in  satisfaction  of  a  ca.  sa.,  and  dis- 
charged the  defendant,  it  was  held  that  the  creditor  might  take  out  a 
new  execution,  or  sue  the  sheriff  for  an  escape.     In  Cothn'se  v.  Field, 
y  Johns.  263,  where  the  officer  was  indebted  to  the  defendaint.  and 
gave  him  a  receipt  in  full  of  the  execution,  agreeing  with  the  defend- 
ant to  pay  the  plaintiff,  the  court  decided  that  there  was  no  satisfac- 
tion of  the  judgment.     In  this  case,  the  creditor  was   at  full  liberty 
to  charge  the  sheriff  with  the  amount  due  on  the  judgment,  or  to  dis- 
regard the  receipt  which  had  been  given  and  procure  another  execution. 
It  is  insisted  that  the  sales  on  the  executions  should  be  set  aside,  on 
the  ground  that  several  tracts  of  land  were  sold  en  masse.     There  is 
no  evidence  in  the  record  that  such  was  the  fact.     It  is  not  even  so 
charged  in  the  bill.     The  defendants  were  not  called  on  to  answer  or 
explain  such  an  allegation.     The  })resumption  is,  if  we  may  presume 
anything  favorable  to  this  officer,  that  the  sheriff  performed 
[*10S]     his  duty  by  exposing  the  lands  for  sale  in  separate  parcels. 

Thei'e  is  no  occasion  to  determine  whether  the  witness, 
Goodlier,  was  incompetent  on  the  score  of  interest,  for  laying  his 
testimony  entirely  out  of  view,  the  complainant  would  not  be  entitled 
to  the  relief  sought. 
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This  Tuay  be  a  case  of  much  hardship  on  the  complaiuant,  but  he 
has  no  just  cause  to  comphiin  of  the  judgment  creditor,  to  whose 
agent  no  wrong  can  be  imputed.  His  remedy  is  against  the  sheriff 
to  recover  the  value  of  the  property  received  by  him. 

The  decree  of  the  cuxuit  court  is  affirmed  with  the  costs  of  this 
writ  of  error. 

Decree  affirmed. 

Michael  Co]S"]st:lly  et  al.  v.  Robert  Pteesox. 

AjJpeal  from  Jo  Daviess  Co.  Court. 

1.  Limitations — indorsement  of  credit  as  raising  bar. — An  indorsement  of  a 
partial  payment  on  a  note,  made  by  the  holder  without  the  privity  of  the  maker, 
is  not,  of  itself  and  uncorroborated,  sufficient  evidence  of  payment  to  repel  a 
defense  created  by  the  statute  of  limitations. 

2.  Pkomissoby  note — indorsemoit  of  credit. — An  indorsement  upon  a  prom- 
issory note  is  competent  evidence  of  payment  against  the  payee,  but  he  can  not 
introduce  such  evidence  for  the  purpose  of  sustaining  his  interest. 

Debt,  in  the  Jo  Daviess  county  court,  brought  by  the  appellee 
against  the  appellants,  and  heard  before  the  Hon.  Hugh  T.  Dickey 
and  a  jury,  at  the  April  special  term,  1847,  when  a  verdict  was  ren- 
dered for  the  plaintiff  below  for  $94.38  debt,  and  '§100.62  damages. 
The  defendants  entered  a  motion  for  a  new  trial  and  in  arrest  of  judg- 
ment, which  was  overruled  and  judgment  entered  upon  the  verdict. 

0.  C.  Pratt,  for  the  appellants.     The  evidence  was  not  sufficient 
to  warrant  a  verdict  against  the  defendants  below.     1  Cowen  &  Hill's 
Notes,   p.  154;    Roseboom    v.    Billmgton,   17   Johns.   182; 
Whitney  v.  Bigelow,  4  Pick.  110;  Carter  v.  Gregory,  8  do.     [*109] 
165,  169. 

C.  S.  Hempstead  &  E.  B.  Washburis"e,  for  the  appellee.  The  court 
below  properly  refused  to  grant  a  new  trial.  There  was  no  objection 
to  the  evidence  (which  was  the  note  sued  on  and  the  indorsement 
thereon)  going  to  the  jury.  It  was  too  late  to  object  after  the  ver- 
dict.    Harmon  r.  Thornton,  2  Scam.  355. 

The  indorsement  on  the  note  took  the  case  out  of  the  statute  of 
limitations.  An  indorsement  of  part  payment,  upon  a  promissory 
note,  every  thing  appearing  fair,  is  admissible  in  evidence  to  the  jury 
to  take  it  out  of  the  statute,  and  will  control,  unless  the  defendant 
impeach  in  some  way.  2  Cowen  &  Hill's  notes,  156;  2  McCord,  418; 
Greenleaf's  Ev.  sec.  121. 

Opinion  of  the  court  by  Treat,  J.*  This  was  an  action  of  debt 
commenced  in  Mav,  1846,  by  Rol^ert  Pierson  against  Michael  and 
James  Connelly.  The  declaration  was  on  a  promissory  note,  bearing 
date  the  2d  of  June,  1829,  and  payable  in  six  months.  Plea,  that  the 
cause  of  action  did  not  accrue  within  sixteen  years  next  before  the  com- 
mencement of  the  suit.  Replication,  that  the  cause  of  action  did  ac- 
crue within  the  sixteen  years.  On  the  trial  before  a  jury,  the  plaint- 
iff  read  in  evidence  a  note  like  the  one  described  in  the  declaration, 

*  Wilson,  C.  J.,  and  Denning,  J.  did  not  sit  in  this  case. 
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on  the  back  of  which  was  an  indorsement  acknowledging  the  receipt 
of  ten  dollars,  on  the  17th  of  June,  1833,  as  a  payment  on  the  note. 
This  was  all  of  the  evidence.  The  jury  returned  a  verdict  for  the 
plaintiff  for  the  amount  of  the  note  and  interest.  The  court  overruled 
an  application  for  a  new  trial,  and  rendered  judgment  on  the  verdict. 
The  Connellys  prosecute  an  appeal. 

More  than  sixteen  years  having  intervened  between  the  maturity 
of  the  note  and  the  commencement  of  the  suit,  the  cause 
f*110]  of  action  was  appearantly  barred  by  the  statute  of  limi- 
tations. The  plaintiU  attempted  to  take  the  case  out  of  the 
operation  of  the  statute,  by  proof  that  the  makers  had  made  a  partial 
payment  on  the  note  within  the  sixteen  years.  The  only  question 
therefore  is,  did  the  indorsement,  of  itself,  afford  sufficient  evidence 
of  such  payment.  As  against  the  payee,  the  indorsement  would  un- 
questionably be  competent  evidence  of  payment,  on  the  principle  that 
the  admissions  of  a  party  may  be  used  against  him;  but  when  intro- 
duced by  him  for  the  purpose  of  sustaining  his  interest,  it  would  seem 
to  be  obnoxious  to  the  objection,  that  the  declaration  of  a  party  can 
not  be  admitted  in  his  own  favor.  There  is  no  difference  between  the 
declaration  of  the  payee  that  he  had  received  a  partial  ])ayment  on 
the  note,  and  his  written  acknowledgment  of  such  payment.  The  in- 
dorsement is  the  ex  parte  act  of  the  payee,  and  is  favorable  to  his  in- 
terest; for  if  sustained,  he  thereby  avo'ds  the  defense,  and  recovers 
demand,  which,  without  the  indorsement,  would  clearly  be  barred  by  the 
lapse  of  time.  The  evidence  therefore  proceeds  from  an  interest  d 
source.  A  rule,  that  the  mere  indorsement  should  authorize  the  pre- 
sumption that  the  payment  was  actually  made,  and  at  the  time  stated, 
would  be  inconvenient  in  its  operation,  and  mischievous  in  its  tend- 
dency.  It  would  furnish  the  strongest  inducements  to  the  payee  to 
fabricate  testimony  in  his  favor,  which  could  not  without  great  dif- 
ficulty, if  at  all,  be  explained  away  by  the  maimer.  The  payment  is 
an  affirmative  act,  much  more  easily  established  by  the  creditor  than 
disproved  by  the  debtor.  In  the  opinion  of  the  court,  an  indorsement 
of  a  partial  payment  on  a  note,  made  by  the  holder  without  the  privity 
of  the  maker,  is  not,  of  itself  and  uncorroborated,  sufficient  evidence 
of  payment  to  repel  the  defense  created  by  the  statute  of  limitations. 
It  Avas  thus  expressly  decided  in  the  cases  of  Roseboom  v.  BiUington. 
17  Johns.  182,  and  Whitney  v.  Bigeloiv,  4  Pick.  110. 

The  county  court  erred  in  not  granting  a  new  trial.  The  judgment 
is  reversed  with  costs,  and  the  cause  is  remanded. 

Judgment  reversed. 

James  Hollidat  v.  The  People  of  the  State  of   Illinois,  {a) 

[*111]  Error  to  St.  Cla'r. 

1.  Ckiminal  peaotioe — neiv  trial.     In  a  criminal  prosecution,  a  motion  fpr  a 
new  trial  on  the  ground  that  the  verdict  was  contrary  to  the  evidence,  is  addressed 

Casiis  Citing   Text.  execution  and  fee  bill  against  defend- 

^a)  For   later   writ  of  error   in   this       ant,  see  5  Gilm.  214. 
iJaso  prosecuted  from  motion  to  quash 
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to  the  discretion  of  the  circuit  court,  and  its  decision  thereon  can  not  be  reviewed 
b.y  tile  supreme  court,  (ft) 

2.  Criminal  law — one  good  count  sustains  verdict.  If  an  indictment  contains 
one  good  count,  the  verdict  of  the  jury  will  be  sustained,  (c) 

3.  Vekdict — curing  clerk's  omissiun.  On  a  change  of  venue  in  a  criminal  case, 
the  transcrijjt  sent  to  the  county  where  the  case  was  to  be  tried,  showed  the  tind- 
iag  of  the  indictment,  and  contained  a  copy  thereof,  as  also  all  the  i^roceedings. 
On  an  appeal  to  the  supreme  court,  the  record  sent  up,  stated  that  the  original 
indictment  was  received  with  the  transcript.  The  clerk  of  the  circuit  court 
omitted  to  append  a  certificate  to  the  transcri^^t,  that  the  paper  transmitted 
therewith  was  the  original  indictment:  Held,  that  this  omission  ought  not  to 
vitiate  the  proceedings,  (d) 

4.  Vebdict — received  in  absence  of  accused.  A  was  indicted  for  procuring  an 
abortion.  He  appeared,  and  was  put  upon  his  trial.  When  the  jury  returned 
into  court,  he  was  called,  but  failed  to  answer,  and  the  verdict  was  received  in  his 
absence.  It  found  him  guilty,  and  tixed  the  time  of  his  imprisonment  in  tlie 
penitentiary  at  one  month.  During  the  same  term,  he  appeared  and  entered  a 
motion  to  set  aside  the  verdict,  because  it  was  contrary  to  the  evidence,  and  be- 
cause it  was  received  in  his  absence:  Held,  that  the  offense  of  which  he  was  con- 
victed, was  a  misdemeanor  only,  and  that  it  was  not  erroneous  to  receive  the  ver- 
dict in  his  absence. 

5.  Same — misdemeanor.  According  to  the  principles  of  the  common  law,  in 
all  capital  cases,  the  verdict  must  be  received  in  open  court,  and  in  the  presence 
of  the  prisoner.  The  rule,  however,  did  not  apply  to  cases  of  inferior  misde- 
meanor, (c) 

I]srDiCTME]!irT,  in  the  Perry  circuit  court,  against  the  phiintiff  in 
error,  charging  him  with  having  administered  medicine  to  prociu'e  an 
abortion. 

The  venue  was  changed  to  St.  Clair  county,  where  a  trial  was  had 
at  the  May  term,  1846,  before  the  Hon.  Gustavus  P.  Koekner  and 
a  jury,  when  a  verdict  of  guilty  was  rendered  against  the  accused. 
The  jury  fixed  the  term  of  his  imprisonment  in  the  penitentiary  at 
one  month,  and  the  court,  in  addition,  imposed  a  fine  of  ^100. 

The  verdict  was  returned  into  court  by  the  jury,  in  the  absence  of 
the  prisoner 

L.  Trumbull,  for  the  plaintiff  in  error,  relied  upon  the    [*112] 
following  points  and  authorities :     1.     The  indictment  should 
have  been  quashed.     Archbold,  412.     The  third  and  fourth  counts  do 

(&)  Rule  stated  in  head  note  has  been  diet  of  guilty  under  indictment,  con- 
changed  by  statute.  R.  S.  1874,  Ckim-  taining  one  or  more  good  and  some  bad 
iNAL  Code,  ch.  38,  Div.  13,  §  17  [S.  &  counts,  is  good.  Townsend  v.  People, 
C's  Stats  p.  887;  Cothran"s  Stats.  (1885)  3  Scam.  326;  Lyons  v.  People.  G8  111. 
p.  532]  provides  that  exceptions  may  271;  Sahlinger  v.  People.  102  III.  211, 
be  taken  and  error  assigned  in  criminal  244;  Murphy  v.  People,  104  111.528,  534; 
cases  as  in  civil  cases.  R.  S.  1874,  Mayes  v.  People,  lOfi  IlL  30G;  Duffin 
Peaotioe.  ch.  110,  §  61  [S.  &  C"s  Stats.  v.  People,  107  111.  113.  119. 
p.  1826;  Cothran's  Stats.  (1885)  p.  1106]  (d)  For  statute  governing  action  of 
provides  that  refusal  of  trial  court  to  clerk  in  transmission  of  papers,  see 
grant  new  trial  may  be  excepted  to  and  R.  S.  1874,  Venue,  ch.  146,  §  27;  S.  <fc 
assigned  for  error.  The  next  section,  C's  Stats,  p.  2457;  Cothran's  Stats. 
i.e.%  62.  expressly  provides  that  refusal  (1885)  p.  1529. 

to   grant   new   trial   in   criminal   case  (e)  Held     arguendo    where    corporal 

may  be  assigned  for  error.  punishment,  e.  g.  imprisonment,  is  part 

((')  In  criminal  case  general  verdict  of  sentence  accused  should  be  present 

on  several  counts  is  good  if  all  counts  when  sentence  is  pronounced.     Perry 

relate   to    one   transaction.     Lyons   v.  v.  People,  14  111.  496. 
People,  68  111.  271,  276.     Geneiral  ver- 
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not  give  the  name  of  tlie  liquid.     The  fifth  count  does  not  state  that 
the  defendant  acted  wilfully  and  maliciously.     Crimijial  Code,  sec.  46. 

II.  The  verdict  was  improperly  received  in  the  absence  of  the  de- 
fendant. 1  Ch.  Crim.  Law,  686;  Nomaque  v.  The  People,  Bre.  109; 
The  People  v.  Perkins,  1  Wend.  91. 

.  III.  The  motion  for  a  new  trial  should  have  been  granted.  The 
only  witness  to  prove  the  administering  or  taking  of  any  licjuid  or 
substance  was  the  prosecutrix,  and  she  swore  that  she  never  took  tlie 
substance  (admitting  it  to  have  been  noxious),  and  the  cinnamon 
drops  were  proved  to  be  harmless,  by  all  the  witnesses. 

IV,  The  motion  in  arrest  of  judgment  should  have  been  sus- 
tained: 

1.  Because  the  record  does  not  show  that  the  original  indictment 
was  ever  transmitted  from  Perry  to  St.  Clair  county.  No  reference 
being  made  to  it  in  the  record  transmitted  from  Perry  and  the  state- 
ment of  the  clerk  in  St.  Clair  county,  that  the  original  indictment 
was  filed  in  his  ofiice,  is  no  evidence  of  the  fact,  as  he  had  no  ofiicial 
means  f'f  knowing  the  original  indictment,  the  clerk  of  Perry  county 
not  having  put  any  mark  upon  it.     Wight  r.  Kirkpatrick.  4  Scam.  339. 

2.  Because  if  there  is  one  defective  count  in  the  indictment,  a  gen- 
eral verdict  in  a  case  where  the  jury  aifix  the  penalty  can  not  be  sus- 
tained, otherwise,  where  the  court  affixes  the  punishment,  and  can 
apply  the  evidence  to  the  proper  count,  and  apportion  the  punishment 
accordingly.  1  Ch.  Crim.  Law,  249;  1  Salk.  384;  2  Strange,  845;  19 
Eng.  Com.  Law  R.  423. 

In  this  case,  it  is  only  the  second  count,  if  any,  that  is  good,  and 
there  was  no  evidence  that  the  substance  charged  in  that  count  was 
ever  taken. 

D.  B.  Campbell,  attorney  general^  for  the  people. 

[*113]  Opinion  of  the  court  by  Tseat,  J.  At  the  September  term, 
1844,  of  the  Perry  cu-cuit  court,  an  indictment,  containing  five 
counts,  was  presented  against  James  Kolliday  for  administering  poison 
to  procure  abortion.  He  appeared  at  the  next  term  and  made  a  motion 
to  quash  the  indictment,  which  was  sustained  as  to  the  first" count; 
and  overruled  as  to  the  other  counts.  He  then  pleaded  not  guilty  and 
obtained  a  continuance.  At  the  succeeding  term,  on  his  application, 
the  venue  was  changed  to  the  county  of  St,  Clair.  In  the  circuit 
court  of  the  latter  county,  at  the  May  term,  1840,  he  appeared  and 
was  put  on  his  trial.  When  the  jury  returned  into  court,  he  was 
called  but  failed  to  answer,  and  the  verdict  was  received  in  his  ab- 
sence. It  found  him  guilty,  and  fixed  the  period  of  his  imprisonment 
in  the  penitentiary  at  one  month.  During  the  same  term,  he  appeared 
and  entered  a  motion  to  set  aside  the  verdict,  because  it  was  contrary 
to  the  evidence,  and  because  it  was  received  in  his  absence.  The 
court  overruled  this  motion,  and  a  motion  in  arrest  of  judgment,  and 
pronounced  sentence  on  the  prisoner  pursuant  to  the  verdict.  He 
pro>^ecutps  a  writ  of  error. 

Tlie  application  for  a  new  trial,  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence,  was  addressed,  to  the  sound  discretion  of 
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the  circuit  court,  and  its  decision  thereon  can  not  be  reviewed  by  this 
court.  Baxter  v.  The  People,  3  Gilni.  8(38;  Fate  v.  The  People,  ih.  644. 

The  motion  in  arrest  of  judgment  was  properl}'-  refused.  It  is  con- 
ceded that  the  indictment  contains  one  good  count,  and  that,  on  the 
authority  of  the  case  of  Toicnseml  v.  The  People,  3  Scam.  32!3,  is 
sufficient  to  uphold  the  verdict. 

The  transcript  sent  from  the  Perry  circuit  court  showed  the  finding 
of  the  indictment,  and  contained  a  copy  thereof,  and  of  all  the  pro- 
ceedings had  in  the  cause.  The  record  from  the  St.  Clair  cirucit  court 
states,  that  thije  original  indictment  was  received  with  the  transcript. 
Tlie  mere  omssion  of  the  clerk  of  the  former  court  to  append  a  certifi- 
cate to  the  tran.'iJcript,  that  the  paper  transmitted  therev/itli  was 
the  original  indictment,  ought  not  to  vitiate  the  proceedings  [*114] 
especially  as  this  objection  was  not  made  in  the  circuit  court 
Granger  v.  Warrington,  3  Gilm.  299. 

Was  the  verdict  properly  received  in  the  absence  of  the  prisoner  ? 
According  to  the  principles  of  the  common  law,  in  all  capital  cases, 
the  verdict  must  be  received  in  open  court,  and  in  the  presence  of  the 
prisoner.  2  Hawkins'  P.  C,  ch.  47,  sec.  2;  3  Thomas'  Coke,  392; 
The  People  v.  Perkins,  1  Wend.  91.  Mr.  Chitty  says,  "the  verdict, 
whatever  may  be  its  effect,  m.ust,  in  all  cases  of  felony  and  treason  be 
delivered  in  the  presence  of  the  defendant,  in  op^n  court,  and  can  not 
be  either  privily  given,  or  promulgated  while  he  is  absent.  And  in 
all  cases  wdiere  the  jury  are  commanded  'to  look  on  him,'  as  ill  lar- 
ceny, and  all  accusations  subjecting  him  to  any  species  of  mutilation, 
or  loss  of  limb,  the  same  rule  applies,  without  exception.  In  all  trials 
for  inferior  misdemeanors,  however,  a  privy  verdict  may  be  given, 
and  there  is  no  occasion  for  the  presence  of  the  defendant."  1 
Chitty's  Crim.  Law,  636.  We  recognize  the  validity  and  propriety 
of  the  rule  in  capital  cases,  without  determining  whether  it  extends 
to  cases  of  felony.  It  is  manifest  that  the  present  case  does  not  come 
within  the  rule,  as  laid  down  by  Chitty,  but  is  clearly  vfitliin  the  ex- 
ception stated  by  him.  The  offence  charged  in  the  indictment  is  a 
misdemeanor  only.  It  was  but  a  misdemeanor  at  the  common  law. 
A  recent  British  statute  has  declared  it  to  be  a  felony.  Archbold's 
Crim.  PL  413. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 

William  C.  Boilvin"  et  al  v.  Albert  G.  Edwards  et  al. 

Error  to  Peoria.  r*115l 

1.  JuEiSDiCTioN — in  foreign  county.  An  action  of  assumpsit  was  commenced 
in  Jo  Daviess  county,  and  process  directed  to  the  sheriff  thereof,  which  was  re- 
turned non  est  inventus.  A  second  summons  was  issued  to  Peoria  county,  and 
there  served  on  the  defendants.  The  declaration  contained  no  averment  respect- 
ing the  residence  of  the  parties,  or  the  place  where  the  cause  of  action  arose,  or 
was  made  payable.  One  of  the  defendants  appeared  and  pleaded  the  general 
issue,  but,  at  a  subsequent  term,  obtained  leave  to  withdraw  his  plea.  A  default 
was  then  entered  against  both  defendants:  Held,  that  the  court  had  no  jurisdic- 
tion of  the  case,  the  declaration  containing  no  averment  that  the  cause  of  action 
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arose  in  Jo  Daviess  county,  and  that  the  plaintiffs  resided  there  at  the  commence- 
ment of  the  suit,  or  that  the  contract  on  which  the  action  was  founded,  was  spe- 
cifically made  payable  there,  (a) 

Assumpsit,  in  tlie  Jo  Daviess  circuit  court,  brought  by  tlie  defend- 
ants in  error  'against  the  plaiatiil's  in  error.  Judgment  by  default 
was  rendered  against  the  defendants  below,  at  the  June  term  1846,  the 
Hon.  Thomas  C.  Browne  presiding,  for  the  sum  of  81630.74. 

The  proceedings  in  the  cause,  and  other  material  facts,  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

The  case  was  submitted  upon  the  written  arguments  of  counsel, 
from  which  their  points  and  authorities  have  been  extracted. 

H.  0.  Merrimaist,  for  the  plaintiffs  in  error.  It  is  contended,  and 
the  law  is  well  settled,  that  without  the  proper  averments  to  give  the 
court  jurisdiction  over  all  parlies  against  whom  the  suit  is  brought, 
the  judgment  is  void,  and  "will  be  reversed  on  error. 

The  court  had  no  power  to  order  the  writ  to  be  sent  to  Peoria 
county,  and  the  same  having  been  served  there,  neither  of  the  defend- 
ants below  were  c(?mpelled  to  pay  any  attention  to  the  proceedings, 

the  whole  being  void. 
[*116]         It  is  contended  that  the  plea  is  an  appearance.     But  the 
plea  tiled  by  V/.  C.  Boilvin  can  not  give  jurisdiction  over  the 
defendant,  N.  Boilvin. 

It  is  also  contended  that  the  assertion  of  the  clerk,  ''  that  the  par- 
ties by  their  attorneys  appeared,"  etc.,  was  an  appearance.  This 
court  has  decided  that  such  an  appearance  is  understood  to  be  an  ap- 
pearance only  of  those  who  have  previously  appeared.  6  Pick.  232; 
2  Glim.  47.  _ 

Again,  it  is  iiot  contended  that  the  court  had  any  jurisdiction  over 
N.  Boilvin;  but  the  judgment  being  against  both,  and  a  unit,  it  must 
be  reversed.     Smith  v.  Byrd,  2  Gilm.  412. 

The  court  l)elow  allowed  the  plea  and  appearance  to  be  withdrawn. 
From  that  time  it  was  the  same  as  if  no  appearance  had  been  entered; 
and  upon  the  evidence  offered,  the  court  below  ought — as  it  did,  the 
plea  not  having  been  authorized — to  put  the  party  in  the  same  situa- 
tion as  if  no  appearance  had  been.  made.  This  rests  in  the  discretion 
of  the  court,  and  no  objection  seems  to  have  been  made  by  the  de- 
fendants in  error,  and  it  can  not  be  objected  to  here. 

The  plaintiffs  in  error  then  moved  the  court  to  dismiss  the  whole 
proceeding,  but  the  court  overruled  the  motion. 

Again,  the  judgment  is  not  rendered  by  nil  fl/'rit.  as  is  the  case 
when  the  defendants  are  in  court,  but  by  default,  being  solemnly 
called,  etc. 

Cases  Citing  Text.  he  insists  upon  it  in  apt  time.  Kenney 
(a)  Overruled;  where  circuit  court  i'.  Greer,  13  111.  432,  442.  Statute  con- 
sends  its  summons  to  foreign  county,  trolling  sending  process  to  foreign 
it  is  not  essential  to  jurisdiction  of  county  has  been  changed  since  Boilvin 
court  that  declaration  state  facts  v.  Edwards  was  decided.  See  R.  S. 
authorizing  issue  of  such  process;  i-ight  1874,  Practice,  eh.  110.  §  2,  ct  srq;  S.  & 
to  be  sued  in  particular  county  is  C's  Stats,  p.  1773;  Cothran's  Stats, 
privilege,  which  defendant  waives  unless  (1885)  p.  1090. 
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It  can  not  be  said,  whatever  force  may  be  given  to  tlie  appearance 
of  Wm.  C.  Buiivin,  it  would  be  considered  a  voluntary  appearance, 
and  made  after  the  service  of  the  writ  on  N.  Boilvin;  it  was  not  in 
the  power  of  the  former  to  give  the  court  jurisdiction  over  N.  Boil- 
vin, and  he  was  "not. found"  in  Jo  Daviess  county. 

E.  B.'Washburxe,  for  the  defendants  in  error.     The  circuit  court 
■  of  Jo  Daviess  county  had  jurisdiction  of  the  subj&ct  matter. 

The  defendants  were  served  with  process  in  reoria  county  by  the 
sheriif  of  said  county,  August  4,  1842.  They,  therefore,  had  notice 
that  the  suit  was  pending  against  them. 

A  plea  was  filed,  October  28,  1842,  and  on  the  first  day  of 
November,  1842,  the  cause  was  continued  ''by  the  agree-     [*117] 
ment  of  the  parties  by  their  attorneys." 

Ou  the  ninth  day  of  June,  1846,  the  defendant,  W.  C.  Boilvin, 
moved  the  court  to  withdraw  his  plea  and  appearance,  which  was 
granted,  and  the  plea  was  withdrawn.  The  appearance  was  not 
withdrawn. 

After  the  verdict,  the  defendants  moved  to  set  aside  the  default, 
and  dismiss  the  suit  upon  the  affidavit  of  W.  C.  Boilvin,  that  the 
attorney  who  appeared  in  the  case  was  not  authorized  to  do  so.  The 
affidavit  is  not  sufficient;  it  does  not  show  that  the  attorney  is  irre- 
sponsible and  unable  to  respond  to  the  defendants  iu  auy  damages 
they  might  recover  against  him  for  appearii^g  without  authority. 
Neither  does  it  show  that  the  judgment  is  unjust,  or  that  the 
defendants  have  any  defuse  to  the  action. 

The  appearance  of  an  attorney  without  authority,  is  good.  Bre.  258. 

After  a  defendant  has  appeared  and  pleaded  in  a  suit,  it  .is  too  late 
to  object  to  the  jurisdiction  of  the  court  over  his  person,  where  it  has 
jurisdiction  of  the  subject  matter  of  the  suit.     4  Scam.  569. 

The  jurisdiction  of  a  court  is  admitted  by  appearing  and  pleading 
in  chief.     4  Scam.  279.     This  is  a  case  in  point. 

Irregularity  of  process,  whether  the  process  be  void  or  voidable,  is 
cured  by  appearance  without  objection.     1  Scam.  250. 

After  appearance,it  i^  too  late  to  complain  of  irregularity.  3  Scam.  48. 

The  motion  was  to  set  aside  the  default  and  dismiss  the  suit.  A 
motion  to  set  aside  the  default  is  addressed  to  the  sound  discretion  of 
the  court,  and  can  not  be  assigned  for  error.     1  Scam.  143 

There  was  no  motion  interposed  in  arrest  of  judgment. 

Opinion  of  the  court  by  Treat,  J.  This  suit  was  commenced  in 
the  Jo  Daviess  circuit  court,  by  Edwards,  Rasin,  and  Cabanne  against 
W.  C.  &  N.  Boilvin.  The  declaration  was  in  indebitatus 
assumpsit,  without  any  averment  respecting  the  residence  [*118] 
of  the  parties,  or  the  place  where  the  cause  of  action  arose 
or  was  made  payable.  Process  was  directed  to  the  sheriff  of  Jo 
Daviess  county,  and  was  by  him  returned  not  found.  A  summons 
was  then  sent  to  Peoria  county,  and  was  there  served  on  both  of  the 
defendants.  W.  C.  Boilvin  filed  a  plea  of  non-assumpsit^  to  which 
the  plaintiffs  at  once  added  a  similiter.     Three   days  afterwards,  this 
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entry  was  made  in  the  record:  "By  agreement  of  the  parties  by  their 
attorneys,  it  is  ordered  by  the  court,  that  this  cause  be  continued  at 
the  costs  of  the  plaintiffs."  At  a  subsequent  term,  W.  C.  Boilvin 
obtained  leave  to  withdraw  his  plea.  The  default  of  l)oth  defend- 
ants was  then  entered,  and  a  jury  assessed  the  plaintiffs'  damages  at 
j  $1630.74,  for  which  amount  judgment  was  rendered. 

The  Boiivins  prosecute  a  writ  of  error  to  reverse  the  judgment. 
'  The  only  point  in  the  case  is  one  of  jurisdiction.  As  a  general 
rule,  under  our  statute,  original  process  can  not  issue  to  any  other 
county  than  the  one  in  which  the  suit  is  commenced.  The  present 
case  is  not  within  any  of  the  exceptions  of  the  rule,  as  laid  down  in 
the  case  of  Key  v.  Collins^  1  Scam.  403,  and  confirmed  by  repeated 
decisions  of  this  court.  This  is  not  a  case  where  the  suit  is  brought 
in  the  county  in  which  one  of  several  defendants  resides,  so  as  to 
authorize  the  sending  of  process  to  a  foreign  county,  to  bring  in  the 
other  defendants.  Here,  the  process  was  directed  to  a  foreign  county, 
against  all  of  the  defendants.  To  justify  the  issuing  of  such  process 
to  Peoria  county,  the  plaintiffs  should  have  averred  in  their  declara- 
tion, either,  that  the  cause  of  action  arose  in  the  county  of  Jo  Daviess, 
and  that  they  resided  there  at  the  commencement  of  the  suit,  or  that 
the  contract  on  which  the  action  was  founded,  was,  by  its  terms, 
specifically  made  payable  in  the  latter  county. 

In  the  absence  of  both  of  these  allegations,  there  is  nothing  to 
sustain  the  jurisdiction,  unless  the  "defendants  voluntarily  sub- 
mitted their  persons  to  the  .jurisdiction  of  the  court.  That 
[*119]  unquestionably  was  done  by  W.  C.  Boilvin.  He  pleaded 
to  the  merits  of  the  action,  and  thus  conferred  jurisdiction 
as  far  as  he  was  concerned.  It  is  insisted,  that  the  entry  on  the  record 
shows  that  his  co-defendant  entered  his  appearance  and  thereb}^  in- 
vested the  court  with  complete  jurisdiction  over  the  case.  This  posi- 
tion is  untenable.  The  order  does  not  show  a  personal  appearance  of 
the  parties,  but  an  agreement  of  the  attorneys  on  record  to  continue 
the  case.  The  attorney  for  the  defense  professed  to  appear  for-  one 
defendant  only.  If  he  had  been  retained  by  the  other  defendant,  he 
would  in  all  probability  have  included  him  in  the  plea.  The  stipula- 
tion must  be  understood  as  made  on  behalf  of  the  parties  to  the  issue. 
If  N.  Boilvin  had  not  been  served  with  process,  it  would  hardly  be 
pretended  that  this  entry  of  the  clerk  would  afford  any  evidence  of 
his  appearance  to  the  action.  Why  should  it  be  evidence  of  an  ap- 
pearance in  this  case,  when,  without  an  actual  appearance  by  him,  the 
court  had  no  jurisdiction  over  his  person.  The  jurisdiction  of  the 
court  in  such  a  case  ought  clearly  to  appear  on  the  face  of  the  record, 
and  not  be  left  to  inference  or  conjecture. 

The  judgment  of  the  circuit  court  is  reversed  with  costs. 

Judgment  reversed. 
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Justus  Vaiein  et  al.  v.  Francis  H.  Edmonson. 

Error    to   Sangamon.  [*120] 

1.  Bankkuptct — as  plea  in  bar.  Against  the  prosecution  of  a  writ  of  error,  it 
was  pleaded  that  the  plaintiffs,  at  the  time  of  suing  out  their  writ,  were  bank- 
rupts, and  previous  to  that  time  had  been  so  declared,  under  and  by  virtue  of 
the  act  of  congress,  approved  August  19, 1841,  entitled  "an  act  to  establish  a  uni- 
form system  of  bankruptcy,"  etc.,  and  that  all  their  property,  etc.,  had  become 
vested  in  the  assignee  by  the  operation  of  law,  by  virtue  of  a  decree  of  the  United 
States'  district  court  in  and  for  the  state  of  Louisiana,  whereby  they  were  de- 
clared bankrupts  and  said  assignee  was  appointed,  etc.:  Held,  that  the  plea  was 
bad,  because  there  was  no  averment  therein  as  to  the  time  when  they  were  de- 
clared bankrupts,  so  that  the  court  could  determine  whether  the  cause  of  action, 
upon  which  the  writ  was  prosecuted,  accrued  before  or  after  the  decree  of  bank 
ruptcy:  Held,  further,  that  the  averments  as  to  the  place  where,  and  of  the  court 
which  rendered  the  decree,  were  not  sufficiently  explicit:  Held,  also,  that  it  was 
not  necessary  to  state  in  the  plea,  the  name  of  the  assignee,  (a) 

This  case  was  heard  in  this  court  upon  several  pleas  in  bar  of  the 
writ  of  error,  and  on  demurrer  to  the  same.  The  material  facts  are 
stated  in  the  opinion  of  the  court  sustaining  the  demurrer. 

S.  T.  Logan,  for  the  plaintiffs  in  error,  demurred  to  the  pleas  in 
bar,  and  assigned  the  following  as  special  causes  of  demurrer,  to  wit: 
To  the  first  plea.  1.  The  defendant  does  not  state  in  his  said  plea 
when  the  plaintiffs  in  error  were  declared  bankrupts; 

2.  The  said  plea  does  not  state  that  said  plaintiffs  in  error  were  de- 
clared bankrupts  at  any  time  subsequent  to  the  rendition  of  the  judg- 
ment in  the  court  below,  or  even  to  the  bringing  of  the  suit  in  the 
court  below. 

3.  The  said  plea  does  not  allege  that  the  rights  of  the  plaintiffs  in 
error  to  prosecute  this  writ  of  error  existed  at  the  time  that  plaintiffs 
were  declared   bankrupts,   and  vested  in   the    assignee  in 
bankruptcy  by  showing  any  facts  from  which  such  vesting     [*121] 
results; 

4.  It  is  not  alleged  that  any  assignee  of  the  effects  of  the  plaintiffs 
in  error  has  ever  been  appointed,  or  who  said  assignee  was,  or  whether 
he  accepted  the  office; 

5.  It  is  not  shown  when,  or  where  plaintiffs  were  declared  bank- 
rupts; and 

6.  The  act  of  any  court  declaring  plaintiffs  bankrupts  is  matter 
of  record,  yet  the  allegation  is  not  verified  by  the  record,  nor  is  any 
profert  of  the  record  made. 

To  the  third  and  fourth  pleas,  the  same  causes  apply.  Further, 
defendant  does  not  verify  his  pleas  of  release  by  the  record  of  the 
court  below,  or  make  any  profert  thereof. 

J.  C.  CoNKLiNG,for  the  defendant  in  error.  The  first  plea  is,  bank- 
ruptcy of  plaintiffs  in  error  before  suing  out  the  writ  of  error. 

Cases  Citing  Text.  (b)  In  action  on  note  against  maker, 

(a)  For   later    proceedings   in   what  his  discharge  as  bankrupt  after  making 

appears  to  be  same  case,  see  Vairin  r.  such  note  is  valid  defense.     Griswold  v. 

Edmondson,  5  Gilm.  270.           .  McMillan,  11  111.  590. 
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Tlie  party  in  interest  at  the  time  of  suing  out  tlie  writ  of  error, 
must  become  the  plaintiff  in  error.  2  Saunders,  46,  note  (6); 
Graham's  Pr.  938. 

If  plaintifl:  in  error  release  his  interest  in  the  subject  matter  of  the 
suit  before  bringing  his  writ  of  error,  he  can  not  maintain  his  action. 
2  Bac.  Abr.  Error,  L. 

He  only  can  bring  error  who  is  to  derive  advantage  from  the  re- 
versal of  the  judgment.     2  Bac.  Abr.  Error,  B. 

The  second,  third  and  fourth  pleas  state,  that  Vairin  &  Co.  have  no 
interest  in  the  suit  in  error,  but  it  is  brought  in  their  name  by  the 
garnishees  who  have  released  errors  by  appearing  in  the  court  below. 
R.  L.  492,  sec.  28. 

Garnishees  being  the  parties  in  interest  before  this  court,  can  not 
assign  error  in  the  proceedings  between  plaintiff  below  and  original 
debtor.  Wallace  v.  Blanchard,  3  New  Hamp.  398;  3  Scam.  21;  9 
Mass.  503;  2  Bac.  Abr.  title  Error,  B.  460. 

Proceedings  against  original  debtor  are  entirely  distinct  from  the 
proceedings  against  garnishees.  3  New  Hamp.  398 ;  '2  Bac.  Abr. 
Error,  M.  (1). 

[*122]  Opinion  of  the  court  by  Pen"KIN"G,  J.  The  record  in  this 
cause  shows  that  Francis  H.  Edmonson,  the  plaintiff  below, 
on  the  17th  day  of  March,  1842,  sued  out  from  the  Sangamon  circuit 
court,  a  writ  of  attachment  against  Justus  Vairin  and  James  T. 
Kelley,  defendants,  who  were  partners,  trading  and  doing  business 
under  the  name,  style  and  firm  of  Justus  Vairin  &  Co.,  New  Orleans, 
and  procured  a  summons  to  be  issued  in  the  same  cause  against 
Opdycke,  Tinsley  &  Co.  as  garnishees  of  the  said  Vairin  &  Co.;  that 
at  the  July  term  of  the  said  circuit  court.  1842,  judgment  was  ren- 
dered by  default  against  the  said  Vairin  &  Co.,  and  in  favor  of  the  said 
Francis  H.  Edmonson,  for  the  sum  of  two  thousand,  seven  hundred, 
and  ninety-nine  dollars,  and  thirty-one  cents;  that  at  the  same  term, 
Opdycke,  Tinsley  &  Co.,  as  such  garnisliees,  filed  their  answer  to  the 
interrogatories  propounded  to  them  by  the  plaintiff,  admitting  their 
indebtedness  to  Vairin  &  Co.  in  the  sum  of  one  thousand,  one  hun- 
dred, and  forty-seven  dollars,  and  seventy-four  cents,  for  which  judg- 
ment was  rendered  in  favor  of  the  said  plaintiff. 

The  defendants  below,  on  the  3d  day  of  February,  1846,  sued  out 
from  this  court  a  writ  of  error  to  remove  the  case  to  this  court  for 
the  purpose  of  correcting  alleged  error  in  the  record.  The  plaintiff 
below  interposes  four  pleas,  intended  as  pleas  in  bar  of  the  writ  of 
error,  to  which  pleas  there  was  a  general  demurrer  with  the  assign- 
ment of  special  causes.  The  second,  third,  and  fourth  pleas  are  sub- 
stantially the  same,  and  allege  that  Opdycke,  Tinsley  k  Co.,  are  the 
real  persons  who  prosecute  this  writ  of  error,  and  that,  by  appearing 
in  the  court  below  as  garnishees,  r.nd  acknowledging  their  indebted- 
ness to  Vairin  &  Co.,  have  thereby  released  all  errors  in  the  proceed- 
ings of  this  cause.  This  position  we  think  can  not  be  maintained. 
Their  answer  is  not  the  result  of  their  own  voluntary  act.  They  are 
required  by  the  provisions  of  our  statute  to  answer  all  such  interroga- 
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tories  as  may  be  propounded  to  tliem  by  the  plaintiff  below  touching 
their  indebtedness  to  the  defendants,  or  sniler  judgment  by  default; 
and,  in  so  answering,  they  waive  nothing.  But  in  another 
point  of  view  it  will  be  observed,  from  the  assignment  of  [*123] 
errors  herein,  that  they  are  not  complaining  of  errors  com- 
mitted to  their  prejudice.  It  is  Vairin  &  Co.  who  prosecute  this  writ 
of  error,  and  who  allege  that  errors  have  arisen  in  the  proceedings 
and  rendition  of  judgment  against  them,  which  they  wish  to  revise 
and  correct  in  this  court.  We  are,  therefore,  of  opinion  that  the 
second,  third,  and  fourth  pleas  are  no  bar  to  the  writ  of  error. 

The  first  plea,  after  giving  the  title  of  the  case,  is  as  follows,  viz.: 
"And  said  defendant  in  error  conies  and  defends,  etc.,  and  says,  that 
said  plaintiffs  in  error  ought  not  to  have  ormaintani  their  Avrit  against 
him,  because  he  says,  that,  at  the  time  of  bringing  their  writ  of  error, 
said  Justus  Vairin,  and  James  T.  Kelley,  who  compose  said  firm  of 
Justus  Vairin  &  Co.,  the  plaintiffs  in  error  were  bankrupts,  and 
previous  to  that  time,  to  wit:  February  3d,  1846,  when  writ  of  error 
was  brought,  had  been  declared  bankrupts,  under  and  by  virtue  of 
the  law  of  congress,  approved  August  19th,  1841,  entitled  ''an  act 
to  establish  a  uniform  system  of  bankruptcy  in  the  United  States;" 
and  that,  at  the  said  last  mentioned  date,  all  the  property  and  rights 
of  property,  and  pecuniary  interests  whatsoever,  and  causes  of  action 
of  said  plaintiffs  in  error,  had  become  vested  in  the  assignee  of  said 
bankrupt  by  operation  of  said  law,  and  by  virtue  of  the  decree  ^of  the 
United  States  district  court  in  and  for  the  state  of  Louisiana,  where- 
by said  plaintiffs  in  error  were  declared  bankrupts,  and  said  assignee 
was  appointed.  And  this  the  said  defendant  in  error  is  ready  to 
verify.  Wherefore  he  prays  that  the  said  plaintiffs  in  error  may  be 
bari'ed  of  their  writ  of  error." 

We  are  of  opinion,  that  this  plea  is  a  good  plea  in  bar  of  the  writ 
of  error,  if  properly  pi  aded,  though  detective  in  form.  It  will  be 
observed  on  an  examination,  that  it  nowhere  states  ivhoi  the  plaint- 
iffs in  error  were  declared  bankrupts.  The  plea  alleges  that  the 
wa-it  of  error  was  sued  out  from  this  court  on  the  3d  day  of  February, 
1846,  and  that,  previous  to  that  time,  the  plaintiffs  in  error  were 
dfclared  bankrupts,  but  how  long  previous,  we  are  left  en- 
tirely ignorant.  From  anything  that  appears  in  this  plea,  [*124] 
the  cause  of  action  upon  which  this  writ  of  error  is  prose- 
cuted, may  have  arisen  subsequent  to  the  time  vfhen  the  plaintiffs  in 
error  were  declared  bankrupts,  and  if  so,  they  certainly  would  have 
the  right  to  prosecute  this  writ  of  error;  and  hence  it  should  be 
slio^.vn,  that  the  debt  or  cause  of  action  herein  subsisted  at  the  time 
of  the  said  plaintiffs'  bankruptcy,  for  then  it  would  have  passed  to 
the  assignee,  and  the  phiintiff's  in  error  would  have  had  no  further 
interest  or  control  in  the  matter.  Again,  we  think  the  averment  in 
the  plea,  of  the  place  when,  and  of  the  court  by  whom  the  plaintiffs  are 
alleged  to  have  been  declared  bankrupts,  are  not  sufficiently  explicit. 
The  plea  should  have  been  verified  by  the  record,  as  the  question 
which  it  attempts  to  raise  must  be  determined  alone  by  the  record. 

It  is  alleged  as  a  ground  of  demurrer  to  this  plea,  that  it  does  not 
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set  forth  tlie  name  of  tlie  assignee  of  tlie  plaintiffs  in  error.  We  do 
not  tiiink  it  necessary  that  it  should.  By  a  reference  to  the  third 
section  of  the  law  of  congress  in  relation  to  bankruptcy,  approved 
August  19th,  1841,  it  will  be  found,  that  whenever  a  person  is  declared 
a  baukrupt  within  the  law,  all  property,  rights  of  property,  etc.,  are 
divested  from  him  by  the  mere  operation  of  said  law,  without  any 
other  assignment  or  conveyance  whatever;  and  when  once  so  divested, 
we  apprehend  that  the  bankrupt  can  exercise  no  further  control  in 
the  settlement  or  disposition  of  his  estate  in  any  manner  whatever. 
The  plea  is  bad,  though  the  court,  on  proper  application,  might  grant 
leave  to  amend  it.     The  demurrer  is  sustained  to  all  the  pleas. 

Demurrer  sustained. 

Oliver  C.  Vaklandi^stgham  v.  Evan"  Huston". 

[*125]  Error  to  White. 

1.  Limitations — absence  from  state.  If  a  party  be  out  of  the  state  so  that  pro- 
cess can  not  be  served  on  him,  the  statute  of  limitations  ceases  to  run  for  the  time 
being;  and  in  such  case,  it  is  not  necessary,  in  order  to  produce  this  result,  that 
the  party  should  remove  absolutely;  nor,  on  the  other  hand,  is  it  sufficient  in 
order  to  allow  the  statute  to  operate,  that  his  residence  should  be  within  the  state, 
while  temporarily  absent .  Every  absence  from  the  state,  whether  there  exists  in 
the  debtor  the  animus  revertendi  or  not,  prevents  the  service  of  process,  and  there- 
fore suspends  the  operation  of  the  statute,  (a) 

Assumpsit,  originally  brought  in  the  Gallatin  circuit  court  by  the 
defendant  in  error  against  the  plaintiff  in  error,  whence  the  venue 
was  changed  to  the  White  circuit  court.  The  cause  was  there  tried 
at  the  April  term  18-4:7,  before  the  Hon.  William  Wilson"  and  a 
jury,  when  a  verdict  was  rendered  for  the  plaintiff  belov>^  for  81270. 

-  The  state  of  the  pleadings  aud  instructions  asked  on  the  trial  in 
the  court  below  will  appear  in  the  opinion  of  the  conrt. 

J.  C.  CoNKLiNG,  and  H.  Eddy,  for  the  plaintiff  in  error.  The 
mere  temporary  absence  of  the  defendant  from  the  state  does  not 
come  within  the  meaning  of  the  statute  of  limitations.  Chenot  v. 
Lefevre,  3  Gilm.  639. 

This  court  will  reverse  judgments  of  the  circuit  court  for  refusing 
correct  instructions,  although  none  of  the  testimony  is  included  in 

Cases  Citing  Text.  runnin^j  of  statute?     Rule,  that  ability 

(a)  Statute  under  which  Vanlanding-  to  obtain  service  is  test  of  running  of 

ham   r.  Huston  was  decided  provided  statute  of  limitations,  relied  upon:  held 

that  running  of  statute  should  be  sus-  that  statute  barred  suit  against  foreign 

pended  against  person  during  his  ab-  corporation  whose  agents  in  this  State 

sence  from  State.     R.  S.  1874.  Limita-  might  have  been   served  with  process 

TiONS,  ch.  83,  §  18   [S.  &  C's  Stats,   p.  at  any  time  within  statute.     Pennsyl- . 

1550:  Cothran's  Stats.  (1885)  p.  944]  vania  Co.  r.  Sloan,  1  Bradw.  3(54,373. 
provides  that  if  after  cause  of  action  Court  may  give  instructions  in  writ- 

against    person    accrues    he    "departs  ing  of  its  own  motion  without  request 

from  and  resides  out  of  tJie  State"  s,tati\te  from  counseL      Brown  r.   People  ^josi 

shall  not  run  during   period  of  his  ab-  439,  441.     Instructions  should  state  law 

sence.     Qiiaire,  has   change   in    statute  correctly  and  be  based  on  evidence  in 

modified  rule  that  any  absence  which  case.  Newkirk  v.  Cone,  18  111.  449,  454. 
prevents  service  of  process  suspends 
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the  bill  of  exceptions.  Kitcliell  r.  Brattou,  1  Scam.  303.  Also,  for 
giving  erroneous  instructions.  Humphreys  v.  Collier,  1  Scam.  51; 
Peyton  v.  Bowell,  1  Blackf.  244. 

S.  T.  LoGAN",  for  the  defendant  in  error. 

Opinion  of  the  court  by  Koerner,  J.     This  suit  was  originally 
commenced  by  Huston,  the  defendant  in  error,  in  the  Gallatin  circuit 
court  to  the  June  term  1846,  but  was  taken  by  change  of 
venue  to  White  county,  where  it  was  tried  in  the  circuit     [*126J 
court  of  said  county,  at  the  April  term  1847. 

The  declaration  in  the  case  contained  the  common  counts  in 
assumpsit^  the  plaintiff  Huston  claiming  compensation  for  work  and 
labor  done,  services  performed,  etc.  To  this  declaration  Vanlanding- 
ham  pleaded  the  general  issue,  and  payment,  and  also  filed  a  plea  to 
the  effect  that  he  had  not  undertaken  and  promised  within  five  years, 
next  before  the  commencement  of  the  suit.  To  this  last  plea,  Huston 
replied,  that  defendant  had  undertaken  and  promised  within  five  years, 
etc.,  and  also  that  defendant  had  been  without  the  jurisdiction  of  the 
court  for  a  period  of  four  years  Avithin  five  years,  and  before  that 
time.  Upon  these  pleadings  it  would  seem  from  the  record,  issues 
were  formed  and  the  parties  went  to  trial.  The  jury  found  a  verdict 
in  favor  of  Huston,  the  plaintiff  below,  for  $1270.00  A  motion  for 
a  new  trial  was  made  for  the  reason,  amongst  others,  that  the  court 
gave  improper,  and  refused  to  give  proper  instructions.  The  motion 
was  overruled  and  judgment  was  rendered  upon  said  verdict. 

We  are  not  called  upon  by  anything  appearing  in  the  record,  to  decide 
upon  the  correctness  or  incorreetness  of  these  pleadings.  The  errors 
assigned  relate  to  the  instructions  only,  and  our  inquiry  is  therefore 
confined  to  them. 

'  The  following  instructions,  asked  by  the  defendant's  counsel,  were 
refused  by  the  court: 

1.'  That  if  the  jury  believe  the  cause  of  action  in  this  suit,  or  any 
item  of  the  account  sued  on,  accrued  and  became  chargeable  five  years 
1)efore  the  issuing  of  this  writ,  the  statute  of  limitation  will  run  and 
bar  the  action  or  the  item  of  longer  standing  than  five  years; 

2.  An  occasional  absence  in  another  state  on  business,  less  than  an 
absolute  removal  and  settlement  in  such  other  state,  will  not  take  the 
case  out  of  the  statute  of  limitations;  and 

3.  That  if  the  jury  believed  the  said  defendant's  residence  and 
that  of  his  family  was  in  this  state,  though  he  was  occasion- 
ally absent  for  a  year  or  two  attending  to  his  farm  or  busi-     j"*127j 
ness  in  Louisiana,  or  elsewhere,  would  not  take  the  case  out 

of  the  statute. 

It  is  at  all  times  a  difficult  matter  to  decide  upon  the  correctness  of 
the  decisions  of  the  circuit  court  in  regard  to  instructions,  when  no 
portion  of  the  evidence,  as  is  the  case  here,  is  preserved  in  the  bill  of 
exceptions.  Instructions  containing  legal  propositions  are  sometimes, 
and  properly,  too,  refused,  on  account  of  their  being  totally  inapplic- 
able to  the  evidence  in  the  case.  Sometimes  strong  reasons  do  appear 
by  an  examination  of  the  whole  testimony,  why  a  cause  should  not 
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be  reversed,  altliougli  a  court  have  misdirected  a  jury.  In  the  present 
case,  however,  we  do  not  deem  it  necessary  to  place  the  affirmance  of 
the  judgment  below  on  the  absence  of  the  testimony,  or  even  a  por- 
tion of  it,  in  the  bill  of  exceptions.  Cases  may  and  do  frequently 
arise  where  independent  of  the  testimony  in  the  case,  the  court  may 
be  able  to  decide  on  instructions  from  the  balance  of  the  record. 

The  first  instruction  certainly  contains  the  law  as  far  as  it  goes, 
but  the  court  decided  correctly  in  declining  to  give  it,  because  it  does 
not  go  far  enough.  It  must  be  recollected  that  in  this  case  several 
issues  had  been  formed.  The  statute  of  limitation  was  set  up  by  the 
defendant,  which  the  plaintiff  sought  to  avoid  in  two  ways;  first,  by 
showing  a  subsequent  promise,  and  secondly,  by  alleging  an  interrup- 
tion of  the  operation  of  the  statute  by  showing  that  the  defendant 
was  out  of  the  jurisdiction  of  the  court  for  a  part  of  the  time.  Now 
in  such  a  case,  the  party  asking  instructions  must  either  confine  them 
(if  they  are  of  partial  application  only),  in  terms  to  the  particular 
issue  to  which  they  are  intended  to  apply,  or  must  modify  them  in 
such  a  manner  as  will  make  the  jury  aware,  that  it  is  only  in  the 
event  that  other  issues  are  not  found  against  him,  they  can  base  their 
verdict,  if  supported  by  facts,  on  the  law,  as  asked  in  his  favor  by 
him.  The  court  may  of  i1:s  own  volition  add  a  proper  instruction 
calculated  to  modify  the  instruction,  so  as  to  secure  the  object  sought 
to  be  obtained,  without  endangering  the  rights  of  the  adverse  party; 
but  there  is  no  compulsion  for  it  to  do  so,  more  particularly  since ' 
the  passage  of  the  law  concerning  instructions.  Laws  of 
[*128]     1846-7.63. 

If,  in  the  present  case  there  had  been  proof  of  a  subse- 
quent promise,  or  of  an  interruption  of  the  operation  of  the  statute, 
the  jury  could  not  be  instructed  to  find  for  the  defendant  merely  upon 
the  ground,  that  the  cause  of  action  had  been  proved  to  have  origin- 
ally accrued  more  than  five  years  before  the  commencement  of  this 
action. 

The  second  and  third  instructions  were  also  correctly  refused,  as 
they  do  not  contain  the  law  as  this  court  understands  it.  Our  statute 
is  peculiar  in  its  terms. 

The  being  out  of  the  state,  so  that  process  can  not  be  served  upon 
the  party,  prevents  the  statute  from  running,  and  it  is  not  necessary 
that  there  should  be  an  absolute  removal,  as  assumed  in  the  second 
instruction;  nor  is  it  sufficient  in  order  to  allow  the  statute  to  operate, 
that  the  residence  of  the  defendant  should  be  here,  while  he  was 
absent  for  one  or  two  years  from  the  state,  as  assumed  in  the  third 
instruction.  Under  our  statute,  the  inabilitj'-  of  the  creditor  to  have 
personal  service  on  his  debtor  seems  to  be  made  the  sole  ground  for 
arresting  the  statute.  Every  absence  from  the  state,  no  matter 
whether  there  exists  in  the  debtor  the  animus  reverfendi  or  not,  pre- 
vents tiie  serving  of  process.  This  is  the  construction  of  the  statute 
as  laid  down  by  this  court  in  the  case  of  Chenot  v.  Lefevrc^  3  Gilm. 
638,'and  we  see  no  reason  why  we  should  not  adhere  to  it. 

The  following  instruction  the  court  gave  for  the  plaintiff:  "If  the 
jury  believe  from  the  evidence  that  the  defendant  has  been  absent  out 
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of  the  state  a  sufficient  length  of  time  to  take  the  case  out  of  the 
statute  of  limitation,  they  will  not  regard  the  plea  of  the  statute  of 
limitation,  but  find  for  the  plaintiff  such  accounts,  as  he  may  have 
proved  under  the  other  pleas." 

From  what  we  have  said  concerning  the  refusal  of  the  instruction, 
it  necessarily  follows,  that  Ave  deem  the  instruction  given  correct  in 
substance,  though  certainly  somewhat  exceptionable  m  phraseology. 
It  was  therefore  properly  given.    There  is  no  error  in  the  record. 

Judgment  below  affirmed,  th%plaintiff  in  error  to  pay  the  costs. 

Judgment  affirmed. 

Elisha  Riggs  v.  George  Savage. 

Error  to  Warren.  [*129J 

1.  Ejectment — Second  trial.  Under  the  30th  section  of  the  36th  chapter  of  the 
revised  statutes,  the  party  against  whom  a  verdict  is  rendered  may,  on  applica- 
tion to  the  court  and  payment  of  costs  and  damages  within  one  year  after  the 
rendition  of  the  first  judgment,  have  a  new  trial  as  a  matter  of  right,  without 
showing  cause.  The  court  may,  also,  within  one  year  after  the  rendition  of  a 
second  judgment,  on  application  of  the  party  and  on  being  satisfied  that  justice 
will  be  promoted,  award  another  trial.  The  second  application,  however,  is  ad- 
dressed to  the  discretion  of  the  court,  and  its  refusal  to  grant  it  can  not  be  assigned 
for  error,     (a) 

2.  Same — new  trial.  In  the  action  of  ejectment,  as  in  other  civil  cases,  the  party 
against  whom  a  verdict  is  rendered,  is  entitled  to  a  new  trial  if  sufficient  legal 
cause  exists,  such  as  a  misdirection  on  the  part  of  the  court,  or  a  finding  of  the 
jury  unsujjported  by  the  evidence.'  The  decisions  of  the  circuit  court  refusing 
new  trials  in  such  cases  may  be  reviewed  in  the  supreme  court.     (&) 

% 

Ejectmext,  in  the  Warren  circuit  court,  brought  by  the  plaintiff 
in  error  agaiust  the  defendant  in- error.  At  the  June  term,  1846,  the 
Hon.  Norman"  H.  Purple  presiding,  the  plaintiff  entered  a  motion  to 
vacate  a  judgment  previously  rendered  and  grant  a  new  trial,  founded 
on  the  opinion  of  this  court,  delivered  at  the  December  term,  1845, 
reported  in"^  Gilm.  400.  The  motion  was  overruled  by  the  court,  and 
the  case  was  again  brought  into  this  court  by  writ  of  error. 

W.  A.  MiNSHALL,  for  the  plaintiff  in  error,  cited  the  30th  section 
of  the  Ejectment  act,  and^the  case  of  Riggs  v.  Savage,  2  Gilm.  400. 

A.  Williams,  for  the  defendant  in  error. 

Opinion  of  the  court  by  Treat,  J.*  This  was  an  action  of  eject- 
ment commenced  by  Riggs  against  Savage.  A  trial  was  had  on  the 
8th  of  June,  1844,  which  resulted  in  a  verdict  and  judgment 
for  Savage.  On  the  8th  of  June,  1846,  Riggs  moved  the 
court  to  vacate  the  juf^gment  and  grant  a  new  trial,  under  ["*130] 
the  latter  clause  of  the  30th  section  of  the  36th  chapter  of 
the  revised  statutes.     The  motion  was  denied,  and  a  bill  of  exceptions 

(a)  For  statute  affecting  granting  of  699. 

new  trials  in  ejectment,  see  R.  S-  1874,  (6)  Rule,  stated  in  head  note,  is  en- 

E.TECTMENT,  ch.  45,  §§  35,  36;  S.  &  C's  acted  by  statute.     Id.  §  37. 
Stats,  p.  989;  Cothran's  Stats.  (1885)  p. 

*WiijSONj  C.  J.  and  Justices  Koeeneh  and  Denxing  did  not  sit  in  this  case. 
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taken,  embodying  the  evidence  on  which  the  application  was  founded. 
That  decision  is  assigned  for  error. 

The  section  before  referred  to  reads  as  follows:  "The  court  in 
which  such  judgment  shall  be  rendered,  at  any  time  within  one  year 
thereafter,  upon  the  application  of  the  party  against  whom  the  same 
was  rendered,  his  heirs  or  assigns,  and,  upon  the  payment  of  all  costs 
and  damages  recovered  thereby,  shall  vacate  such  judgment,  and  grant 
a  new  trial  in  such  cause;  and  the  court,  upon  subsequent  application 
made  within  one  year  after  the  rendering  of  the  second  judgment  in 
said  cause,  if  satisfied  that  justice  will  thereby  be  promoted,  aud  the 
rights  of  the  parties  more  satisfactorily  ascertained  and  established, 
may  vacate  the  judgment,  and  grant  another  new  trial;  but  no  more 
than  two  new  trials  shall  be  granted  under  this  section." 

By  the  former  part  of  this  section,  the  unsuccessful  party,  if  he 
makes  the  application  and  pays  the  costs  and  damages  within  one  year 
after  the  rendition  of  the  first  judgment,  is  entitled  to  another  trial 
as  a  matter  of  right  without  showing  cause.  In  the  action  of  eject- 
ment, as  in  other  civil  cases,  the  party  against  whom  a  verdict  is 
returned,  is  also  entitled  to  a  new  trial,  if  sufficient  legal  cause  exists, 
such  as  a  misdirection  on  the  part  of  the  court,  or  a  finding  of  the  jury 
unsupported  by  the  evidence.  The  decisions  of  the  circuit  court,  refus- 
ing new  trials  in  such  cases,  may  be  reviewed  in  this  court.  But  the 
application  allowed  by  the  latter  part  of  the  section  sta^nds  on  a  dif- 
ferent footing.  The  court  is  authorized,  within  one  year  from  the 
rendition  of  the  second  judgment,  to  vacate  such  judgment  and  award 
a  new  trial,  if  satisfied  that  justice  will  be  promoted,  and  the  rights 
of  the  parties  more  satisfactorily  ascertained  and  established.  This 
second  application  is  addressed  to  the  sound  discretion  of  the  court, 
and  its  decision  thereon  can  not  be  assigned  for  error.  It  is  not 
demandable  as  a  matter  of  course  on  the  payment  of  the 
[*131  costs  and  damages,  as  in  the  case  of  the  application  to  vacate 
the  first  judgment,  nor  as  a  matter  of  strict  legal  right,  as 
in  the  case  of  the  ordinary  motion  for  a  new  trial  founded  on  an 
erroneous  ruling  of  the  court,  or  an  unauthorized  finding  of  the  jury. 
In  this  view  of  the  case,  it  will  not  be  necessary  to  look  into  the  evi- 
dence presented  to  the  circuit  court. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Johnson"  Ginn  et  al.  v.  Charles  Rogers. 

Axipeal  from   Jo  Daviess    Co.  Court. 

1.  FoKciBLE  ENTET  AND  DETAINER — jurisdiction.  The  Jo  Daviess  county  court 
has  not  original  jurisdiction  in  cases  of  forcible  entry  and  detainer,  nor  has  the 
circuit  court,  their  jurisdiction  being  co-extensive.  They  can  only  obtain  it  by 
way  of  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  in  whom,  origin- 
ally, it  is  exclusively  vested,  (a) 

Cases  Citing   Text.  and  equity.     S.   &   C's   Stats,   p.   131; 

(a)  Constitution  of  1870,  art.  6,  §  12,  Cothran's    Stats.    (1885)   p.    17.      Rule 

provides  that  circuit  courts  shall  have  stated  in  head  i;ote  followed.     McKoy 

original  jurisdiction  of  all  cases  inlaw  r.  Allen  (decided  1865),  3t>  111.  429. 
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2.  JuEisDicTiON — consent  not  give,  of  subject  matter.  Consent  of  parties  can  not 
confer  jurisdiction  upon  a  court  in  which  the  law  has  not  vested  it.  (b) 

Forcible  entry  and  detainer,  originally  brought  by  the  appellee 
before  a  justice  of  the  peace  of  Jo  Uaviess  county.  The  case  was 
submitted  to  a  jury,  but  they  could  not  agree  upon  a  verdict,  and  the 
counsel  of  the  parties,  by  mutual  agreement,  transferred  the  case  to 
the  Jo  Daviess  county  court.  A  motion  was  made,  on  affidavit  being 
filed,  to  dismiss  the  suit,  which  was  overruled. 

At  the  November  term  1846,  the  Hon.  Hugh  T.  Dickey  presiding, 
the  cause  was  submitted  to  a  jury,-who  returned  a  verdict  of  "guilty" 
against  the  defendants  below,  upon  which  verdict  the  court  rendered 
a  judgment  for  possession  of  the  premises  in  controversy.  The  de- 
fendants appealed  to  this  court. 

0.  C.  Pratt,  for  the  appellants,  relied  on  the  following  [*132] 
points  and  authorities  for  the  reversal  of  the  judgment:     I. 

The  county  court  erred  in  refusing  to  dismiss  this  cause  on  the  motion 
made  by  the  defendant,  Ginn,  on  the  affidavit  filed  therewith. 

1.  Because  it  appeared  from  the  affidavit  that  Ginn  never  consented 
that  this  cause  should  be  removed  to  the  county  court,  and  that  his 
co-defendant  was  his  son,  and  an  infant; 

2.  Because  it  appeared  that  this  cause  came  into  that  court,  not 
by  appeal,  but  by  the  consent  of  the  attorneys  in  the  justice's  court; 

3.  Because  the  defendant,  Ginn,  objected  and  dissented  to  the 
court's  exercising  jurisdiction  over  his  person;  and 

4.  Because  Ginn  had  a  right  to  dissent  to  the  agreement  made  by 
his  attorney  before  the  justice;  for  even  if  he  had  made  such  an 
agreement  in  person,  he  could  not  be  bound  by  it,  so  that  the  court 
could  exercise  jurisdiction  over  his  person  until  he  voluntarily  con- 
sented in  that  court  to  enter  his  appearance.  But  he  swears  that  he 
never  authorized  the  removal  of  the  cause  to  the  county  court,  and 
affidavit  is  a  part  of  the  record.  7  Com.  Dig.  209,  marg.  pa'^-e;  2 
Wilson,  371. 

n.  The  county  court  has  only  appellate  jurisdiction,  and  erred  in 
entertaining  original  cognizance  of  this  cause.  The  action  of  forcible 
entry  and  detainer  is  a  summary  remedy,  given  by  statute,  to  recover 
the  possession  of  lands  and  tenements.  Exclusive  original  jurisdic- 
tion is  conferred  upon  justices  of  the  peace  by  the  terms  of  the  act 
itself.  In  summary  proceedings  under  a  statute,  the  provisions  of 
the  statute  must  be  strictly  complied  with.  Day  v.  Cushman,  1  Scam 
475.  Besides,  the  phraseology  of  the  95th  section  of  the  Revised 
Statutes,  title,  "justices,"  is  precisely  similar,  and  this  court  has  held, 
that  under  that  statute  justices  of  the  peace  have  exclusive  original 

(b)  Where  circuit  court  has  no  orig-  tion  of  subject  matter  of  suit,  can  not 

inal    jurisdiction    but    only    appellate  acquire    jurisdiction    by    consent     of 

jurisdiction,  consent  of  parties  can  not  parties.     Peak  v.  People,    71    111.   278, 

give    it    jurisdiction  on    appeal;   only  280;  Fleischman  v.  Walker,  91   111.  .318, 

original    jurisdiction    of    lower   court  321.     Yet  where  court  has  jurisdiction 

can  do  that.    Beesman  v.  City  of  Peoria,  of  subject  matter,  consent  of  parties 

16  111.484.     Court,  on  which   law  mak-  will  confer  jurisdiction  of  case  upon  it. 

ing  power  has  not  conferred  jurisdic-  Randolph  County  i\  Ralls,  18  111.  29. 
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jurisdiction   of    assaults,   affrays,   etc.     Carpenter  v.   The   People,  4 
Scam.' 19  . 

III.  As  the  county  court  could  obtain  jurisdiction  by  appeal  only, 

that  court  erred  in  entertaining  this  cause,  when  no  judg- 
[*133]     ment  was  rendered  by  the  court  below  by  the  justice.     Miller 

v.  Adams,  4  Scam.  196;  Pentecost  v.  Magahee,  lb.  327;  Sweet 
V.  Overseers  of  Clinton,  3  Johns.  23;  Peters  v.  Parsons,  18  do.  140; 
Breeze  v.  Williams,  20  do.  280;  People  v.  Schoharie  Com^mon  Pleas, 
2  Wend.  260.  There  was  nothing  to  appeal  from,  and  by  statute,  no 
appeal  can  be  had,  except  "in  case  either  party  shall  be  aggrieved  by 
the  verdicu  of  the  jury  or  the  decision  of  the  justice." 

IV.  The  transcript  of  the  justice  shows  that  no  judgment  was 
rendered  before  the  justice,  and  it  is  only  by  his  return  that  jurisdic- 
tion can  be  shown;  and  his  return  is  conclusive.  Rawson  v.  Adams, 
17  Johns.  130;  Starr  v.  Trustees  of  Rochester,  6  Wend.  564;  Birdsall 
V.  Phillips,  17  do.  466. 

V.  The  cause  did  not  come  into  the  county  court  by  appeal,  there 
being  nothing  to  appeal  from,  and  no  appeal  even  in  form  being  taken, 
the  only  inquiry  then,  is,  whether  the  county  court  had  jurisdiction 
of  it  as  an  original  action.  Did  its  adjudication  need  the  aid  of  any 
previous  proceedings  to  be  sustained.  Allen  v.  Belcher,  Adm'r.  3 
Gilm.  596. 

VI.  The  whole  of  the  proceedings  are  void,  being  coram  non 
jiidice.  The  county  court  could  hold  cognizance  of  the  cause  only  in 
the  manner  provided  by  law;  and  the  defect  is  not  cured  though  the 
parties  appeared  and  proceeded  to  trial  Mdthout  any  objections,  and 
though  the  court  in  fact  heard,  tried,  and  gave  judgment.  Latham 
V.  Edgerton,  9  Cowen,  227;  Ex  parte  Shethar,  4  do.  540;  Trader  v. 
McKee,  1  Scam.  558;  Coffin,  Ex'r.  v.  Tracy.  3  Caines,  128. 

VII.  It  makes  no  difference  whether  the  court  be  one  of  limited 
or  general  jurisdiction,  it  cannot  hold  cognizance  of  a  cause  without 
having  gained  jurisdiction  of  the  persons  of  the  defendants  in  the 
manner  required  by  lav/.  Bigelow  v.  Stearns,  19  Johns.  39;  Evans  r. 
Pierce,  2 Scam.  469;  9  Cowen,  227;  2Tvler,  218;  Bre.32, 142;  1  Bibb, 
262;  Hardin,  96. 

VIII.  The  objection  being  to  the  jurisdiction,  it  may  be  made  at 
any  stage  of  the  proceedings.     2  Tyler.  218. 

[*134]         IX.     The  county  court  had  no  jurisdiction  of  the  persons 
of  the  defendants. 

S.  T.  LoGAisr,  for  the  appellee. 

Opinion  of  the  court  by  Purple,  J.*  The  appellee  in  this  case 
brought  an  action  of  forcil)le  entry  and  detainer  against  the  appel- 
lants, before  a  justice  of  the  peace  of  Jo  Daviess  count}'.  A  jury 
was  summoned  to  try  the  cause  who  disagreed  and  were  discharged. 

The  attorneys  who  represented  the  respective  parties  before  the 
justice,  then  entered  into  a  written  stipulation  that  the  cause  should 
be  removed  to  the  county  court,  and  there  tried  in  the  same  manner 

*WiLSON,  C.  J.  and  Denning,  J.  did  not  sit  in  this  case. 
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as  though  a  judgment  had  been  rendered  by  the  justice,  and  an  appeal 
taken  therefrom;  and,  that  no  objection  should  be  taken  in  that,  or 
any  other  court  to  Avhich  the  said  suit  might  be  removed,  on  account 
of  the  manner  of  its  removal  into  the  county,  court. 

Pursuant  to  this  agreement,  the  justice  sent  up  the  transcript  of 
the  proceedings  before  him,  together  with  the  agreement,  to  the 
county  court.  The  appellants  appeared  and  moved  to  dismiss  the 
proceeding,  alleging,  that  the  court  had  no  jurisdiction  of  the  subject 
matter  of  the  suit.  This  motion  Avas  overruled,  and  a  trial  was  had 
before  a  jury,  who  found  a  verdict  for  the  appellee.  The  appellants 
moved  in  arrest  of  judgment,  which  was  also  overruled  and  judgment 
rendered  on  the  verdict. 

The  only  c^uestion  in  the  case  is,  whether  the  county  court  had 
jurisdiction  of  the  subject  matter  of  the  suit,  under  the  circumstances 
before  related. 

The  jurisdiction  of  this  court,  by  the  law  creating  it,  is  co-extensive 
with  that  of  the  circuit  court  within  the  county  of  Jo  Daviess. 
Neither  of  them  have  any  original  jurisdiction  in.  cases  of 
forcible  entry  and  detainer,  and  can  only  obtain  jurisdiction  [*135] 
by  way  of  appeal  from  the  judgment  of  a  justice,  in  whom, 
originally,  it  is  exclusiv^ely  vested.  Rev.  Stat.  chap.  43,  256.  This 
case  was  not  removed  into  the  county  court  by  appeal. 

If  the  persons  acting  in  the  capacity  of  attorneys  before  the  justice 
of  the  i^eace  had  competent  authority,  as  attorneys,  to  bind  their 
principals  by  a  contract  made  during  the  progress  of  the  trial  ( a  ques- 
tion which  the  court  does  not  now  decide),  to  the  same  extent  that 
the  principals  might  bind  themselves;  still,  this  cause  would  only  have 
been  pending  in  the  county  court  by  the  consent  of  parties,  and  would 
have  occupied  the  same  position,  so  far  as  jurisdiction  is  concerned, 
as  though  no  proceedings  had  ever  been  instituted  before  the  justice. 
With  respect  to  this  action  of  forcible  entry  and  detainer,  it  is  an 
appellate  court  only.  Consent  of  the  parties  can  not  confer  juris- 
diction. The  proceedings  in  this  case,  in  the  county  court,  are 
coram  non  judice. 

The  judgment  of  the  county  court  of  Jo  Daviess  county  is  reversed, 
at  the  cost  of  the  appellee,  both  in  this  court  and  in  the  court  below. 

7-  Judgment  reversed. 

Timothy  Hin"ckley  et  al.  v.  Bestjamik  J.  West. 

Appeal  from  St.  Clair.  [*136] 

1.  Set  off — demands  must  be  mutual.  Demands  to  be  set  off  must  be 
mutual,  and  exist  between  the  parties  to  the  record,  (a) 

Cases  Citing  Text.  they  may  be  set  off.    Walker  v.  Chovin, 
(a)  Demand  to  be  set  off  must  be  ow-       16  111.  489,  491.      In  suit  by    creditor 

ing  from  all  plaintiffs  to  all  defendants.  of  corporation  against  stockholder  to 

Burgwin  r.  Babcoek,  11  111.  28, 30;  Ryan  enforce    his  individual   liability  under 

V.  Barger,  16  111.  28,  .30.     Set  off  must  charter,   latter  can   not   set  off   claim 

be  between  parties  to  record  or  parties  which  he    holds    against    corporation 

in  interest  and  in  their  own  right.    P.  &  Buchanan  v.  Meisser,  105  111.  638,  643. 

Q.    R.    Co.   V.   Neill,    16    111.    269,    271.  For  statute  giving  right  of  set  off,  see 

Claims   to  be  set  off  must  be  mutual,  R.  S.  1874,  Pbagtice,  ch.  110,  §  29;  S  & 

both   as  to  parties  and  nature  of  de-  C's    Stats,    p.    1791;    Cothran's     Stats, 
mands^  or  there  must  be  contract  that  93  (1885)  p.  1097. 
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2.  Vekdict — amendment.  In  an  action  of  debt,  the  jury  returned  the  follow- 
ing verdict,  to-wit:  "We  find  the  issues  for  the  plaintiff,  and  assess  his  damages 
at  one  hundred  and  fifty-four  dollars."  The  court  rendered  a  judgment  that  the 
plaintiff  recover  the  penalty  in  the  bond  sued  on  for  his  debt,  to  be  discharged 
on  the  payment  of  the  damages  found  by  the  jury,  and  the  costs:  Held,  that  the 
amount  of  the  debt  was  a  fact  which  the  party  had  the  right  to  have  found  by  the 
jury,  and,  therefore,  that  the  amendment  of  the  court  was  erroneous,  (b) 

Debt,  in  the  St.  Clair  circuit  court,  brought  by  the  appellee 
against  the  appellants  and  heard  before  the  Hon.  Gustaa^us  P.  Koer- 
NER  and  a  jury,  at  the  October  term  1846,  when  a  verdict  was  ren- 
dered for  the  plaintiff  for  $154,  in  the  form  stated  in  the  opinion  of 
the  court.  The  pleadings,  etc.,  will  also  be  there  found,  so  far  as  was 
material  to  the  determination  of  the  case. 

W.  H.  Underwood,  for  the  appellants.  I.  The  declaration  was 
manifestly  defective  in  not  alleging  that  the  liabilities  extinguished 
by  West  existed  at  the  time  of  the  making  of  the  bond  sued  upon. 
The  contract  of  Sargent,  the  security,  must  be  strictly  construed  and 
not  extended  by  implication.  Reynolds  v.  Hall,  1  Scam.  36.  West 
would  be  liable  for  debts  contracted  by  the  firm  of  T.  Hinckley  &  Co. 
after  the  l^ond  was  made  and  the  firm  dissolved  unless  the  creditors 
had  notice  of  the  dissolution.  Story  on.  Partnership,  247,  sec  160; 
Gow  on  do.  248. 

II.  The  declaration  has  no  breach  that  Snyder  and  his  representa- 
tives failed  to  perform  the  condition  or  to  pay  the  penalty.  2  Chitty's 
PI.  94;  1  do.  365,  370. 

The  demurrer  to  second  plea,  and  replication  to  fourth  plea  opened 
the   whole   record   and  should  have  been  extended  to  the 
[*137]     declaration  and  sustained.      Gould's  PI.  474-5,  sees.  36,  37, 
38;  Buckmaster  v.  Grundy.  1  Scam.  312. 

III.  The  verdict  should  have  found  the  debt.  A  failure  is  error. 
Frazier  v.  Laughlin,  1  Gilm.  347;  Mager  v.  Hutchinson,  2  do.  266; 
Wilcoxon  V.  Roby,  3  do.  476. 

L.  Trumbull,  for  the  appellee. 

Opinion  of  the  cOurt  by  Treat,  J,  This  was  an  action  of  debt  com- 
menced in  the  St.  Clair  circuit  court  by  B.  J.  West,  the  appellee, 
against  Hinckley  and  Sargent,  the  appellants. 

The  declaration  was  on  a  writing  obligatory  executed  on  the  third 
of  June.  1839,  by  the  appellants  and  A.  VV.  Snyder,  since  deceased,  in 
the  penalty  of  $6,000;  which,  after'  reciting  that  Hinckley  had  pur- 
chased of  the  appellee  all  his  interest  as  a  partner  in  the  firm  of  T. 
Plinckley  &  Co.,  was  conditioned  to  keep  harmless  and  indemnify  the 
appellee  from  all  liability  for  any  debts  contracted  by  Hinckle}'^  on 
account  of  the  firm. 

The  second  breach  alleged  the  recovery  by  Henry  West  of  a  judg- 
ment against  the  appellee,  Hincklev  and  one  Pensoneau  on  tlie  21st 
of  April,  1842,  for  $136.37  debt,  and  $8.18  costs,  on  a  demand  con- 
tracted by  Hinckley  and  existing  against  the  firm  of  T.  Hinckley  & 

(6)  Excessive  verdict,  where  success-  ation  of  valid  judgment.  Parker  o. 
ful  party  remits  excess,  may  be  found-      Fisher,  39  111.  1(54, 174. 

94 


1847]  Hinckley  et  al.  v.  West.  .  138 

Opinion  of  the  Court. 

Co.  at  the  date  of  the  writing  obligatory,  and  averred  the  payment  of 
the  judgment  by  the  appellee  on  the  23rd  of  March,  1846. 

Several  other  breaches  were  assigned,  but  as  they  vv^ere  withdrawn 
on  the  trial,  it  will  not  be  necessary  to  notice  them,  or  the  numerous 
issues  of  law  and  fact  founded  on  them. 

Issues  of  fact  were  formed  on  several  pleas  applicable  to  the  second 
breach,  such  as  non  e,st  factum,  payment,  and  denial  of  liability  on  the 
part  of  the  appellants.  The  court  sustained  a  demurrer  to  a  plea 
alleging  in  substance,  that  prior  to  the  commencement  of  the  action, 
the  appellee  had  collected  and  received  $1,000  from  debts  due  the  firm 
of  T.  Hinckley  &  Co.  at  the  date  of  the  writing  obligatory, 
and  which  amount  the  appellants  offered  to  set  off  against 
the  damages  claimed  by  the  appellee.  [*i38] 

The  cause  was  submitted  to  a  jury,  and  a  verdict  returned 
as  follows:  '"We  find  the  issues  for  the  plaintiff,  and  assess  his  dam- 
ages at  one  hundred  and  fifty-four  dollars."" 

The  court  overruled  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, and  rendered  a  judgment  that  the  appellee  recover  of  the  ap- 
pellant the  sum  of  $!3,000  for  his  debt,  to  be  discharged  on  the  pay- 
ment of  the  damages  found  by  the  jury,  and  the  costs. 

Various  errors  are  assigned,  only  two  of  which  need  be  noticed. 
One  of  them  is  as  to  the  validity  of  the  plea  of  set  off.  The  plea  is 
clearly  bad.  It  seeks,  in  an  action  against  two,  to  set  off  a  debt  due 
and  owing  fro2n  the  plaintiff  to  one  of  the  defendants  and  a  third 
person  not  a  party  to  the  suit.  This  is  not  allowable.  Demands  to 
be  set  off  must  be  mutual,  and  exist  between  the  parties  to  the  record. 
Grigf)  V.  PluUips.  Bre.  107;  Barbour  on  Set  Off,  75;  Wolfe  v.  Wash- 
hurne,  6  CoAven,  261.  If  the  appellee  has  received  money  belonging 
to  Hinckley  and  his  co-partner,  Pensoneau,  they  must  join  in  the  ac- 
tion to  recover  it.  Sargent  has  no  legal  interest  in  the  demand,  and 
can  not  therefore  avail  himself  of  the  benefit  of  it.  It  is  insisted  that 
the  demurrer  should  have  been  carried  back  and  sustained  to  the 
declaration.  The  declaration  has  been  examined  and,  in  the  opinion 
of  the  court,  is  not  obnoxious  to  a  general  demurrer. 

The  decision  of  the  court  refusing  to  arrest  the  judgment  is  assigned 
for  error.  The  decision  was  erroneous.  The  case  of  Frazier  v. 
Lauf/hh')i,  1  Grilra.  347,  is  expressly  in  point.  The  verdict  was  not 
broad  enough.  It  did  not  find  the  amount  of  the  debt.  That  is  a 
fact  which  a  party  has  the  right  to  have  found  by  a  jury.  The  court 
had  no  authority  to  amend  the  verdict  by  adding  the  amount  of  the 
penalty  of  the  bond  as  the  debt.  We  reverse  the  judgment  with 
much  reluctance,  for  if  this  error  had  not  intervened,  we  should  v/ith- 
out  hesitation  affirm  it. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and  the 
cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 
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The  People  of  the  State  of  Illinois,  ex  rel.  Isaac  Coopek,  v.  The 
Public  Officers  of  Gallatin  County. 

[*139]  Motion  to  dismiss  appeal. 

,1.  Phactice  on  Appeal — dismissal.  The  usual  and  correct  practice  on 
a  motion  to  dismiss  an  appeal,  is  to  base  the  motion  upon  a  certified  copy  of  the 
record  of  the  judgment,  etc,  of  the  circuit  court  appealed  from;  or  a  certificate 
of  the  clerk  that  an  appeal  had  be^n  allowed  and  perfected.  If  the  clerk 
should  refuse  to  perform  his  duty  in  these  particulars  on  request  and  an  offer 
to  i^ay  the  usual  fees  therefor,  the  supreme  court  'will  dismiss  the  appeal  upon 
motion  and  affidavit  of  the  facts  being  filed. 

Motion  to  dismiss  an  appeal  from  tlie  Gallatin  circuit  court,  taken 
by  the  public  oificers  of  Gallatin  county,  on  the  hearing  of  an  appli- 
cation for  a  mandamus,  etc.,  before  the  Hon.  William  A.  Denning, 
associate  justice  of  the  suj)reme  court  and  presiding  judge  of  the  said 
circuit  court. 

The  motion  was  founded  upon  the  following  affidavits,  which  were 
read  to  the  court: 

Affidavit  of  Harbin  H.  M.  Butt. 
"State  of  Illinois,  )  q  , 

Gallatin  County,    j" '"  '  •  Before  me  the  undersigned,  an  act- 

ing justice  of  the  peace,  in  and  for  said  county,  this  day  personally 
appeared,  Harbin  H.  M.  Butt,  who  being  duly  sworn,  deposes  and 
says,  that  on  the  second  da}^  of  December  instant,  he  made  a  formal 
demand  of  Daniel  P.  Wilbanks,  clerk  of  the  circuit  court  of  said 
county  of  Gallatin,  for  a  certified  cop)^  of  the  record  of  the  suit.  Peo- 
ple ex  relatione  Isaac  Cooper,  for  a  mavidanius  a.^'ainst  the  county 
commissioners  of  said  county,  the  clerk  of  the  circuit  court  thereof, 
and  the  other  public  officers  of  the  said  county,  to  remove  their 
records  to  Shawneetown,  the  elected  county  seat  under  the  late  law 
dividing  the  said  county  of  Gallatin,  and  wherein  the  said  officers 
prayed  an  appeal  from  the  decision  of  his  honor.  Judge  Denning, 
which  the  said  Daniel  P.  Wilbanks  refused  to  make  out, 
[*140]  although  the  money  was  tendered  to  said  Daniel  for  the 
same. 

( signed ) 
"Subscribed  and  sworn  to  )  Harbin  H.  M.  Butt." 

before  me.  this  3d  Dec'r,  >■ 
1847,  at  Shawneetown.       ) 

J.  W.  Norton,  J.  P." 

Affidavit  oj-  Lloyd  T.  Posey. 
is,  ) 

/'    ) 

ing  justice  of  the  peace,  in  and  for  said  county,  this  day  appeared 

L]o3'd  T.  Posey,  v»^ho  being  duly  sworn,  deposes  and  says,  that  on  or 
about  the  23d  day  of  November,  1847,  he.  as  an  attoiney,  requested 
Daniel  P.  Wilbanks,  clerk  of  the  Gallatin  circuit  court,  to  make  out 
a  certified  copy  of  the  record,  in  the  case  of  The  People  ex  relatione 
Isaac  Cooper  v.  certain  public  officers  of  said  county,  and  Avherein  the 
said  officers  had  prayed  an  appeal  from  the  judgment  of  his  honor, 
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Judge  Denning,  to  the  supreme  court  of  Illinois,  and  at  the  same 
time  this  deponent  offered  to  pay  said  clerk  his  usual  fees  for  doing 
the  same,  but  received  for  answer  from  said  clerk,  that  this  deponent 
could  not  get  such  certified  copy  of  said  record,  because  he  (this 
deponent)  had  no  right  to  demand  and  have  the  same:  and  tltat  he 
(said  clerk)  would  not  make  out  the  same  until  the  1st  day  of  Decem- 
ber, and  would  then  forward  it  on  to  Springfield. 

This  deponent  states  that  he  is  a  practicing  lawyer,  and  was  one  of 
the  attorneys  who  attended  to  the  prosecution  of  said  case  in  the  said 
circuit  court,  and  that  he  applied  to  the  said  clerk  for  the  said  record, 
for  the  purpose  of  dismissing  said  appeal  on  behalf  of  the  said  appellee, 
in  case  the  appellants  should  not  file  the  said  record  and  assign  errors 
thereon  in  the  said  supreme  court,  on  or  before  the  third  day  of  the  next 
term  thereof,  to  be .  commenced  and  holden  on  Monday,  the  0th 
instant,  but  was  not  al^le  so  to  do  by  reason  of  the  said  clerk  fraud- 
ulently and  wickedly  withholding  the  said  record  in  order, 
as  this  deponent  verily  believes,  to  defeat  a  speedy. hearing  [*141] 
of  said  cause  in  the  said  supreme  court. 

( signed ) 
"Subscribed  and  sworn  to  )  Lloyd  T,  Posey.'' 

before  me  this  4th  day  of  > 
December,  1847.  ) 

J.  W.  Norton,  J.   P." 

The  motion  was  argued  on  behalf  of  the  people  by  H.  Eddt  and  S. 
T.  Logan,  and  resisted  by  M.  Brayman  and  0.  Peters,  for  the  officers. 

Opinion  of  the  court  by  Wilson,  C.  J.     The  court  has  considered 
the  motion  of  the  counsel  for  the  plaintiff  to  dismiss  the  appeal  taken 
in  this  case  by  the  defendants,  and  are  satisfied  that  the  motion  must 
])revail,  and  the  appeal  be  dismissed.     The  usual  and  correct  practice 
is,  to  base  a  motion  of  this  kind  upon  a  certified  copy  of  the  record  of 
the  judgment,  etc.,  of  the  circuit  court  appealed  from,  or  a  certificate 
of  the  clerk  that  an  appeal  has  been  allowed  and  perfected,  whereby 
the  judgment  of  the  coiu't  below  has  been  suspended.     But  the  affi- 
davit shows  that  this  course  could  not  be  adopted  in  this  case,  because 
the  clerk  of  the  circuit  court  was  one  of  the  defendants  below,  and 
upon  an  application  of  the  counsel  for  the  plaintiff  to  him  for  a  certi- 
fied copy  of  the  record,  he  refused  to  give  it.     The  counsel  was  there- 
fore forced  to  resort   to   affidavits,   as    the    only   means  by  which  he 
could  show  that  an  ai>peal  had  been  taken  and  by  which  he  could  ob- 
tain its  dismissal.     The  sufficiency  of  these  affidavits,  however,  is  ob- 
jected to,  and  it  is  true  that  the  names  of  all  the  defendants  are  not 
stated,  and  that,  in  other   respects,  they  are  not  so  full  or  specific  as 
they  might  have  been,  and  as  would  be  required  by  the  court  in  ordi- 
nary cases,  but  under  the  circumstances  of  this  case  we  consider  them 
sufficiently  so.     If  there  is  no  such  case  as  is  alleged,  or  if   no  appeal 
has  been  taken,  no  injury  can  be  done   to  the  defendants,  nor  have 
they  any  ground  to  ol)ject  to  the  motion. 

The  refusal  of  the  clerk  to  furnish  a  copy  of  the  record     [■*142] 
upon  the  application   of     plaintiff's  counsel,  and  his  offer 
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to  pay  for  the  same,  deprived  him  of  the  necessary  information  to 
make  a  more  specific  statement* of  the  case,  and  was  a  palpable  and 
gross  violation  of  the  official  duty  of  the  clerk,  and  one  which,  we  are 
constrained  to  say,  justly  subjects  him  to  the  severe  animadversion 
of  the  circuit  court,  if  not  to  removal  from  office.  If  a  clerk  shall  be 
permitted  to  refuse  to  furnish  a  certified  copy  of  a  record  at  his  dis- 
cretion, the  privilege  which  the  law  guarantees  to  each  party  to  have 
the  decision  of  the  circuit  court  reviewed  in  this  court  will  be  wrested 
from  him  by  the  unwarrantable  assumption  of  authority  by  this  offi- 
cer. He  was  one  of  the  parties  in  this  case,  and  to  defeat  the  opera- 
tion of  a  judgment  against  himself  and  others,  he  has  violated  his 
official  duty,  and  set  at  naught  the  plain  and  positive  requirements 
of  the  law.  Such  conduct  in  an  officer  of  the  law,  and  of  the  court, 
cannot  for  a  moment  be  tolerated,  or  suffered  to  pass,  without  the 
expression  of  our  disapprobation  and  censure. 

As  the  names  of  all  the  defendants  are  not  disclosed  by  the  affida- 
vits, we  can  not  render  judgment  for  costs  against  them,  but  we  dis- 
miss the  appeal  without  costs. 

Appeal  dismissed. 

Zephakiah  B.  Job  et  al.  v.  Albert  Tebbetts.  (a) 

[*143]  Appeal  from  Madison. 

1.  Evidence — execution  of  deed.  In  taking  proof  of  the  execntion  of  a  deed 
by  the  testimony  of  a  subscribing  witness,  the  bare  statement  by  the  certifying 
officer  that  sucli  person  was  "known"  to  said  officer,  is  neither  a  literal  or  sub- 
stantial compliance  with  the  requisitions  of  the  statute;  nor  is  the  statement  of 
the  person  testifying  as  to  the  execution  of  the  deed,  the  proof  of  a  ''credible 
witness"  required  by  the  statute,  that  such  person  is  a  subscribing  witness  to  the 
deed.  (6) 

2.  Same.  It  is  not  necessary  to  state  in  the  certificate  of  proof  of  a  deed  by  a 
competent  and  credible  witness,  as  required  by  the  statute,  that  such  witness  is 
"competent  and  credible."  The  law  presumes  that  the  officer  complied  with  the 
directions  of  the  statute  by  examining  a  competent  and  credible  witness,  but  this 
presumption,  however,  may  be  rebutted  by  proof  to  the  contrary. 

3.  Same — handwriting.  Where,  in  taking  proof  of  the  handwriting  of  grantors 
to  a  deed,  the  witness  stated  that  he,  as  agent  of  the  Illinois  Land  Company,  had 
frequently  seen,  and  well  knew  all  the  signatures  o*  the  grantors  named  in  the 
deed  as  trustees,  and  of  the  subscribing  witness  as  secretary  of  the  same  com- 
pany, in  connection  with  the  transactions  of  said  com^Dany,  it  was  held  to  be 
sufficient  to  show,  either  that  he  had  seen  them  write,  or  had  seen  documents  with 
their  names  subscribed  thereunto,  and  recognized  by  them  as  genuine  in  the 
course  of  business  transactions. 

4.  Same — presumption.  Proof  that  the  grantor  in  a  deed,  and  the  subscribing 
witnesses  are  deceased,  or  can  not  be  had,  must  be  made,  preliminary  to  the  ex- 

Cases  Citing  Text.  .  either  from  his  personal  acquaintance 

(a)  For  second  opinion  in  this  case,  with  such  witness  or  by  oath  of  another 

see  Job  v.  Tebbetts,  5  Gilm.  376.  witness.     Reece  r.  Allen,  ,5  Gilm.  236, 

{h)  For  statute  controlling  acknowl-  238.     Certificate   of    proof  of    deed  to 

edgment  of  deeds,  see  R.  S.  1874,  Coid-  be  valid  must  conform  entirely  either 

veVanoes,  ch.  30,  §  20  et  seq.;  S.  &  C's  to  statute  of   Illinois  or  to  law  of  place 

Stats,  p.  .f)80;  Cot'hran's  Stats.  (188.''))  p.  where    proof  was    taken;  partial  com- 

311.     Officer  certifying  to  proof  of  ex-  pliance  with  both  laws  is  not  enough, 

ecution  of  deed  may  learn  that  witness  Montag  v.  Linn,  li)  111.  399. 
before    him    is     subscribing     witness 
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amination  of  a  witness  to  prove  their  handwriting,  (c)  In  the  absence  of  any- 
thing to  the  contrary,  it  will  be  presumed  tliat  such  proof  was  made. 

6.  Deed — proof  of  execution.  It  is  not  necessary  to  state  in  the  certificate  of 
proof  of  a  deed  by  the  testimony  of  a  subscribing  witness,  that  he  subscribed 
his  name  as  such  in  the  presence  and  at  the  request  of  the  grantor.  The  i:)roof 
made  by  the  witness,  which  is  required  to  be  stated  in  the  certificate  has  refer- 
ence to  the  execution  of  the  deed  by  the  grantor,  and  not  to  the  subscription  of 
the  name  of  the  subscribing  witness  thereto  as  such. 

6.  Same — surplusage  in  description.  The  description  of  land  in  a  deed  offered 
in  evidence,  was  thus:  "A  certain  tract  of  land  situate  in  Madison  county,  in  the 
state  of  Illinois,  to  wit:  The  south  fractional  half  of  section  No.  33,  T.  5  N.  of 
R,.  No.  9,  west  of  the  4th  principal  meridian."  The  declaration  in  ejectment 
described  the  land  in  the  same  manner,  except  as  to  the  meridian,  which  was 
called  the  third  principal  meridian.  It  was  objected  that  there  was  a  variance 
between  the  declaration  and  proof:  Held,  that  the  words  in  the  deed,  "the  4th 
principal  meridian,"  were  surplusage,  Madison  county  being  south  of  that  meri- 
dian, and  there  being  no  such  land  as  that  described  as  being  west  of  it.  (d) 

Ejectment,  in  the  Madison  circuit  court,  brought  by  the  appellee 
against  the  appellants. 

The  proceedings  in  the  case  in  the  circuit  court,  are  fully  [*l-4] 
stated  in  the  opinion  of  this  court. 

J.  Gillespie,  and  L.  Trumbull,  for  the  appellants. 

H.  W.  Billings  &  L.  B.  Parsons,  Jr.,  for  the  appellee.  1.  A  cer- 
tificate of  acknowledgment  substantially  complying  with  the  statute 
as  to  the  facts  to  be  embodied  therein,  is  sufficient.  Vance  v.  Schuyler, 
1  Gilm.  163;  Livingston  i\  Kettelle,  lb.  118. 

2.  The  form  of  a  certificate  is  immaterial,  provided  the  directions 
of  the  iaw  are  substantially  complied  with.  Jackson  t\  Gumser,  2 
Oowen,  567;  Nants  v.  Bailey,  3  Dana,  111;  Talbot  v.  Simpson,  Peters' 
C.  C.  R.  100;  Brown  v.  FatVuw,  Ohio  Oond.  R..  509. 

3.  What  shall  be  satisfactory  evidence  that  the  person  offering 
himself  is  a  subscribing  witness,  is  left  to  the  discretion  of  the  officer. 
Jackson  v.  Vickray,  1  Wend.  412;  Same  v.  Harrow,  11  Johns.  435. 
As  to  the  correct  me:ining  of  "'competent  and  credible  witness,"  as 
used  in  the  20tli  section  of  the  24th  chapter  of  the  Revised  Statutes, 
see  Losee-y.  Losee,  2  dill's  (N.  Y_.)_R.  612. 

4.  Wherever  there  is  a  subscribing  witness  to  the  execution  of  a 
deed,  it  is  not  necessary  to  produce  the  witness  on  the  trial,  unless  he 
is  within  the  reach  of  the  process  of  the  court.  Wiley  v.  Bean,  1 
Gi'ra.  305. 

5.  To  prove  the  handwriting  of  a  person,  any  witness  may  be 
called  who  has,  by  sufficient  me.iiis.  acquired  such  a  knowledge  of  the 
general  character  of  the  handwriting  of  the  party  as  will  enable  him 
to  swear  to  his  belief  that  the  handwriting  in  question,  is  the  hand- 
writiii^-  of  that  person.  2  Stark.  Ev.  372-3.  Such  knowledge  may 
be  derived  from  having  seen  the  person  write,  or  from  authentic 

(c)  Intimation    in    text,  that    before  v.  Tebbetts,  5  Gilm.  376. 
deed  can   be  read  in  evidence  prelim-  (cZ)  Of  two  inconsistent  descriptions 
inary  proof  should  be  mado  to  court,  of  land,  one  by  meridian  and   one  by 
by    evidence    aliunde   certificate,    that  county,  former  is  to  be  retained.     Sick- 
grantors  and  subscribing  witnesses  are  mon  v.  Wood,  69  111.  329,  331. 
dead  or  beyond  State,  overruled.     Job 
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papers  received  in  the  course  of  business.  Tilford  v.  Knott,  2  Johns. 
Ca.  214;  1  Greenl.  Ev.  646,  sec.  577;  Jackson  v.  Phillips,  9  Cowen, 
112;  Furber  v.  Billiard,  2  New  Hamp.  481;  3  Phillips'  Ev.  1-  25. 

6.  If,  in  the  description  of  an  estate  in  a  deed,  there  are  partic- 

ulars sufficiently  ascertained  to  designate  the  thing  intended 
["*145]     to  be  granted,  the  addition  of  circumstances,  false  or  mis- 
taken, will  not  frustrate  the  deed.     Jackson   v.   Clark,  7 
Johns.  222;  Same  v.  Root^  18  do.  78-9;  Same  v.  Marsh,  6  Cowen, 
283-4. 

7.  The  governing  consideration  in  all  cases  upon  the  construction 
of  deeds,  is  to  give  effect  to  the  intention  of  the  parties,  if  the  words 
they  employ  will  admit  of  it.  Jackson  v.  Loomis,  18  Johns.  84; 
Same  v.  Same,  19  do.  450-51;  Worthington  v.  Hylyer,  4  Mass.  196; 
Hall  V.  Fuller,  7  Verm.  105;  Gates  v.  Lewis,  lb.  5i3.  '"''Falsa  demon- 
sf ratio  non  nocef,''''  when  the  thing  itself  is  certainly  described.  4 
Kent's  Com.  467. 

8.  The  meaning  of  a  deed  and  what  are  the  bonivlaries,  are  ques- 
tions of  construction  for  the  court ;  where  the  land  lies,  is  a  question 
for  the  jury.  Hurley  v.  Morgan,  1  Dev.  &  Batt.  425;  2  U.  S.  Dig.  45, 
sec.  465. 

9.  Where  an  ambiguity  as  to  the  location  and  boundaries  of  land 
exist  on  the  face  of  the  deed,  the  court  may  allow  evidence  dehors 
the  grant  to  go  to  the  jury,  and  this  is  a  proper  matter  for  their  con- 
sideration. Baker  v.  Talbot,  6  Monroe;  Dorsey  v.  Hammond,  1  Har. 
&  Johns.  201;  Davis  v.  Batty,  lb.  281;  Thompson  v.  Brown,  lb.  337. 

10.  Whei'e  parol  evidence  is  illegally  admitted  to  explain  the 
description  of  land  granted  in  a  deed,  it  is  no  cause  for  reversal,  if, 
fi'om  the  language  in  the  deed,  the  court  can  fix  the  boundaries  with- 
out the  aid  of  such  evidence.     Letcher  y.  Norton,  4  Scam.  579. 

Opinion  of  the  court  by  Thomas,  J.  This  was  an  action  of  cjerf- 
ment  brought  by  the  plaintiff  below  ag^ainst  defendants  below,  for 
the  recovery  of  the  south  fractional  half  of  section  33,  in  township 
5  north,  range  9  west  of  the  thirdr  principal  meridian. 

The  plaintiffs  offered  in  evidence  among  other  things, 

1st.  A  deed  from  John  W.  Leavitt,  Charles  F.  Moulton,  Daniel  Low, 
David  H.  Nevins,  John  N.  Gossler,  Joseph  L.  Joseph,  Samuel  S.  Lewis, 
Amos  Binney,  James  C.  Dunn,  Lemuel  Lamb,  Joseph  Swift, 
[*146]  Charles  Atwater,  and  James  B.  Danforth,  to  Lemuel  Lamb 
and  Thonias  Dunlap;  which  was  objected  to  on  account  of 
the  insufficiency  of  the  proofs  and  acknowledgments,  but  the  objec- 
tion was  overruled,  to  which  defend:int  excc})ted. 

Plaintiff  also  offered  a  deed  from  said  Lamb  and  Dunlap  to  David 
H.  Nevins  and  John  Alstyne,  which  was  objected  to  on  account  of 
the  insufficiency  of  the  acknowledgment  thereto,  and  thereof,  but 
the  same  was  overruled,  to  which  defendants  excepted. 

Plaintiff  then  offered  a  deed  from  Henry  Winsor,  assignee  of  the 
estate  of  Samuel  S.  Lewis  to  Albert  Tebbetts,  which  was  objected  to 
on  account  of  a  misdescription  of  the  land;  whereupon  plaintiff 
offered  a  witness  to  prove  that  he  kncAV  the  south  fractional  half  of 
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section  33,  township  5  north,-  range  9  west,  in  Madison  county,  Illi- 
nois, and  that  was  the  land  in  question,  and  t^iat  it  was  west  of  the 
third  principal  meridian,  and  that  there  were  no  lands  in  Madison 
count}^  west  of  the  fourth  principal  meridian.  To  the  introduction 
of  this  proof  defendants  objected,  but  the  testimony  was  allowed  and 
the  ^\^tness  swore  as  above  stated,  to  which  defendants  objected. 

The  plaintiff  offered  another  deed  from  Henry  Winsor  to  Albert 
Tebbetts,  which  was  objected  to,  and  the  objection  sustained,  to 
which  the  plaintiff  excepted.  The  jury  found  ll-13ths  of  the  land 
in  question  to  be  in  the  plaintiff,  and  the  defendants  moved  the  court 
for  a  new  trial,  which  was  overruled  and  judgment  accordingly,  and 
defendants  excepted. 

The  parties  bring  the  cause  into  this  court,  in  the  shape  of  an 
agreed  case,  upon  portions  of  the  record.  It  is  admitted  that  plaintiff* 
would  have  failed  in  making  out  his  title,  if  either  of  the  deeds  above 
set  forth,  offered  by  the  phiintiff,  objected  to  by  defendants,  and 
allowed  to  be  read  to  the  jury,  had  been  excluded  by  the  court,  or  if 
the  testimony  of  the  said  witness  to  identify  the  land  in  question  had 
been  excluded,  unless  the  supreme  court  should  be  of  the  opinion 
that  the  second  deed  from  Winsor  to  Tebbetts,  and  rejected  by  the 
court,  was  improperly  rejected,  in  which  event,  the  judg- 
ment below  is  not  to  be  reversed  on  account  of  any  defect  [*147] 
in  the  deed  from  Winsor  to  Tebbetts  admitted  by  the  court. 

1.  The  first  mentioned  deed  purports  to  have  been  executed  by  all 
the  several  grantors  named  in  it,  in  proper  person,  except  Charles  F. 
Moulton,  in  whose  name  it  appears  to  have  been  executed  by  David 
H.  Nevins,  as  attorney  in  fact.  The  name  of  F.  Taylor  is  subscribed 
to  said  deed  as  a  subscribing  witness,  and  that  of  J.  Tillson,  Jr.  also 
as  to  the  signature  of  J.  C.  Dunn. 

There  are  attached  to  the  said  deed  eight  several  certificates  of  proof 
of  the  execution  thereof  by  one  or  more  of  the  several  grantors 
named  in  it.  The  defendants  admitting  the  sufficiency  of  one  of  said 
certificates  (to  wit,  the  fifth  in  the  order  in  which  they  were  taken), 
to  prove  the  execution  of  the  said  deed  by  the  grantor  Dunn,  denies 
that  the  signature  of  the  remaining  grantors,  or  any  of  them,  are 
shown  by  any  of  the  remaining  certificates  to  have  been  legally 
proved. 

1st.  The  insufficiency  of  the  first  certificate  is  admitted  by  the 
plaintiff  as  showing  only  an  acknowledgment  of  the  professed  agent 
of  Charles  F.  Moulton,  of  his  execution  of  the  deed  in  the  name  of  the^ 
said  Moulton,  without  the  exhibition  of  an}^  evidence  of  his  authority 
to  represent  him  in  that  behalf. 

2d.     The  second  certificate  is  in  the  words   and   figures   following 
to  wit: 
"  State  of  New  York,  ) 

King's  County.         )  Be  it  remembered  that  on  the  25th  day 

of  August,  in  the  year  of  our  Lord  eighteen  hundred  and  thirty  eight, 
personally  appeared  before  me,  Frederick  Taylor  to  me  known,  who 
beins:  by  me  duly  sworn  did  depose  and  say,  that  he  resides  in  the  city 
of  Philadelphia,  and  that  the  within  named  individuals,  that  is  to  say 
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John  W.  Leavitt,  Lemuel  Lamb  and  Charles  Atwater,  David  H.  Nev- 
ins  to  him   known,   as  the  attorney  of  Charles  F.  Monlton,  Daniel 
Low,  David  H.  Nevins,  John  H.   Gossler,  Joseph  L.  Joseph,  Samuel 
S.  Lewis,  Amos  Binney,  Joseph  Swift,  and  James  B.  Danforth  known 
to  him  to  be  the  same   persons  whose  signatures  are  annexed  to  the 
within  instrument  severally  and  respectively  signed  their 
[*148]     names  to  said  instrument,  and  duly  acknowledged  the  execu- 
tion thereof,  for  the  uses  and  purposes  therein  expressed, 
and  that  he  became  a  subscribing  witness  to  said  execution." 
"In  testimony  whereof,  etc. 
[l.  s.  j  (signed)         John  Smalley, 

Notary  Public." 
The  law  prescribing  the  mode  of  authenticating  deeds  by  the  testi- 
mony of  subscribing  witnesses  is  as  follows:  "And  on  taking  proof 
of  any  deed,  or  instrument  of  writing  by  the  testimony  of  any  sub- 
scribing Avitness,  the  judge  or  officer  shall  ascertain  that  the  person 
who  offers  to  prove  the  same,  is  a  subscribing  witness  either  from  his 
own  knowledge  or  from  the  testimony  of  a  credible  witness,  and  if  it 
shall  appear  from  the  testimony  of  such  subscribing  witness,  that  the 
person,  whose  name  appears  subscribed  to  such  deed  or  writing  is  the 
real  person  who  executed  the  same,  and  that  the  witness  subscribed 
his  name  as  such,  in  his  presence  and  at  his  request,  the  judge  or  offi- 
cer shall  grant  a  certificate  stating  that  the  person  testifying  as  sub- 
scribing witness,  was  personally  known  to  him  to  be  the  person  whose 
name  appears  subscribed  to  said  deed,  as  a  witness  of  the  execution 
thereof,  or  that  he  was  proved  to  be  such  by  a  credible  witness,  nam- 
ing him,  and  stating  the  proof  made  by  him,"  etc.  Revised  Statutes, 
ch.  XXIV,  sec.  20. 

The  certificate  under  consideration  is  wholly  defective,  in  this,  that 
it  contains  no  statement  of  the  identity  of  the  person  testifying  as  to 
the  execution  of  the  said  deed,  with  him  whose  name  is  thereunto 
subscribed  as  a  witness,  either  upon  the  knowledge  of  the  officer  tak- 
ing the  proof,  or  the  testimony  of  a  credible  witness.  The  bare  state- 
ment that  such  person  was  known  to  said  officer,  is  neither  a  literal 
nor  substantial  compliance  with  the  requisition  of  the  statute  in  that 
behalf.  Nor  is  the  statement  of  the  person  testifying  as  to  the  exe- 
cution of  the  deed,  the  proof  of  a  credible  witness,  required  by  the 
statute,  that  such  person  is  a  subscribing  witness  to  the  deed. 

3d.  The  third  certificate  shows  the  proof  of  the  execu- 
[*149]  tion  of  the  aforesaid  deed  by  James  C.  Dunn,  one  of  the 
grantors  named  in  it,  by  the  testimony  of  John  Tillson,  Jr.,  as 
a  subscribing  witness  of  the  execution  of  said  deed  by  the  said  Dunn, 
but  the  necessity  of  its  examination  is  superseded  b}'  the  admission  of 
the  defendant's  counsel  that  the  fifth  certificate,  showing  the  same 
proof  by  the  same  witness,  is  sufficient. 

The  remaining  certificates  are  intended  to  show  proof  by  persons 
other  than  the  subscribing  witnesses  to  said  deed,  of  its  execution  by 
one  or  more  of  the  grantors  named  therein.  The  view  taken  of  one 
of  said  certificates,  viz.  :  the  sixth,  Avhich  has  reference  to  the  execu- 
tion of  the  said  deed  by  all  of  the  grantors  named  in  it,  except  Charles 
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F.  Moulton,  will  render  the  expression  of  an  opinion  as  to  the  suffi- 
ciency of  any  of  the  others  unnecessary. 

6th.     That  certificate  is  as  follows,  to  wit: 

"State  of  Illinois,      )    ^  Be  it  remembered,  that  on  this  21st 

Adams  county,  )  ^^'     day  of  October,  A.  D.  1846,  came  before 

me,  John  Tillson,  Jr.,  to  me  personally  known,  and  who  being  by  me 
sworn,  did  depose  and  say,  that  he  was  personall}^  acquainted  with 
John  \V.  Leavitt,  Daniel  Low,  David  H.  Nevins,  Lemuel  Lamb,  John 
N.  dossier,  Amos  Biuney,  Joseph  L.  Joseph,  Samuel  S.  Lewis,  James 
C.  Dunn,  Joseph  Swift,'^  Charles  Atwater,  James  B.  Danforth,  and 
Frederick  Taylor,  whose  names  appear  subscribed  to  the  foregoing 
deed,  as  grantors  and  attesting  witness.  That  neither  of  said  individ- 
uals now  reside,  or  ever  have  resided  in  the  state  of  Illinois,  but  that 
all  of  Avhom,  as  deponent  verily  believes,  who  are  not  dead,  except 
Frederick  Taylor  whose  residence,  if  in  the  United  States,  is  unknown 
to  his  acquaintances,  now  reside  either  in  the  States  of  Massachusetts, 
Connecticut,  XeAV  York,  or  Pennsylvania.  That  said  deponent  well 
knew  their  signatures.  That  all  of  said  named  individuals,  except 
Frederick  Taylor,  were  the  trustees  of  the  Illinois  Land  Company,  of 
which  deponent  was  the  agent,  and  said  Taylor  the  secretary:  and  in 
connection  with  the  transactions  of  which  company,  said  depiment 
had  frequently  seen,  and  well  knew  all  the  signatures  of  the  said 
individuals;  tliat  said  deponent  verily  believed  each  and  all 
the  names  of  said  individuals  were  thereunto  subscribed  by  [*150] 
themselves.^' 

"In  testimony  whereof,  etc. 

[l.  s.]  (signed)  Peter  Lott,  Clerk, 

By  George  W.  Leech,  deputy.'' 
The  provision  of  law  in  pursuance  of  which  this  proof  was  taken,  is 
found  in  the  conclusion  of  sec.  20,  chap.  XXIV.  of  the  Rev.  Stat,  of 
18  5,  on  page  107,' and  is  in  the  following  words,  to  wit:  "And 
where  any  grantor  or  person,  executing  such  deed  or  writing,  and  the 
subscribing  witnesses  are  deceased,  or  can  not  be  had,  the  judge  or 
officer  as  aforesaid,  may  take  proof  of  the  handwriting  of  such  de- 
ceased party,  and  subscribing  witness  or  witnesses  (if  any),  and  the 
examination  of  a  competent  and  credible  witness,  who  shall  state  on 
oath  or  affirmation,  that  he  personally  knew  the  person  whose  hand- 
writing he  is  called  to  prove,  and  well  knew  his  signature  (stating his 
means  of  knowledge),  and  that  he  believes  the  name  of  such  person 
subscribed  to  such  deed  or  writing  as  party  or  witness  (as  the  case  may 
be),  was  thereto  subscribed  by  such  person;  and  when  the  handwriting 
of  the  grantor  or  person,  executing  such  deed  or  writing,  and  of  one 
subscribing  witness  (if  any  there  be)  shall  have  been  proved  as  afore- 
said, the  judge  or  officer  shall  grant  a  certificate  thereof  stating  the 
proof  aforesaid." 

It  is  o])jected,  _^rs^,  that  the  officer  taking  the  proof  of  the  hand- 
writing of  the  grantors  named  in  the  deed  under  consideration,  does 
not  in  this  certificate  state  that  John  Tillson,  Jr.,  the  person  l)y  whom 
such  proof  was  made,  was  a  competent  and  credible  witness;  and 
second,  that  the  said  Tillson's  means  of  knowledge  of  the  handwriting 
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of  the  person  named  as  grantors  in  and  subscribing  witness  to  said 
deed,  as  stated  in  said  certificate,  were  wholly  insufficient  to  entitle 
him  to  prove  by  the  statement  of  his  belief,  "that  the  names  of  such 
persons  subscribed  to  said  deed,"  as  grantors  and  witness,  ''were  there- 
to subscribed  by  such  persons." 

The  first  of  these  objections  is  manifestly  untenable.  Althou;:;h 
the  law  authorizes  the  officer  to  take  the  evidence  of  "com- 
[*151]  petent  and  credible  witnesses"  only  in  proof  of  the  execution 
of  deeds,  and  to  state  the  proof  made  by  such  witnesses  in 
his  certificate,  yet  it  does  not  require  him  to  certify  that  an}'  such 
witnesses  are  ''competent  and  credible."  The  law  is  in  that  respect 
directory  to  the  officer,  and  it  will  be  presumed  that  he  has  obeyed  its 
behests.  That  presumption,  it  is  true, may  be  rebutted  by  proof  that 
the  witness  proving  a  deed  in  any  case,  Avas  not  competent  nor  credi- 
ble, and  the  validity  of  the  proof  made  by  him  be  thus  destroyed; 
until  then  it  will  suffice. 

The  second  objection  is  also  considered  by  a  majority  of  the  court, 
as  inoperative  to  impair  the  validity  of  the  ceLtificate. 

The  statement  of  the  witness  that  he,  as  agent  of  the  Illinois 
Land  Company,  had  frecjuently  seen,  and  well  knew  all  the  signa- 
tures of  the  grantors  named  in  said  deed  as  trustees,  and  of  the  sub- 
scribing witness  as  secretary  of  the  same  company,  in  connection 
with  the  transactions  of  saicl  company,  is  deemed  sufficient  to  show 
either  that  he  had  seen  such  persons  write,  or  had  seen  documents 
with  their  names  subscribed  thereto,  and  recognized  by  them  as 
genuine,  in  the  course  of  business  transactions. 

In  holding  this  certificate  sufficient  we  are  not  to  he  understood  as 
dispensing  with  the  proof  necessary  to  lay  the  foundation  for  receiv- 
ing proof  of  a  deed  by  any  other  than  a  subscribing  witness  thereto, 
whnn,  as  in  this  case,  it  appears  that  the  deed  was  attested  by  a  sub- 
scribing witness. 

Such   foundation  can   only  be  laid  by  satisfactory  proof,  in  the 
language  of  the  law,  "that  the  grantor  or  person  executing  such 
deed  or  writing,  and  the  subscribing  v/itnesses  are  deceased,  or  can 
not  be  had''  (ilev.  Stat.  ch.  XXIV,  sec.  20);  and  the  recjuisition  of 
the  law  in  that  behalf  is  not  complied  Avith,  by  a  statement  of  the 
officer  in  his  certificate  of  the  proof  made  by  the  witness,  that  he 
swore  to  the  death  or  absence  of  the  grantor  and  subscribing  witness. 
That  proof  is  to  be  made  to  the  court  prelim  inary  to  offering  the  proof 
of  the  deed  for  its  adjudication,  and  must  be  made  by  matter  aJliiudo 
the  certificate.      In  the  absence  of  anything  showing  that 
['*152]     it  was  not  so,  it  will  be  presumed  that  this  rec|uisite  prelim- 
inary proof  was  in  this  case  made. 
II.     The  certificate  of  the  proof  of  the  execution  of  the  second 
deed  offered  in  evidence  by  the  plaintiff,  is  in  the  words  and  figures 
following,  to- wit: 

"State  of  Pennsylvania,  ) 

City  and  County  of  Phihidolohia.    ) 

On  the  9th  day  of  September,  A.  D,  1S42,  personally  came  before 
me,  Frederick  Taylor,  a  subscribing  witness  to  the  within  indenture, 
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with  whom  I  am  per.sonall}'  acquainted,  who,"  being  by  me  duly 
sworn,  did  depose  and  say,  that  he  resides  in  the  said  city;  that  he 
knew  Thomas  Dunhip,  and  Lemuel  Lamb,  the  persons  described  in, 
and  who  executed  the  within  indenture;  that  they  acknowledged  they 
executed  the  same  for  the  uses,  purposes  and  considerations  therein 
mentioned,  and  that  the  said  Frederick  Taylor  subscribed  his  name  as 
a  witness  thereto." 

'Tn  testimony  whereof,  etc." 

[Seal.]  (signed) 

''Edward  Hurst,  Not.  Pub.' 

The  objections  to  this  certificate  urged  by  the  defendants'  counsel, 
are  fi)'sf,  that  it  does  not  state  that  the  officer  taking  the  proof  of  the 
deed,  "ascertained"  before  granting  his  certificate,  that  the  person 
who  offered  to  prove  the  said  deed,  was  a  subscribing  witness,  either 
from  his  own  knowledge,  or  from  the  testimony  of  a  ''credible  wit- 
ness" as  required  by  law,  and  second,  that  it  does  not  state  "that  it 
appeared  from  the  testimony  of  such  subscribing  witness,  that  the 
said  witness  subscribed  his  name  as  such,  in  the  presence  and  at  the 
request"  of  the  grantor  named  in  the  deed. 

I  consider  the  first  of  these  objections  entirely  groundless.  The 
officer  in  his  certificate  describes  the  witness  who  proved  the  deed  as 
"Frederick  Taylor,  a  subscribing  witness  to  the  within  indenture,  with 
whom  I  am  personally  acquainted;"  and  that  I  consider  as  amount- 
ing virtually  to  a  statement  that  the  officer,  of  his  own  knowledge, 
knew  the  said  Frederick  Taylor  to  be  a  subscribing  witness  to 
said  deed. 

As  to  the  other  objection,  it  is  the  opinion  of  a  majority  [*153] 
of  the  court  that  it,  also,  is  unsound.  It  is  considered  that 
although  it  must  "apjiear  from  the  testimony  of  a  subscribing  witness, 
thit  he  had  subscribed  his  name  as  such  in  the  presence,  and  at  the 
request  of  the  grantor,  l)efore  the  officer  can  grant  his  certificate, 
that  nevertheless,  that  fact  need  not  be  stated  in  the  certificate;  that 
"the  proof  made  by  the  witness,"  which  the  Liw  requires  should  be 
stated  in  the  certificate,  has  reference  to  the  execution  of  the  deed  by 
the  grantors,  and  not  the  subscription  of  the  name  of  the  subscribing 
witness  thereto  as  such. 

In  this  view  of  the  subject,  the  court  did  not  err  in  admitting  said 
second  deed.  The  objection  to  the  plaintiff's  third  deed,  being  the 
first  offered  by  him  in  evidence,  from  Henry  Winsor  to  him,  is  two- 
fold, viz: 

1st.     That  it  misdescribes  the  land  sued  for;  and 

2d.  That  it  was  not  sufficiently  proved  to  have  been  executed  by 
the  grantor  named  in  it. 

1st.  The  description  of  the  land,  as  found  in  the  deed,  is  "a  cer- 
tain tract  of  laud  situate  in  Madison  county,  in  the  state  of  Illinois, 
to  wit:  the  south  fi'actionalhalf  of  section  No.  33,  T.  5  N.  of  R.  No. 
9  west  of  the  4th  principal  meridian."  The  description  in  the  plaint- 
iff's declaration  is  in  all  respects  the  same,  except  as  to  the  meridiau 
west  of  which  the  hind  is  described  as  lying,  that  named  in  the  said 
declaration    being  the  3d  principal  meridian.     The  variance  in  this 
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respect  between  the  allegation  of  the  declaration,  and  the  deed  offered 
in  evidence  to  support  it,  should  operate  to  render  the  latter  inad- 
missible for  irrelevancy,  unless  the  words  "of  the  4th  principal  meri- 
dian," used  in  it,  may  be  rejected  as  surplusage.  It  is  assumed  by  the 
plaintiff's  counsel  that  they  may  be.  He  insists  that  the  description 
of  the  land  as  being  in  a  certain  section,  township  and  range  west, 
and  in  Madison  county,  gave  to  it  a  certain  and  definite  locality  in 
that  county,  without  reference  to  the  particular  meridian  west  of  the 
range  in  which  it  was  situated,  lay;  that  the  law  wo  aid*  intend  that 
such  meridian  was  that  n&arest  said  county  on  the  east;  and  hence  the 
deduction  is  drawn  by  him,  that  any  reference  to  the  nieri- 
[*154]  dian  being  unnecessary  for  perfecting  the  description  of  the 
land,  should,  therefore,  if  inconsistent  with  the  description 
made  without  it,  be  rejected  as  surplusage. 

The  premises  assumed  by  him  are  undoubtedly  correct,  but  the  con- 
clusion drawn  therefrom  is  not  necessarily  so.  It  may  be  premised 
as  well  of  the  county  as  of  the  meridian,  that  the  latter  being  de- 
scribed, no  description  of  the  former  is  necessary,  and  then  by  the 
same  process  of  reasoning,  if  the  two  were  contradictory  of  each 
other,  it  might  be  rejected. 

But  the  necessity  of  the  rejection  of  either  of  these  terms  of  de- 
scription, where  both  are  used,  can  in  no  case  exist  if  they  be  compati- 
ble with  each  other.  In  such  case  they  add  to,  rather  than  diminish 
the  certainty  of  the  description  in  so  far,  as  they  express  what  in  case 
of  omission  to  define  the  meridian,  the  law  implies.  But  where  the 
terms  are  inconsistent  and  contradictory  of  one  another,  and  the  use 
of  both  destroys  the  certainty  of  description  found  in  the  use  of  either 
one  or  the  other,  if  both  be  used,  must  be  rejected,  or  the  deed  be  in- 
operative. As  in  this  case,  if  the  land  described  as  being  in  Mad- 
ison county,  had  been  also  described  as  being  not  in  T.  5,  but  in 
T.  4  N.  of  R.  9  west  of  the  4th  principal  meridian,  its  locality  would 
have  been  fixed  in  Hancock  county,  and  thus  inconsistency  between 
the  two  terms  of  description  used,  would  have  resulted  renderiiig  the 
rejection  of  one  or  the  other  necessary  to  give  effect  to  the  deed. 

In  such  case  the  description  by  the  meridi  ui  as  being  a  relative 
mete  or  l)ound  fixed  by  law  for  purposes  of  the  description  of  land, 
and  free  from  the  liability  to  change  to  which  county  lines  are  con- 
stantly subjected,  would  be  retained  in  preference  to  that  by  the 
county.  But  in  this  instance  no  such  conflict  arises.  The  fourth 
principal  meridian,  it  is  true,  does  not  extend  as  far  south  as  Madison 
county,  and  therefore  no  lands  lying  in  that  county  are  properly  de- 
scribed as  lying  west  of  that  meridian;  but  it  is  on  the  other  hand 
equally  true  that  there  is  no  such  tract  of  land  in  the  state  of  Illi- 
nois as  section  No.  33,  in  township  No.  5  north  of  range  No.  9, 
west  of  the  fourth  principal  meridian.  The  reference  to  that 
[*155]  meridian  is  consequently  as  unmeaning  as  if  made  to  a  meri- 
dian having  no  existence  in  the  state,  as  the  tenth  for  instance, 
and  its  effect  is  inoperative  to  disturb  the  certainty  of  the  description 
existing  without  it,  and,  upon  the  maxim  of  iifih>  per  iuiif/Ie  iioii  n'ti- 
atur,  must  be  rejected  as  surplusage.     Thus  the  description  being  left 
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as  if  no  meridian  had  been  referred  to,  corresponds  with  that  in  the 
declaration,  as  the  hiw  fixes  the  third  principal  meridian  as  that  west 
of  which  the  land  being  in  range  nine,  and  in  Madison  county,  nec- 
essarily must  be. 

Had  the  reference  to  the  fourth  principal  meridian  indicated  a  tract 
of  land  lying  in  the  state  of  Illinois,  but  out  of  the  county  of  Madi- 
son, and  thus  rendered  the  description  uncertain,  parol  evidence  would 
have  been  as  well  inadmissible,  as  inadequate,  either  to  relieve  from 
such  uncertainty,  or  to  indicate  which  of  the  contradictory  terms  of 
description  should  be  rejected.  But  the  parol  evidence  heard  upon 
the  trial  in  explanation  of  the  meaning  and  operation  of  the  deed  in 
question,  although  uncalled  for  and  improper,  was  nevertheless  with- 
out effect  upon  the  result.  It  amounted  to  no  aiore  than  the  court 
already  judicially  knew,  that  no  lands  in  Madison  county  lay  w^est  of 
the  fourth  principal  meridian.  Its  introduction,  consequently,  did 
not  prejudice  the  defendants. 

2nd.  Of  the  sufficiency  of  the  authentication  of  this  deed  there 
can  be  no  doubt.  The  acknowledgment  of  the  grantor  is  made  liefore 
a  justice  of  the  peace  of  the  county  of  Suffolk,  in  the  state  of  Massa- 
chusetts, and  his  certificate  is  accompanied  by  that  of  the  "clerk  of 
a  court  of  record,  to  wit,  of  the  court  of  common  pleas  within  and 
for  said  county  and  state,  under  his  hand  and  the  seal  of  said  court," 
that  the  said  '"deed  was  executed  ajid  acknowledged  in  conformity 
with  the  laws  of  such  state,"  as  required  by  the  statute  in  such  case 
made  and  provided.     Rev.  Stat.  XXIV,  sec.  16. 

There  being  no  error  in  the  opinion  of  the  circuit  court  in  admit- 
ting any  of  the  several  deeds  referred  to  in  evidence,  its  judgment  is 
affirmed  with  costs. 

Judgment  affirmed. 

Alexander  Young,  Sheriff,  etc.  v.  Benjamin  H.   Campbell  et  al. 

Motion  to  dismiss  a  Writ  of  Error.  [*156] 

1.  Peactice  on  ebeoe — indemnity.  Where  a  party  in  interest  in  a  bond  taken 
from  the  defendants  in  an  attachment  suit,  usually  called  a  forthcoming  bond, 
caused  a  suit  thereon  to  be  brought  in  the  name  of  the  sheriff  to  whom  the  bond 
was  executed,  without  his  knowledge  or  consent,  and  afterwards  sued  out  a  writ  of 
error  in  his  name,  the  supreme  court  ordered  that  the  writ  be  dismissed  unless 
indemnity  was  given  to  the  sheriff  against  all  costs  that  might  accrue  on  the  writ 
of  error,  by  a  day  stated. 

Motion  to  dismiss  a  writ  of  error.  In  this  case,  Alexander 
Young,  named  as  plaintiff  in  error  in  the  above  suit,  filed  the  follow- 
ing affidavit: 

"State  of  Illinois,  ) 
.Jo  Daviess  County.  \  Alexander  Young  being  duly  sworn,  states 
that  he  was  formerly  sheriff  of  Jo  Daviess  county  and  is  the  plaintiff 
in  error  in  the  suit  which  he  understands  is  now  pending  in  the 
supreme  court  of  Illinois,  entitled  Alexander  Young,  sheriff,  etc.  v. 
Benjamin  H.  Campbell  and  William  Hempstead,  impleaded,  etc,  which 
writ  is  taken  up  fi'om  the  circuit  court  of  Jo  Daviess  county.  Tliat 
he  never  authorized  or  instructed  the  said  suit  to  be  brought,  and 
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never  knew  that  there  was  such  a  Suit  brought  or  pending  in  the  cir- 
cuit court  of  Jo  Daviess  county  until  after  juclguient  for  costs  was 
rendered  against  him  in  the  said  circuit  court.  That  upon  an  inspec- 
tion of  the  papers  in  the  cause  he  finds  that  it  was  a  suit  brought  in 
his  name  in  the  circuit  court  of  said  county,  on  the  8th  day  of 
October,  a.  d.  1846,  by  Messrs.  Pratt  &  Higgins,  attorneys  at  law, 
founded,  as  it  appears  by  the  declaration  filed  on  that  day,  on  a  cer- 
tain writing  obligatory  given  by  the  defendants  to  this  affiant,  while 
he  was  acting  as  sheriff  of-  Jo  Daviess  county,  and  to  his  successors 
in  office,  said  bond  bearing  date,  August  7th,  1843. 

This  affiant  further  states,  that  he  has  not  been  sheriff  of  Jo 
Daviess  county  since  some  time  in  April  or  May,  A.  d.  1845,  haiing 
at  that  time  resigned  the  said  office  of  sheriff.  He  further 
[*157]  states  that  at  the  time  the  said  suit  was  brought  in  the  cir- 
cuit court  of  Jo  Daviess  county  and  long  before,  he  was  a 
resident  of  Jo  Daviess  county,  living  but  a  short  distance  from  Galena; 
and  he  was  in  the  habit  of  almost  daily  visiting  Galena,  and  that  he 
frequently  and  repeatedly  saw  the  attorneys  of  the  plaintiffs  about 
the  time  the  suit  was  brought,  and  for  many  months  before,  aud  he 
would  willingly  and  cheerfully,  at  any  time,  upon  request,  have  as- 
signed the  said  writing  obligatory  to  the  original  plaintiff  in  the  at- 
tachment suit  (Hugh  F.  Laird),  who  is  now  living  and  residing  but 
a  few  miles  from  Galena,  but  no  application  has  ever  been  made  to 
him  by  any  person  Avhatsoever,  to  assign  the  said  bond. 

He  states,  also,  that  Mr,  Pratt  was  employed  in  the  said  original 
suit  of  attachment  of  Laird  v.  Thayer,  for  the  plaintiff  long  before 
its  final  determination  and  when  judgment  was  finally  rendered.  He 
has  recently  learned,  very  much  to  his  surprise,  that  Mr.  Pratt  has 
taken  the  case  up  to  the  supreme  court  of  the  state,  which  has  been 
done  without  his  knowledge  and  against  his  wishes,  and  he  therefore 
asks  that  the  case  be  dismissed. 

He  adfls,  in  conclusion,  that  having  long  been  out  of  office,  and 
there  being  a  sheriff  of  Jo  Daviess  county,  duly  elected  and  qualified, 
when  this  suit,  now  pending  in  the  supreme  court,  was  brought  in 
the  circuit  court;  and  having  no  interest  whatsoever  in  the  matter,  he 
can  not  comprehend  by  what  right,  or  under  what  necessity,  his 
name  has  been  used  in  the  circumstances  of  this  case,  without  his 
authority  or  knowledge,  and  contrary  to  his  wishes. 

(signed) 

Alex'r  Young." 

"Sworn  to  and  subscribed  before  me,  this  18th  day  of  December, 
A.  D.  1847,  as  witness  my  hand  and  the  seal  of  the  circuit  court  of 
Jo  Daviess  county,  Illinois. 
Attest 
[Seal.] '  Wm.  H.  Bradley,  Clerk." 

The  original  writ  in  this  case  commanded  the  defendants  to  answer 

"Alexander  Yoimg,    sheriff,   etc."      The  declaration  com- 

[*158]     menced  in  these  words:  "Alexander  Young,  sheriff,  etc.,  who 

sues  for  the  use  of ."     The  defendants  demurred  to 

the  declaration,  and  the  demurrer  was  sustained  by  the  court  below. 
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The  plaintiff,  by  his  attorney,  excepted,  and 'electing  to  abide  by  the 
demurrer,  the  defendants  moved  for  judgment  thereon,  when  a  judg- 
ment was  rendered  against  the  plaintiff  for  costs. 

A  writ  of  error  was  sued  out  as  aforesaid.  The  motion  in  this 
court  was  argued  ex  parte  by  C.  Gilman,  for  the  plaintiff  in  error, 
who  contended  that  the  writ  should  be  dismissed.  /?'»'/',  because  it  was 
sued  out  without  his  knowledge  and  consent,  and  secoiu/l/j^  because 
the  statute  did  not  authorize  a  suit  upon  such  an  instrument. 

He  contended  that  the  case  was  not  be  regarded  in  the  same  light 
as  a  suit  upon  a  repleviu  bond.  In  the  latter  case,  on  condition  broken, 
"the  sheriff,  or  plaintiff,  in  the  name  of  the  sheriff  to  his  own  use," 
may  bring  suit.  Rev.  Stat.  ch.  88,  sec.  7,  p.  434.  In  cases  like  the 
present,  the  sheriff  is  required  to  return  the  bond  to  the  court  in 
which  suit  is  brought,  on  the  first  day  of  the  term  to  which  the 
attachment  is  returnable.  He  is  then  to  assign  the  bond  to  the 
plaijitiff  in  the  attachment,  etc.,  when  the  latter  ''may  bring  a  suit 
in  his  own  name  thereupon."  The  plaintiff  may  object  to  the  suffi- 
ciency of  the  bond,  and  if  he  does  not,  the  sheriff  is  no  longer  inter- 
ested, and  suit  can  only  be  brought  in  the  name  of  the  plaintiff.  Rev. 
Stat.  ch.  9,  sees.  9,  10. 

Admitting,  however,  for  the  sake  of  argument,  that  a  suit  may  be 
brought  in  the  name  of  the  sheriff,  as  is  allowed  in  cases  of  replevin 
bonds,  indemnity  must  then  be  given,  if  required.  But  this  suit  not 
being  commenced  for  the  use  of  any  person,  is  within  the  control  of 
the  plaintiff  in  error,  and  he  may  have  it  dismissed  on  his  own  motion. 

At  a  subsequent  day  of  the  term,  the  court  caused  the  following 
order  to  be  entered. 

Ordered,  that  the  writ  of  error  be  dismissed  unless  the     [*159] 
plaintiff  in  error  be  indemnified  by  the  giving  of  security  for 
all  the  costs  that  may  accrue  on  this  writ  of  error.     The  bond  for 
costs  to  be  approved  by  the  clerk  of  this  court,  and  filed  on  or  before 
the  first  day  of  J  une  next. 

Eiih  nisi. 

Matthias  Hulick  v.  Ika  Scoyil. 

Error  to   Peoria. 

1.  Pbactice — admission  of  testimony.  Testimony,  if  relevant,  may  be  properly 
recaived,  although  in  itself  insufficient  to  show  good  ground  of  recovery  or  de- 
fense, and  a  party,  by  not  objecting  to  its  reception  when  offered,  does  not  com- 
promit  any  right  afterwards  to  ask  for  its  exclusion  on  account  of^  such  insuffi- 
ciency, (a) 

2.  Trespass — distinguished  from  intrusion.  Intrusion  and  trespass,  under  the 
statute,  are  distinguishable  in  this:  the  former  implies  an  unlawful  possession 

Cases  Citing  Text.  which  has  not  been  fulfilled,  is  properly 

(a)  Evidence    apparently   irrelevant  rejected  in  absence  of  offer  to  prove 

should   be    excluded;   if    its    relevancy  that  obligee  had  notice  of  such  condi- 

afterwards  appears  it  may  be  offered  a  tion;     Hulick  v.  Scovil  relied  upon  in 

second  time.     Lonergan  r.  Stewart.  55  dissenting  opinion.     Comstock  r.  Gage, 

111.  44,  50.     In  suit  against  sureties  on  91  HI.  328,  355.     See  Bedell   v.  Janney 

official  bond,  evidence  on  part  of  sure-  ^jo.s^  193,  and   Rogers  v.  Brent,  5  Gilm. 

ties    that    they  signed  upon    condition  575,  and  Curtis's  notes  thereto. 
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of  lands,  while  the  latter  may  amount  to  a  mere  entry  upon  land  without  retain- 
ing possession,  but  doing  some  damage. 

3.  Patent — distinguished  from  Auditor'' s  deed.  An  auditor's  deed  is  not  a  patent; 
there  is  a  manifest  distinction  between  them.  The  latter  conveys  the  title  of  the 
government,  and  is  under  the  hand  of  the  chief  executive  officer  and  the  great 
seal  of  state.  The  former  simply  passes  the  owner's  title,  and  is  executed  by  the 
auditor,  or  other  proper  officer,  under  his  own  hand  and  seal. 

4.  Auditoe's  deed — its  dignity.  An  auditor's  deed,  so  far  as  delivery  and  ac- 
ceptance are  concerned,  stands  on  the  same  footing  as  any  other  deed  between 
individuals. 

5.  Same — instance.  In  an  action  of  ejectment  brought  by  A  against  B,  the 
latter  read  in  evidence  to  the  jury  an  auditor's  deed  to  C  of  the  premises  in  con- 
troversy, founded  upon  a  sale  for  taxes,  etc.  due  thereon,  in  order  to  establish  an 
outstanding  title.  It  further  appeared  in  evidence  that  the  attorney  of  B,  a  wit- 
ness in  the  case,  applied  for  and  obtained  the  deed  from  the  auditor  at  the  in- 
stance of  his  client;  that  neither  he  nor  his  client  were  authorized  by  C  to  obtain 
it,  and  that  the  deed  was  never  delivered  to  or  accepted  by  C:  that  the  witness 
had  heard  there  was  such  a  person  as  C  but  did  not  know  him:  and  that  when  the 
deed  was  made  by  the  auditor,  the  witness  took  it,  and  that  it  still  remained  in 
his  or  his  client's  possession.  He  further  stated  that  B  claimed  under  C,  and  this 
was  the  only  evidence  offered  for  the  purpose  of  connecting  himself  with  the 
title  alleged  to  pass  by  the  deed:  Held,  that  there  was  no  delivery  and  acceptance 
of  the  deed,  (b) 

6.  Deed — delivery  an  essential.  A  deed  can  only  take  effect  at  and  from  its  de- 
livery, if  at  all,  and  delivery  and  acceptance  must  be  mutual  and  concurrent  acts. 
Proof  of  an  acceptance  subsequent  to  the  delivery  is  not  sufficient  to  give  valid- 
ity to  the  deed.  The  presumption  that  a  party  will  accept  a  deed  because  he  is 
to  be  benefited  thereby,  is  never  carried  so  far  as  to  consider  him  as  having  ac- 
cepted it.  (c) 

Ejectment,  originally  brought  by  the  plaintiff  in  error  against  tbe 
defendant  in  error  iu  the   Fulton  circuit  court,  but  subse- 
[*160]     quently  removed  into  the  Peoria  circuit  court,  where  it  was 
beard  before  the  Hon.  John"  D.  Caton,  without  the  inter- 
vention of  a  jury,  by  the  agreement  of  the  parties.     The  court  found 
the  issue  for  the  defendant  and  rendered  judgment  accordingly. 
The  evidence  is  stated  in  the  opinion  of  the  court. 

E.  N.  Powell,  for  the  plaintiff  in  error.  1.  Delivery  is  essential 
to  the  validity  of  a  deed.  Yet  a  delivery  in  some  instances  may  be 
to  a  third  person  for  the  use  and  benefit  of  the  grantee.  Church  v. 
Gilman,  15  Wend.  656;  Ferguson  v.  Miles,  3  Gilm.  358.  But  when 
the  delivery  is  made  to  a  third  person,  it  must  appear  that  it  was  for 
the  use  of  the  grantee. 

But  a  deed  procured  by  a  mere  volunteer,  without  authority  of  the 
grantee,  is  void.     Ferguson  v.  Miles,  Ibid.  358.  _ 

In  this  case,  it  clearly  appears  from  the  testimony  that  there  was 
no  delivery  to  the  grantee  or  acceptance  by  him,  or  to  a  third  person 
for  his  use  and  benefit,  and  there  can  be  no  delivery  without  an  ac- 
ceptance. Jackson  v.  Phipps,  12  Johns.  418;  Herbert  r.  Herbert, 
Bre.  282;  Church  r.  Gilman,  15  Wend.  <)56;  Jackson  v.  Richards,  6 
Cowen,  617;  Bryan  i\  Wash,  2  Gilm.  557. 

{b)  In   ejectment    suit    outstanding  by  deed  or  dedication   by   plat,  mere 

title  in  person  other  than   plaintiff  is  execution  by  grantor  is  not  proof  of 

good  defense.     Masterson  v.  Cheek,  23  acceptance  by  grantee.     Littler  v.  City 

in.  72,  75.  of  Lincoln,  106  111.  353,  369. 

(c)  If  any  burden  is  imposed,  either 
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2.  But  it  will  be  contended  on  the  other  side  that  the  auditor's 
deed  is  a  patent,  and  therefore  it  needs  no  formal  delivery,  but,  so 
soon  as  it  is  executed,  that  it  at  once  becomes  valid  without  delivery 
to  or  acceptance  by  the  grantee;  and  the  case  of  Graves  v.  Bruen,  1 
Gilm.  167,  will  be  cited  in  support  of  this  position. 

I  can  see  nothing  in  that  case  to  call  for  such  a  decision,  and  am, 
therefore,  led  to  conclude  that  it  was  nothing  but  a  ''"'j itdiciaJ  flourish.'''' 
The  recording  of  a  deed  adds  nothing  to  its  validity;  the  recording  of 
a  deed  is  merely  to  give  notice. 

The  case  in  15  Wend.  656  was  a  deed  emanating  directly  from  the 
state  of  Connecticut,  and  the  supreme  court  of  New  York  placed  the 
deed  precisely  upon  the  same  grounds  as  a  deed  from  an  individual. 

Again,  the  supreme  court  of  the  United  States,  in  the  case  of 
Boardman  v.  The  Lessees  of  Read,  6  Peters,  342,  says  ^'Titles 
acquired  under  sales  for  taxes  depend  upon  different  prin-  [*161] 
ciples,  and  these  are  the  titles  to  which  some  of  the  authori- 
ties cited  in  the  argument  refer.  Where  an  individual  claims  land 
under  a  tax  sale,  he  must  show  that  the  substantial  requisites  of  the 
law  have  been  observed ;  but  this  is  never  necessary  when  the  claim 
rests  on  a  pcdent  from  the  commonwealth." 

Now  it  seems  to  me,  that  if  the  auditor's  deed  is  to  be  assimilated 
to  a  patent,  that  then  it  inevitably  follows  that  the  deed  of  the  sheriff^ 
for  lands  sold  for  taxes,  or  upon  an  execution  at  law,  would  be  a 
patent.  The  auditor  is  the  oiScer  appointed  by  the  state  to  execute 
the  deed;  it  is  called  a  deed  in  the  act  authorizing  him  to  mak3  it; the 
sheriff  is  also  the  officer  appointed  by  the  same  authority  to  execute  a 
deed,  and  his  deed  is  as  much  a  patent  as  the  deed  of  the  auditor.  It 
is  true  there  may  be  a  little  more  dignity  in  the  office  of  auditor  in 
consequence  of  his  proximity  to  the  fountain  of  power,  still  his  deed 
is  under  his  own  private  seal,  and  not  like  patents,  issuing  direct 
from  the  state,  under  the  great  seal. 

3.  I  am  also  advised  that  the  defendant's  counsel  will  rely  upon 
the  case  of  Doe,  etc.,  v.  Knight,  12  Eng.  Com.  Law  R,  361. 

By  a  careful  examination  of  that  case,  it  will  be  found  that  it  does 
not  run  counter  to  the  authorities  above  cited.  In  that  ca*e  the  court 
decided  that  the  deed  had  been  sufficiently  delivered,  because  the 
grantor  had  parted  with  the  custody  of  the  deed,  and  had  delivered  it 
to  a  third  person  for  the  use  and  benefit  of  the  grantee. 

Delivery  of  some  kind  is  deemed  necessary,  by  all  the  authorities. 
Now  compare  the  facts  in  the  case  above  cited  with  the  case  now 
before  the  court.  Here  by  the  bill  of  exceptions  it  appears  that  no 
delivery  to  the  grantee,  or  to  any  person  for  his  use,  was  ever  made. 
The  fact  of  authority  in  Elliott  to  procure  the  deed  is  expressly  nega- 
tived, and  there  can  be  no  presumption  of  authoi'ity,  or  that  the  deed 
was  for  the  benefit  of  the  grantee.  If  anything  is  to  be  presumed,  it 
is  that  Wolcott  had  abandoned  his  purchase  by  never  taking 
out  his  deed,  or  that  he  had  received  his  redemption  money  [*162] 
from  the  owner  of  the  land. 

W.  Elliott,  Jr.  for  the  defendant  in  error,  filed  the  following 
brief:  It  is  contended  by  plaintiff  that  the  deed  of  the  auditor  was 
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erroneously  admitted  in  evidence  in  tlie  circuit  court,  because  it  was 
not  delivered  to  the  granieein  j^roj^ria  persona.  An  auditor's  deed  is 
a  patent  for  land  from  the  state.  Patents  or  deeds  from  the  United 
States,  or  a  state,  are  sufficiently  delivered  when  signed  by  the  proper 
officer  and  filed  in  his  office,  and  vest  the  title  of  the  land  in  the 
patentee  without  further  delivery.  Graves  v.  Bruen,  1  Gilm,  167; 
Rhinehart  r.  Schuyler,  2  do.  473. 

But  admitting  that  patents  are  to  be  subject  to  the  same  rules  as 
other  deeds,  this  deed  was  delivered.  •  Wolcott  had  prior  to  its  issu- 
ance, purchased  the  land  conveyed  of  the  state  for  taxes;  the  auditor, 
in  accordance  with  his  duty,  had  executed  a  deed  to  the  purchaser, 
and  delivered  the  same  to  aii  attorney  of  this  court  for  the  benefit  of 
the  grantee,  whose  acceptance  of  the  same  in  behalf  of  the  grantee 
was  sufficient  to  vest  the  title  to  the  land  iu  the  grantee.  A  delivery 
ma}^  be  made  to  a  stranger  for  and  in  behalf  of  the  grantee  and  to  his 
use,  although  he  may  be  entirely  ignorant  of  the  conveyance. 
Bryan  v.  Wash,  2  Gilm.  557;  Hatch  r.  Hatch,  9  Mass.  307. 

0.  H.  Browning  &  N.  Bushnell,  for  the  defendant  in  error' 
argued:  I.  The  statement  of  the  defendant  that  he  claimed  title  to 
the  premises  in  controversy,  under  the  grantee  in  the  tax  deed  were 
properly  received  iu^^evidence.  The  declaration  of  a  person  in  posses- 
sion of  land  which  qualify  or  give  character  to  such  possession,  are 
alwa.ys  adnr'ssible  in  evidence  as  a  part  of  the  res  gesfce.  1  Greenl. 
Ev.  sec.  109. 

II.  The  plaintiff  in  ejectment  must  recover  on  the  strength  of  his 
own  title.     It  is  sufficient  lor  the  defendant  to  show  title  out  of  the 

plaintiff,  whether  in  himself  or  in  a  third  person.       Adams' 
[*163]    Eject.  275;  Bloom  v.  Burdick,  1  Hill's  (N.  Y.)  R.  130.  The 

only  exception  is,  where  it  appears  affirmatively  that  the 
defendant  is  a  mere  trespasser  or  intruder  without  color  or  claim  of 
title;  in  that  case  he  can  not  set  up  an  outstanding  title  in  a  third 
person.  Jackson  v.  Harder,  4  Johns.  202;  Same  v.  Rowland.  6 
Wend.  671;  Same  v,  Moore,  16  Johns.  197;  Same  v.  Schamber,  7 
Cowen,  187,  643;  Same  v.  Starabury,  9  Wend.  201.  In  the  present 
case,  the  defendant  is  in  possession,  claiming  title.  There  is  no  evi- 
dence to  show  that  this  claim  is  fraudulent  or  colorable;  nothing  to 
explain  the  origin  or  to  cpialify  the  character  of  this  possession.  The 
possession  alone,  unexplained,  is  prima  facie  evidence  of  title,  sum-* 
cient  to  protect  the  defendant  against  the  whole  world  except  the 
rightful  owner. 

III.  There  was  a  sufficient  delivery  and  acceptance  of  the  tax 
deed.  A  deed  may  be  delivered  by  words  or  acts,  or  by  words  alone. 
It  may  be  delivered  to  the  grantee,  or  to  his  agent,  or  to  a  stranger 
to  his  use.  If  delivered  to  a  stranger,  whether  or  not  the  grantee  is 
informed  of  the  execution  of  the  deed  and  formally  accepts  it,  is  im- 
material. If  thus  delivered  by  the  grantor  to  a  stranger  for  the  pur- 
pose of  conveying  title  and  for  the  use  of  the  grantee,  this  is  a  valid 
delivery;  and  if  the  grant  is  beneficial  to  the  grantee,  his  acceptance 
will  be  presumed.     The  exercise  of  volition  on  his  part  is  not  required; 
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this  acceptance  is  a  conclusion  of  law,  antecedent  to  all  information 
on  the  subject;  an  inference  founded  npon  the  reasonable  presumption 
that  every  man  will  accept  of  an  act  done  for  his  benefit.  Whether 
the  deed  has  been  delivered,  depends  upon  the  fact  whether  the  grantor 
tor  has  placed  it  beyond  his  own  control,  whether  any  act  remains  to 
be  done  by  him.  If  it  is  denied  that  the  deed  has  been  accepted,  it  is 
for  the  party  making  the  denial  to  disprove  the  presumption  arismg 
from  the  beneficial  nature  of  the  grant.  This  must  be  done  by  evi- 
dence, not  merely  negative,  showing  that  the  grantee  is  ignorant  of 
the  deed,  but  affirmative  and  positive,  bringing  home  to  the  party  a 
knowledge  of  the  deed,  and  a  disaffirmance  of  it.  Till  such 
disaffirmance  is  shown,  the  presumption  of  acceptance  must  ['^^164] 
continue.  For  as  this  acceptance  is  implied  by  law  for  the 
benefit  of  the  grantee,  through  his  inability  to  accept  in  fact  from 
his  ignorance  of  the  grant,  the  mere  continuance  of  this  ignorance  and 
consequent  inability  can  not  rebut  the  original  presumption.  Such 
is  the  plain  conclusion  to  be  drawn  from  a  careful  analysis  of  the 
numerous  authorities  on  the  subject.  Verplank  v.  Sterry,  12  Johns. 
576;  Souverbye  v.  Arden,  1  Johns.  Ch.  R.  240;  Cook's  adra'r.  v.  Hen- 
dricks, 502;  4  Munroe,  502;  Inlow  v.  Commonwealth,  6  do.  74;  Bryan 
V.  Wash,  2  Gilm.  557;  Shelton's  Case,  Cro.  Eliz.  7;  4  Cruise's  Dig.  28; 
Shep.  Touch.  57-8;  4  Com.  Dig.  title  Fail,  A  3,  273;  Taw  v.  Bury,  2 
Dyer,  167  b;  Church  v.  Gilman,  15  Wend.  656;  Jackson  v.  Richards, 
6  'Cfwen,  617;  Wankford  v.  Wankford,  1  Salk.  299,  301;  Ferguson  v. 
Miles,  3  Gilm.  358;  Cro,  Eliz.  54;  Wheelwright  v.  Wheelwright,  2 
Mass.  447;  Doe  r.  Knight,. ] 2  Eng.  Com.  Law  R.  351;  Maynard  v. 
Maynard,  10  Mass.  456;  Harrison  v.  Phillips'  Acad.,  12  do. 456;  Scrug- 
haiii  V.  Wook,  15  Wend.  545;  Herbert  v.  Herbert,  Bre.  278;  Clark,  v. 
Ray,  1  Har.  &  Johns.  318;  Fay  v.  Richardson,  7  Pick.  91;  Hatch  v. 
Hatch,  9  Mass.  307;  Hedge  v.  'Drew.  12  Pick.  141. 

0.  Peters,  also  for  the  defendant  in  error,  contended  there  was  no 
necessity  for  any  delivery  of  the  deed  of  the  Auditor  of  State  to  E. 
Wolcott,  in  order  to  show  title  out  of  the  plaintiff. 

This  court  has  solemnly  decided  that  a  deed  from  the  auditor,  pred- 
icated upon  a  sale  of  land  for  taxes,  is  a  patent,  and  has  the  same 
force  and  effect  as  any  other  patent  from  the  government  of  the  state 
or  United  States,  by  its  ]n-oper  officers.  On  this  point  he  cited  Graves 
'V.  Bruen,  1  Gilm.  167;  Rbinehart  v.  Schuyler,  2  do.  473.  He  further 
contended,  that  a  patent  took  effect  from  the  time  of  its  execution. 
When  the  proper  officer  has  duly  executed  the  patent,  his  functions 
and  power  over  the  subject  matter  of  it,  ceases,  and  the  right  of  him 
for  whose  benefit  it  is  made,  begins.  The  auditor  has  his 
duty  to  perform,  viz. :  to  malvc  the  patent;  here  his  duty  [*165] 
ends,  and  his  power  ceases,  and  the  rights  of  the  patentee 
become  vested  and  fixed.  In  grants  of  land  to  purchasers  from  the 
United  States,  patents  often  remain  for  yaars  in  the  public  laud  office. 
Would  any  one  seriously  contend,  that  the  patent  is  inoperative  so 
long  as  it  remains  in  the  office?  that  the  patentee  in  such  case,  has 
acquired  no  title  described  in  the  patent?  and  according  to  the  decis- 
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ions  of  this  court,  is  not  the  auditor's  deed,  Avhich  has  been  termed 
(perhaps  not  inappropriately),  a  ''tax  patent,"  to  have  all  the  force  and 
effect,  and  accompanied  by  all  the  incidents  of  any  other  patent, 
emanating  from  the  government?  This  must  be  so,  or  this  court 
must  recede  from  the  ground  it  has  heretofore  occupied,  and  overturn 
the  rules  it  has  established,  and  the  decisions  it  has  pronounced.  The 
effect  to  be  given  to  a  patent,  and  v/hen  it  is  to  take  effect,  is  well 
stated,  and  forcibly  illustrated  in  the  case  of  Marbury  v.  Madison,  1 
Cranch.  137. 

In  the  case  at  bar,  the  owner  of  the  land  w^as  in  default  in  his  duty 
to  the  government,  by  not  paying  the  taxes  assessed  upon  it;  by  opera- 
tion of  law,  the  land  is  condemned  for  this  uon~payment  of  its  dues 
to  the  government.  The  auditor,  in  pursuance  of  lav/,  offers  it  for 
sale,  and  it  is  sold  at  public  auction  in  conformity  to  law.  The  time 
for  the  redemption  expires,  and  the  auditor  executes  a  deed  to  the 
purchaser,  Wolcott.  This"  is  all  the  auditor  had  to  do.  The  govern- 
ment lost  all  control  over  the  subject  '/nstanfer,i\])on  the  performance 
of  this  official  act,  the  execution  of  the  patent  by  the  auditor.  Had 
the  deed,  by  any  casualty,  been  immediately  destroyed,  it  would  not 
have  divested  Wolcott  of  his  title  to  the  land.  The  conclusion,  then, 
will  follow,  that  the  defendant  having  shown  that  the  deed  (the 
patent)  to  Wolcott  had  been  made  by  the  auditor,  the  title  is  shov/n 
to  be  out  of  the  plaintiff,  and  the  inquiry  whether  it  was  delivered  or 
not,  is  rendered  unimportant  and  immaterial.  % 

It  also  follows,  that  the  proof  of  the  declarations  of  defendant  as 
proved  by  Mr.  Elliott,  is  immaterial,  inasmuch  as  the  patent  shows 
that  the  title  is  out  of  the  plaintiff,  and  is  rendered  effectual, 
[*16i>]  and  fully  sustains  the  defense,  irrespective  of  any  declara- 
tions of  defendant. 

A.  Williams,  for  the  plaintiff  in  error,  in  conclusion.  A  mere  in- 
truder can  not  set  up  an  outstanding  title  in  a  third  person.  Perr}^- 
man's  Lessees  v.  Clallison,  1  Term.  R.  515;  Jackson  r.  Harder,  4  Johns. 
202-2 1 1 ;  Williams  v.  Clay  tor,  1  Seam.  503,  505-0 ;  Sands  v.  Codwise, 
4  Johns.  597. 

A  tax  deed  is  not  a  patent.  They  depend  upon  entirely  different 
principles.  Boardrnan  v.  The  Lessee  of  Read,  6  Peters,  342;  Doty  v. 
Peasley,_2  Bibb,  15;  Shortridge  v.  Cafclett,  1  A.  K.  Marsh.  587. 

A  delivery  and  acceptance  of  a  deed  is  absolutely  essential  to  its 
operation.  Herbert  r.  Herbert,  Bre.  282;  Ferguson  v.  Miles,  3  Gilm. 
363;  Bryan  v.  Wash,  2  do.  557. 

In  all  the  reported  cases  at  the  time  of  the  decision  upon  the  opera- 
tion of  the  deed,  the  grantee  was  claiuiiug  under  it. 

In  this  case  the  grantee  knows  nothiug  of  the  existence  of  the 
deed.  It  was,  as  the  evidence  shows;  surreptitiously  procured  by  the 
defendant  for  the  purpose  of  defeating  this  action,  and  has  remained 
in  his  hands  ever  since.  The  plaintiff  proved  title  in  himself  to  the 
land.  The  defendant  seeks  to  defeat  that  title,  not  by  showing  para- 
mount title  in  himself,  but  by  proving  that  he — without  any  author- 
ity so  to  do — procured  the  auditor,  in  1842,  to  make  out  and  deliver 
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to  him  a  tax  deed  for  the  land  reciting,  that  it  was  sokl  in  1832  to  E. 
Wolcott,  without  any  proof  that  the  land  had  ever  been  sold  for 
taxes.  This  court  has  decided  that  such  deed,  when  offered  in  evi- 
dence by  the  owner  thereof,  v/ithout  any  evidence  showin"-  the  cir- 
cumstances under  which  it  was  executed,  was  evidence  that  it  w.is 
rightly  made;  but  they  can  scarcely  be  prepared,  when  it  is  shown  to 
have  been  surreptitiously  obtained,  to  decide  that  it  is,  without  any 
other  proof  that  the  land  had  been  sold,  etc.  It  can  not  be  allowed 
to  a  defendant  in  this  way  to  create  a  title  in  a  third  person  without 
his  knowledge  and  consent,  and  then  to  use  it  to  prevent  the  owner 
of  the  land  from  recovering  it. 

Opinion  of  the  court  by  Thomas,  J.*     The  plaintiff  in 
error   brough  this  action  of  (yVc/v;?<'Hi  in  the  circuit  court  of     [*1G7] 
Fulton  county,  to  evict  defendant  from  the  possession  of  a 
certain  tract  of  land  lying  in  that  county.  The  case  went  by  change 
of  venue  into  the  Peoria  circuit  court,  where  it  was,  by  the  agree- 
ment of  parties, tried  by  the  court  without  the  intervention  of  a  jury. 

The  plaintiff,  claiming  under  the  general  government,  exhibited  a 
chain  of  title,  commencing  with  the-  patentee  and  terminating  in 
himself,  every  link  of  which  was  perfect.  The  defendant  relied  upon 
showing  title  out  of  plaintiff,  under  and  by  virtue  of  a  sale  for 
taxes  in  pursuance  of  law.  For  that  purpose  he  read  in  evidence  to 
the  court  a  deed  of  the  auditor  of  public  accounts  of  the  state  of 
Illinois,  reciting  an  exposure  of  the  tract  of  land  in  question  \,o  pub- 
lic sale  on  the  14th  day  of  January,  A.  D.  1832,  in  conformity  to  law, 
for  the  sum  of  $2.62,  the  amount  of  tax  for  the  year  1831,  with 
int^^rest  and  costs  chargeable  to  said  tract  of  land;  the  purchase  of 
said  land  by  one  E.  Wolcott  for  the  said  sum  of  $2.62,  and  the  pay- 
ment of  the  purchase  money  by  the  said  Wolcott,  and  conveying  said 
land  to  him  in  fee  simple. 

The  plaintiff  thereupon  called  William  Elliot,  jr.,  the  defendant's 
attorney,  and  proved  by  him  that  he  went  to  the  auditor's  office,  at 
the  instance  of  the  said  defendant,  and  procured  the  auditor  to  execute 
the  said  deed;  that  the  said  Wolcott,  the  grantee  in  said  deed,  never 
authorized  him  or  his  client  to  get  said  deed  executed,  and  that  said 
deed  never  was  delivered  to  nor  accepted  by  said  E,  Wolcott;  that 
witness  had  heard  there  was  such  a  person  as  E.  Wolcott,  but  did  not 
know  him,  and  that  when  said  deed  was  made  by  the  auditor,  witness 
took  it  and  it  has  ever  since  been  in  his  or  his  client's  possession.  The 
said  witness  stated  that  the  defendant  claimed  under  the  said  grantee, 
which  was  the  only  evidence  offered  by  the  defendant  connecting 
himself  with  the  title  alleged  to  pass  by  said  deed  to  the  said  grantee. 
This  statement  of  the  witness,  lie  was  permitted  to  make, 
the  plaintiff's  objection  to  the  contrary  notwithstanding.         [*168] 

Upon  this  state  of  facts  the  plaintiff  moved  the  court  to 
exclude  the  said  deed  from  the  consideration  of  the  court,  upon  the 
ground  that  it  never  had  been  delivered  to  nor  accepted  by  the  grantee 

*WiLSON,  0.  J.  and  Denning  J.  did  not  sit  in  this  case. 
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named  in  it.     The  court  overmled  the  motion,  found  the  issue  for 
the  defendant,  and  rendered  judgment  accordingly. 

These  several  opinions  of  the  court  admitting  the  evidence  objected 
to  by  plaintiff,  in  refusing  to  exclude  the  deed,  and  in  rendering  judg- 
ment vv^ere  excepted  to  by  the  plaintiff,  and  are  now  assigned  for  error. 
The  only  matter  in  controversy  here,  as  it  was  in  the  court  below, 
is  as  to  the  validity  of  the  title  on  which  the  defense  is  based.  The 
result  of  that  controversy  depends  mainly  on  the  question  of  delivery 
of  the  deed  to,  and  acceptance  by  the  grantee.  Before  considering  it, 
however,  it  becomes  necessary  to  dispose  of  several  questions  of  minor 
importance,  but  in  their  nature  preliminary,  involving  on  the  one 
hand  the  plaintiff  's  right  to  raise  the  question  of  the  delivery  and 
acceptance  of  the  deed,  under  the  assignment  of  errors;  and-  on  the 
other,  the  defendant's  right  to  set  up  an  outstanding  title  in  a 
stranger,  in  bar  of  plaintift''s  recovery. 

The  defendant's  attorney  insists,  arguendo^ihsii  the  plaintiff  having 
permitted  the  deed  to  go  in   evidence  to  the  court  without  objec- 
tion, should  not  now  be  allowed  to  deny  that  it  was  operative  to  vest 
title  in  the  grantee;  but  this  view  of  the  subject  is  incorrect.      The 
question  is  not  as  to  the  legal  admissibility  of  the  deed  in  evidence, 
irrespective  of  any  extraneous  matter,  but  of  its  sufficiency  taken  in 
connection  with  the  circumstances  accompanying  its  delivery,  to  sub- 
serve the  purposes  for  which  it  was  offered.      Testimony,  if  relevant, 
may  be  properly  received,  although  in  itself  insufficient  to  show  good 
ground  of  recovery  or  defense  as  the  case  may  be,  where  its  deficiency 
may  be  supplied  by  other  proof.     As  for  instance,  a  sheriff's  deed, 
which,  to  show  title,  must  be  accompanied  by  evidence  of  a  judgment 
and  execution;  or  the  ordinary  case  of  one  of  a  series  of  deeds,  relied 
upon  to  show  title.      In  such  case  it  is  not  necessary  to 
[*169]     exhibit  the  entire  chain  of  evidence  at  a  single  view,  but 
from  the  very  nature  of  the  case  it  must  be  extended  pro- 
gressively.    The  question  is  not  as  to  the  sufficiency  of  the  link 
offered  and  its  associate  links  to  complete  the  chain,  or  endue  it  with 
the  necessary  strength  for  its  intended  purposes,  but  simply  as  to  its 
adaption  to  the  composition  of  the  proposed  chain.      Nor  will  the 
court  undertake  so  to  control  a  party  endeavoring  to  make  out  his 
chain  of  title,  as  to  require  that  each  link  be  the  regular  sequence  of 
that  next  preceding  it  in  the  order  of  the  evidence.    When,  however, 
the  whole  evidence  on  the  subject  has  been  heard,  if  the  court  con- 
sider it  insufficient,  they  may,  on  the  application  of  the  party  against 
whom  it  was  offered,  either  exclude  it,  or  instruct  the  jury  that  it  is 
insufficient  to  maintain  the  action  or  defense  as  the  case  may  be. 

Tested  by  this  rule,  the  deed  was  admissible  in  evidence  and  could 
not  properly  have  been  rejected  if  it  had  been  objected  to.  It  was 
pertinent  to  the  matter  in  issue,  and  if  not  sufficient  in  itself  to  make 
out  the  defense  based  upon  it,  might  have  been  followed  by  other 
evidence  making  it  so.  The  plaintiff,  therefore,  in  permitting  it  to 
be  read  in  evidence  without  objection,  did  not  compromit  any  right 
afterwards  to  ask  for  its  exclusion,  on  account  of  its  impotency  to 
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show  title  out  of  ilia  plaintiff,  whether  it  appeared  intriusically  or 
fi'om  matter  aliunde. 

Aud  now  as  to  the  defendant's  right  to  defend  his  possession  in  the 
manner  attempted  by  him,  which  is  denied  by  the  plahitiff's  counsel. 
Is  he,  as  is  contended,  a  mere  intruder  upon  the  land,  connecting  him- 
self in  no  way  with  the  alleged  outstanding  title  of  Wolcott?  And 
if  so,  can  he  properly  interpose  that  title  as  a  bar  to  plaintiff's 
recorery  ? 

Of  the  insufficiency  of  the  defendant's  evidence  to  connect  him 
with  Wolcott's  title,  I  have  no  doubt;  and  in  coming  to  this  conclu- 
sion I  by  no  means  controvert  the  rule  of  evidence  relied  upon  by  his 
counsel,  but  simply  deny  its  applicability  to  the  question  under  con- 
sideration.. That  rule,  as  laid  down  by  Greenleaf,  is,  that  ''declara- 
tions of  a  person  in  possession  of  land  in  disparagement  of 
the  title  of  the  declarant  are  admissible  as  original  evidence.  [*170] 
Possession  is  prima  facie  evidence  of  a  fee  simple,  and  the 
declaration  of  the  possessor,  that  he  is  tenant  to  another,  it  is  said, 
makes  most  strongly  against  his  own  interest,  and  therefore  is  admis- 
sible." Aud  he  adds:  "But  no  reason  is  perceived  why  every  declara- 
tion accompanying  the  act  of  possession,  whether  in  disparagement 
of  declarant's  title,  or  otherwise  qualifying  his  possession,  if  made  in 
good  faith,  should  not  be  received  as  part  of  the  res  gestce,  leaving  its 
effect  to  be  governed  by  other  rules  of  evidence."  1  Greeul.  Ev. 
sec.  109. 

The  proof  in  the  case  at  bar  was  not  of  any  declaration  of  the 
defendant,  but  consisted  simply  of  a  statement  of  the  witness  that 
defendant  claimed  under  the  grantee  in  the  deed.  B  ut  if  the  state- 
ment of  the  witness  be  considered  as  showing  the  defendant's  declar- 
ation, it  is  still  obnoxious  to  the  fatal  objection,  that  such  declaration 
in  no  way  "qualifies  his  possession"  or  "disparages  his  title,"  as  it  does 
not  show  how  he  claims,  whether  as  purchaser  or  tenant.  And  again 
the  circumstances  negative  the  idea  of  "good  faith,"  on  the  part  of  the 
defendant  in  making  any  such  claim,  and  show  a  desire  rather  to 
fortify  his  possession  than  to  weaken  his  title. 

It  results  that  defendant  is  in  possession  without  color  or  claim  of 
title,  but  whether  as  an  intruder  or  trespasser  (about  which  there 
was  some  controversy  between  the  counsel),  is  perhaps  immaterial, 
and  indeed  the  characters  would  seem  to  be  the  same.  Intrusion  is, 
at  the  common  law,  one  of  the  modes  of  ouster  of  the  freehold,  and 
is  defined  to  be  "an  entry  by  a  stranger  after  a  particular  estate  of 
freehold  is  determined  before  him  in  reversion  or  remainder,  as  when 
a  tenant  for  life  dieth  seized  of  certain  lands  and  tenements,  and  a 
stranger  cometh  thereon,  after  such  death  of  the  tenant,  and  before 
any  entry  of  him  in  reversion  or  remainder."  3  Ch.  Bl.  1G9.  Tres- 
pass is  an  entry  on  another's  ground  without  lawful  authority,  and 
doing  some  damage  however  inconsiderable  to  his  real  property.  lb.  209. 
This  broad  distinction  does  not  exist  under  our  statute  dispensing 
with  livery  of  seizin,  but  the  only  distinction  apparent  to 
my  mind  between  an  intrusion  and  a  trespass  is,  that  the  [*171] 
former  implies  an  unlawful  possession  of  lauds,  while  the 
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latter  may  amount  to  a  mere  entry  upon  land  without  retaining  pos- 
session, but  doing  some  damage. 

But  the  error  in  the  court  in  admitting  this  evidence,  would  not 
necessarily  operate  to  render  the  judgment  of  the  circuit  court  rever- 
sible, unless  it  should  appear,  that  in  the  absence  of  any  evidence 
connecting  the  defendant  with  the  alleged  outstanding  title  in  VVol- 
cott,  he  could  not  lawfully  use  it  as  a  shield  to  protect  his  possession 
from  invasion  by  the  plaintiff.  Would  such  result  follow?  The 
plaintiff's  attorney,  as  has  been  shown,  insists  it  would,  and  in  sup- 
port of  that  position  cites  several  authorities.  That,  however,  prin- 
'^lally  relied  upon,  is  the  case  of  Jackson  v.  Harder^  4  Johns.  211. 

On  examination  of  that  case,  it  will  be  found  not  to  warrant  the 
conclusion  educed  from  it,  to  wit:  that  in  no  case  can  a  person  in  pos- 
session of  land,  protect  such  possession  by  proof  of  outstanding  title 
in  a  stranger,  without  connecting  himself  with  such  title.  The  facts 
of  the  case  show  that  one  Baker  had  entered  and  held  under  the 
plaintiff,  and  that  the  defendant  succeeded  to  the  said  Baker's  posses- 
sion, but  in  what  way  does  not  appear.  The  court  say,  "it  is  not 
stated  or  alleged,  that  he  entered  under  any  pretense  or  color  of  title, 
and  the  natural  and  just  inference  seems  to  he,  that  he  entered  upon 
the  possession,  which  Baker  had  left,  as  an  intruder  without  title. 
In  that  case,  the  possession  of  the  plaintiff  was  sufficie^.t  to  entitle 
him  to  recover,  and  the  entry  of  the  defendant  must  be  considered  as 
a  trespass,  according  to  the  decision  in  the  case  of  Jarkso)i  v.  Hozni, 
2  Johns.  22.  The  defendant  is  either  such  an  intruder,  or  he  entered 
under  Baker,  and  in  either  case  he  is  precluded  from  questioning  the 
plaintiff's  right  of  possession."  "But  the  defendant  set  up  and  offered 
to  show  an  outstanding  title  subsisting  in  some  third  person,  etc. 
The  first  question  which  presents  itself  here,  is,  whether  a  mere  in- 
truder can  be  permitted  to  protect  his  intrusion  under  an  outstanding- 
title  in  a  stranger.  I  think  not.  The  rule  has  never  been  carried 
that  far,  and  it  would  be  a  violation  of  just  principle  to 
[*172]  apply  it  to  the  case  of  a  trespasser,  who  enters  upon  an- 
other's possession,  without  pretense  of  title."  That  case, 
then,  "hath  this  extent  no  more;"  that  where  a  person  dispossessed 
of  land  by  the  intrusion  of  another,  without  any  pretense  of  title, 
seeks  to  recover  his  possession  by  the  eviction  of  the  intruder,  the 
latter  may  not  protect  his  unlawful  possession  by  showing  outstanding 
title  in  a  third  person. 

But  the  doctrine  is  otherwise,  where,  as  in  the  case  at  bar,  a  person 
is  found  in  the  peaceable  possession  of  land,  and  another,  not  showing 
himself  ever  to  have  been  in  the  prior  possession  of  such  land,  seeks 
to  evict  him  by  ejectment.  In  such  case,  it  would  be  in  palpable  vio- 
lation of  the  well  settled  doctrine  that  a  plaintiff  in  ejectment  can 
only  recover  upon  the  strength  of  his  own  title,  and  not  u]ion  the 
weakness  of  his  adversary's,  to  refuse  the  defendant  the  privilege  of 
destroying  the  plaintiff's  claim  to  recover}^  by  showing  title  out  of 
him.  But  the  doctrine,  ^^nirJior  est  condiiio  possldenfis"  prevails,  and 
neither  law  nor  reason,  requires  the  possessor  to  show  that  he  is  en- 
titled to  retain  his  possession,  before  he  is  at  liberty  to  show  that  the 
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pluiutiil  lias  no  rig-ut  to  take  it  from  him.  The  hiw  imposes  no  such 
condition  precedent  upon  his  right  thus  to  assail  his  adversary's  title. 
Tillinghast's  Adams,  819,  et  hi  notis;  Bloom  v.  Burdick,  1  Hiir.s  (N. 
Y.)  II.  143;  6  Verm.  895;  Cohnan  v.  Talbot,  2  Bibb,  129;  Jaclcson  v. 
Harrington,  9  Cowen.  86;  Colston  v.  McVau,  1  A.  K.  Marsh.  250; 
Thomas  v.  Head,  ib.  450;  Voorh/es  v.  Bridgford,  8  do.  2():  Foster  v. 
Joice,  3  Wash.  C.  C.  R.  498.  In  Jackson  v.  Eowland,  6  Wend.  G66, 
ic  is  even  said  that  where  the  title  of  the  landlord  has  expired,  the 
tenant  may  sliovsr  an  outstanding  title  against  him;  and  by  Spencer, 
J.,  in  Jackson  v.  Morse,  16  Johns.  197,  that  in  ejectment  against  a 
person  who  has  forcibly  entered  upon  and  taken  possession  of  land, 
it  seems  that  the  defendant  is  not  precluded  from  setting  up  a  title  in 
himself  or  a  third  person  in  bar  of  the  action. 

But  although  we  hold,  that  it  was  unnecessary  for  the  defendant  in 
order  to  entitle  him  to  show  title  out  of  the  plaintiff,  and  in  a 
,  stranger,  to  connect  himself  with  such  outstanding  title,  it  [■*178] 
nevertheless  yet  remains  to  be  seen  whether  Lis  omission  in 
this  case  to  connect  himself  with  the  title,  alleged  to  pass  by  the 
auditor's  deed  to  Wolcott,  does  not  render  said  deed  inoperative  for 
that  purpose.  That  question,  however,  properly  belongs  to  the  in- 
vestigation of  another  branch  of  the  subject,  to  which  I  now  proceed. 

The  plaintiff,  insisting  that  delivery  of  the  deed  in  question  to,  and 
its  acceptance  by  the  grantee  named  therein,  or  some  one  properly 
authorized  to  receive  it  for  him,  was  essential  to  its  validity,  denies 
that  there  ever  was  any  such  delivery,  or  acceptance. 

The  defendant  meets  this  objection  by  assuming,  first,  that  the 
deed  having  been  made  by  the  auditor,  is  to  be  considered  as  a  patent 
from  the  state,  and  that,  therefore,  no  delivery  of  it  was  necessary,  to 
vest  title  in  the  grantee;  but  that  it  was  operative  for  that  purpose, 
when  it  was  issued.  And  secondlji,  if  the  document  should  be  held 
to  be,  not  a  patent,  but  a  deed,  that  its  delivery  to  the  witness  Elliott, 
was  a  sufficient  delivery  to  the  grantee,  and  that  his  acceptance  of  it, 
as  it  is  benehcial  to  him,  is  to  be  presumed. 

The  authority  relied  upon  by  defendant's  counsel,  in  support  of  the 
first  of  these  positions  is  found  in  Graves  v.  Bnien,  1  Gilni.  172.  and 
Bhinehart  v.  Schnijler,  2  do.  523.  The  former  case  holds  that  the 
registry  laws  do *not  apply  to  patents  issued  by  the  state  or  Un.ted 
States,  and  therefore  by  analogy,  not  to  those  in  consummation  of 
tax  sales,  made  by  authority  of  the  state;  the  latter  holds  the  sam^ 
doctrine,  as  applicable  to  proof  of  the  execution  of  auditors'  deeds, 
under  tax  sales.  Neither  case  settles  that  delivery  of  a  tax  deed  is 
not,  as  in  the  case  of  any  other  deed,  essential  to  its  vahdity. 

The  cases  cited  by  plaintiff's  counsel  to  disrobe  this  "tax  patent," 
as  he  facetiously  styles  it,  of  its  assumed  dignity,  ai'e  Dot//  v.  Beaslij, 
2  Bibb,  15,  and  Shortrldge  v.  Catletf,  1  A.  K.  Marsh.  587,  holding  a 
register's  deed  under  a  tax  sale  void,  for  want  of  a  seal,  and 
Boardinan  v.  The  Lessees  of  Eeed,  6  Peters,  842,  deciding  [■*174] 
that  titles  acquired  under  sales  for  taxes,  depend  upon  dif- 
ferent principles  from  those  governing  vfhen  the  claim  rests  on  a 
patent  from  the  government.     Another  authority,  in  itself  decisive 
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of  this  question,  is  found  in  Church  v.  Gilman^  15  Wend.  658,  where 
the  only  question  was,  as  to  the  delivery  of  a  deed,  executed  by  the 
treasurer  of  the  state  of  Connecticut,  upon  a  sale  of  the  land  by  the 
state.  Chief  Justice  Savage  commences  his  opinion  by  saying,  "the 
pleadings  all  concede,  what  could  not  be  denied,  that  delivery  is  essen- 
tial to  the  validity  of  a  deed." 

The  deed  in  that  case  had  certainly  higher  claims  to  rank  as  a 
patent,  than  a  tax  deed  has,  and  yet  no  such  claim  was  made  for  it. 
A  patent  con"veys  the  title  of  the  government,  and  is  undei"  the  hand 
of  the  chief  executive  officer,  and  the  great  seal  of  state;  while  a  tax 
deed  simply  passes  the  owner's  title,  and  is  executed  by  the  auditor,  or 
other  proper  officer,  under  his  own  hand  and  seal.  This  distinction 
is  everywhere  preserved  in  our  legislation  on  these  subjects.  See  R. 
L.  of  1827,  326,  sec.  4,  as  to  tax  deeds;  Rev.  Stat.  501,  ch.  xcviii,  as 
to'patents  for  school  lands,  and  Rev.  Stat.  590,  Act  No.  xxviii,  as  to 
both  patents  and  tax  deeds. 

The  provisions  of  this  last  mentioned  act  alone  fully  illustrate  the 
distinction  between  these  different  muniments  of  title.  Sec.  1  pro- 
vides for  the  assessment  of  canal  lots,  and  lands  which  had  been  sold 
upon  a  credit,  for  purposes  of  taxation,  and  the  lien  for  said  tax  is 
thereby  expressly  limited  "to  the  actual  interest  which  has  been  paid 
for  by  the  purchaser  or  purchasei's,  together  with  the  improvemeuts 
thereon,"  and  is  not  to  "extend  to  the  interest  of  the  state  in  said  lot 
or  lands."  Sec.  2  directs  the  sale  of  said  lots  and  lands  for  taxes  in 
arrears,  with  the  same  limitations,  "the  fee  simple  of  said  property 
still  remaining  in  the  state."  Sec.  3  declares  the  operation  of  deeds 
eo  nomine,  made  by  virtue  of  any  such  sale,  etc.  And  Sec.  5,  author- 
izing the  purchaser  at  tax  sale  to  continue  the  payments  in 
[*17o]  arrear  to  the  state,  from  the  original  purchaser,  entitles  him 
upon  completing  such  payment,  if  the  lands  still  remain 
unredeemed  from  the  tax  sale,  to  a  patent  for  such  lands  or  lots,  etc. 

Having  determined  that  an  auditor's  deed  is  not  a  patent,  and  that 
so  far  as  delivery  and  acceptance  are  concerned,  it  stands  on  the  same 
footing  as  any  other  deed  between  individuals,  I  come  now  to  con- 
sider of  the  alleged  defect  in  the  execution  of  the  deed  under  consider- 
ation in  the  case  at  bar,  in  that  respect. 

The  solution  ofi  this  question  depends  not  upon  the  settlement  of 
any  conflict  of  authorities.  There  is  no  such  conflict,  but  the 
authorities  relied  upon  are,  with  a  few  exceptions,  the  same  on  both 
sides.  Our  only  task,  therefore,  is,  examining  all  the  authorities  on 
the  subject  within  our  reach,  to  eliminate  from  them  the  true  doc- 
trine as  applicable  to  this  case,  and  to  dispose  of  it  accordingly. 

This  investigation  reaching  back  to  a  remote  period  in  the  history 
of  English  jurisprudence,  and  traversing  the  entire  field  of  subsequent 
English  and  American  adjudications  on  the  subject,  to  their  termi- 
nation in  very  recent  cases,  exhibits  as  its  result,  doctrine  remarkable 
for  its  uniformity  and  consistency  throughout.  It  shows  principles, 
which  long  since  expounded,  and  recognized  and  sanctioned  by  the 
courts  ever  since,  pervade  to  a  greater  or  less  extent,  every  case  upon 
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the  subject,  only  modified  by,  and  controling  results  according  to  the 
peculiar  circumstances  of  each  case. 
These  principles  are: 

I.  In  every  deed  there  must  necessarily  be  a  grantor,  a  grantee, 
and  a  thing  granted  (4  Cruise,  12);  that  delivery  by  the  grantor  and 
acceptance  by  the  grantee,  are  essential  to  the  validity  of  a  deed;  that 
a  deed  takes  effect  only  from  its  delivery,  and  there  can  be  no  deliv- 
ery V,' ithout  acceptance,  either  express  or  implied,  delivery  and  accept- 
ance being  necessarily  simultaneous  and  correlative  acts.  Richards 
v.  Jackson,  6  Cowen,  (317;  CJuirch  v.  Gilman,  15  Wend.  G58.  Other 
authorities  cited  post. 

II.  Delivery  may  be  made,  first,  to  the  party  himself,  or 

any  other  by  his  appointment;  or  to  anyone  authorized  to     [*176] 
receive  it;  or  second,  to  a  stranger  for  and  in  behalf,  and  to 
the  use  of  him  to  whom  it  is  made,  wiihout  authority,  under  certain 
circumstances.     2  Roll.  24 /,  42;  Touchstone  57.     See  j;osf. 

III.  In  case  of  delivery  to  a  stranger,  without  authority  from  the 
grantee  to  accept,  the  acceptance  of  the  grantee  at  the  time  of  de- 
livery will  be  presumed,  under  the  following  concurring  circnm- 
stances,  viz.:  1.  That  the  deed  be  upon  its  face  beneficial  to  the 
grantee ;  2.  That  the  grantor  part  entirely  with  ail  control  over  the 
deed;  3.  That  the  grantor  (except  in  case  of  an  escrow)  accompany 
delivery  by  a  declaration,  intention  or  intimation,  that  the  deed  is  de- 
livered for  and  in  behalf,  and  to  the  use  of  tbe  grantee;  4.  That  the 
grantee  has  eventually  accepted  the  deed  and  claimed  under  it.  4 
Cruise,  34;  Touchstone,  57;  and  other  authorities  ^josf. 

Testing  the  case  at  bar  by  these  principles,  and  the  auditor's  deed 
was  inoperative  to  vest  title  in  the  grantee.  As  the  defendant  wholly 
fa'Ied  to  connect  himself  by  proof  with  the  title  claimed  for  Wolcott, 
it  follows  (and  here  I  resume  the  consideration  of  the  consequences 
of  such  failure  on  his  part,  postponed  at  a  former  point  in  this  opin- 
ion) that  delivery  to  or  acceptance  by  him  or  his  attorney,  was  a  de- 
livery to  a  stranger  unauthorized  to  accept,  and  as  such  the  delivery 
was  not  accompanied  or  followed  by  all  of  the  concomitant  circum- 
stances necessary  to  its  validity.  It  is  true  that  the  deed  is  apparently 
beneficial  in  its  operation  to  the  grantee;  and  that  the  grantor 
parted  with  all  control  over  it,  but  he  did  not  in  delivering  it  declare 
or  intimate  that  he  did  so  ''for  and  in  behalf,  and  to  the  use  of  the 
grantpe,  named  in  it,"  nor  was  his  intention  to  do  so  necessarily  infer- 
able from  the  circumstances  attending  the  delivery.  Such  intention 
would  have  been  sufficiently  shown  by  evidence  of  a  presentation  to 
the  auditor  by  the  witness  Elliott,  of  the  treasurer's  receipt  to  Wol- 
cott, when  applying  for  the  deed,  as  recpiired  by  law  in  such  cases. 
R.  L.  1827,  p.  326,  sec.  4.  But  this  does  not  appear  from  the 
evidence  to  have  been  made.  The  presumption  is  rather  that  [*177] 
when  the  deed  was  called  for,  the  auditor  finding  on  inspec- 
tion of  his  books  that  the  land  had  been  sold  to  Wolcott,  and  re- 
mained unredeemed,  made  the  deed  without  inquiring  for  whose  use  it 
was  intended;  that  it  was  in  fact  procured  by  the  witness  at  the 
request  of  his  client,  the  defendant,  he  positively  states;  that  it  was 
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intended  for  the  defendant's  use  and  benefit  as  a  means  of  preventing 
his  dispossession  of  the  premises  by  the  plaintiif,  is  manifest  from  the 
fact  that  it  has  been  kept  in  the  possession  either  of  the  said  witness 
or  defendant;  and  that  the  grantee  (Wolcott)  never  has  accepted  it, 
nor  so  far  as  the  record  shows,  been  notified  of  its  existence. 

But  admit  that  the  intention  of  the  grantor  to  deliver  the  deed  "for 
and  in  behalf  and  to  the  use  of  the  grantee"  is  to  be  presumed,  it 
must  nevertheless  still  be  held  inoperative  for  want  of  acceptance  by 
the  grantee,  either  express  or  implied.  While  he  never  has  actually 
accepted  it,  nothing  on  his  part  appears  to  have  been  done  tantamount 
to  an  acceptance  by  implication.  He  has  neither  assented  to  it  nor 
claimed  under  it,  and  so  far  as  the  record  shows,  knows  nothing  of  its 
existence.  Neither  he  nor  any  one  claiming  under  him,  now  seeks  its 
affirmance,  but  a  stranger  procuring  its  delivery  to  himself,  now  asks 
the  court  to  usurp  the  prerogative  of  the  grantee,  by  a  recognition  of 
an  act  wholly  unauthorized  by  him,  as  his  act.  And  this,  too,  not  for 
the  grantee's  but  for  his  own  benefit;  not  to  establish  title  in  the 
grantee,  that  he  may  be  let  into  possession  of  the  land,  but  to  show 
title  out  of  the  phiintiif,  that  lie  may  be  kept  out  of  the  possession. 

This  feature  of  the  case  at  bar  distinguishes  it  from  all  the  cases  in 
which  the  grantee's  acceptance  of  a  deed  delivered  to  an  unauthorized 
person,  has  been  presumed;  and  is  fatal  to  the  defendant's  claim  to 
such  presumption  in  favor  of  the  deed  relied  upon  by  him.  The 
ground  on  which  he  bases  that  presumption,  viz.:  that  the  deed  upon 
its  face  is  apparently  beneficial  to  the  grantee,  does  not  warrant  it. 
From  the  fact  that  the  grantee  will  probably  be  benefited  by  accept- 
ing the  deed,  it  may  reasonably  be  presumed  that  he  will  do  so  when 
it  shall  be  offered  to  him,  or  he  become  apprised  of  its  exist- 
[*178]  ence;  but  until  then,  it  certainly  can  not  be  presumed  that 
he  has  done  so.  No  case  has  ever  gone  so  far  as  that.  But 
in  every  case  in  which  the  grantee's  acceptance  of  a  deed  delivered  to 
a  stranger  without  authority  to  receive  it  has  been  presumed,  the  fol- 
lowing concurrent  facts  have  appeared  with  the  apparently  beneficial 
operation  of  the  deed  towards  the  grantee,  viz.:  1.  That  the  grantee 
has  actually  accepted  the  deed,  or  sought  to  become  its  beneficiary 
before  the  occurrence  of  the  litigation  involving  the  question  of  his 
acceptance;  2.  That  the  grantee  or  some  one  claiming  under  his  title 
has  been  a  party  to  such  litigation,  for  the  purpose  of  establishing 
such  title.  And  moreover  the  deeds  held  good  in  many  of  the  cases, 
were  voluntary  deeds  by  parents  settling  property  upon  their  minor 
children,  and  the  benignity  of  construction  given  to  the  mhas  origin- 
ated to  no  inconsiderable  extent,  in  the  favor  \Aath  which  transac- 
tions of  that  character,  when  not  in  fraud  of  creditors,  are  always 
viewed. 

To  sustain  the  position  here  assumed,  I  will  now  proceed  'briefly 
and  succinctly  to  examine  all  of  the  principal  cases  involving  the 
question  under  consideration,  as  well  those  affirming,  as  others  deny- 
ing the  validity  of  titles  sought  to  be  established  under  the  circum- 
stances supposed.  The  authorities  cited  by  defendant's  counsel  first 
claim  our  attention. 
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Bhjan  v.  Wash^  2  Gilm.  557.  The  grantor  made  a  deed  of  lands 
to  his  granddaughter,  sole  and  a  minor.  The  deed  was  placed  in  the 
father's  hands  for  the  granddaughter's  use,  and  after  her  marriage, 
her  husband  obtained  possession  of  the  said  deed,  which  had  been  re- 
corded. The  bill  vras  filed  in  the  name  of  the  grantor  by  the  father, 
as  his  agent,  against  the  grantee  and  her  husband  and  their  mort- 
gagees, praying  a  restoration  of  the  deed  to  the  father,  and  that  the 
record  of  it  be  annulled,  etc.  The  defense  rested  upon  the  grantees' 
title.  Hdd^  that  the  delivery  was  to  the  father  as  the  natural  guard- 
ian of  the  gi'antee,  and  was  operative  to  vest  the  estate  in  her  pres- 
ently.  The  court  base  their  opinion  in  part  upon  the  principle  here- 
tofore adverted  to;  that  ''the  law  presumes  much  more  in  favor  of  the 
delivery  of  deeds  in  case  of  voluntary  settlements,  especially 
when  made  to  infants,  than  it  does  in  ordinary  cases  of  bar-  [*179] 
gain  and  sale." 

Souverhye  v.  Arden,  1  Johns.  Ch.  R.  240,  like  the  case  last  cited, 
grew  out  of  a  voluntary  settlement,  for  the  benefit  of  a  minor  daugh- 
ter. The  deed  was  executed  to  trustees  in  trust  for  the  daughter, 
and  handed  to  her  by  her  father,  the  grantor,  at  the  time  of  its  exe- 
cution. It  afterwards  came  again  into  his  possession,  and  was 
delivered  by  him  into  the  hands  of  one  of  the  trustees  for  the  daugh- 
ter's benefit.  The  bill  was  filed  after  the  marriage  of  the  daughter, 
by  herself  and  husband,  against  the  grantor  and  the  trustees,  to  com- 
pel a  conveyance  to  the  complainants.  Held,  that  the  deed  "was  duly  exe- 
cuted in  December,  1805,  the  time  that  it  was  handed  to  the  cestui 
que  use,  so  as  to  pass  the  estate,  and  that  it  was  not,  and  could  not  be 
defeated  by  any  subsequent  acts  or  declarations  of  the  grantor." 

Verphnik  v.  Sfei'rij,  12  Johns.  546,  grew  out  of  the  same  transac- 
tion with  the  case  of  Souverbi/e  v.  Arden  last  cited,  and  is  in  all 
respects  like  it,  the  cestui  que  use  in  the  two  cases  being  sisters. 

Church  V.  Gilman,  15  Wend.  656.  On  the  3d  of  October,  1834,  the 
defendant  having  purchased  a  tract  of  land  from  the  state  of 
Connecticut,  and  fully  paid  for  it,  employed  L.  Ward,  jr.,  of  Roches- 
ter, to  prepare  a  deed  therefor,  and  transmit  it  to  the  treasurer  of 
said  state  for  execution.  The  treasurer,  on  the  10th  of  April,  1835, 
signed,  sealed  and  acknowledged  the  deed,  and  delivered  it  to  one  S. 
P.  Beers,  of  Hartford,  for  transmission  to  Ward  for  the  use  of 
the  defendant,  the  grantee  named  in  the  said  deed.  On  the  15th  of 
the  said  month  of  April,  Beers  transmitted  it  to  Ward  for  personal 
delivery  to  the  defendant,  and  on  the  2(  )th  of  May,  1 835,  the  deed 
was  delivered  to,  and  accepted  by  the  defendant.  On  the  22d  of  May 
(two  years  after  its  reception  by  the  defendant), 'he  conveyed  the 
land  described  in  it  to  plaintiff,  and  this  action  was  brought  for 
breach  of  the  covenant  of  seizin  contained  in  his  deed  to  plaintiff. 
The  court  asserting  the  principle  that  "where  the  delivery  is  absolute, 
the  assent  of  the  grantee  is  presumed,  from  the  fact  that 
the  conveyance  is  beneficial  to  hira,"  say,  nevertheless,  that,  [*180] 
"in  this  case  it  is  not  necessary  to  presume  assent,  for  it  is 
alleged  that  the  deed  was  drawn  by  defendant's  agent,  and  executed  at 
his  solicitation.'" 
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Doe,  ex  dem.  GarnonsY.  Knight,  32Eng.  Com.  Law  R.  351,  was  the 
case  apparently  most  confidently  relied  upon  by  the  defendant's  counsel; 
and  it  must  be  confessed  that  although  there  is  nothing  in  the  facts  of 
the  case  to  distinguish  it  in  principle  from  other  cases  involving  the 
same  questions,  yet,  from  the  very  broad  terms  in  which  the  law  is 
laid  down  by  the  court,  it  would  seem  at  first  blush  to  carry  the  doc- 
trine of  the  presumption  of  acceptance  by  the  grantee,  further  than 
it  has  in  any  other  case  been  carried.  A  close  examination  of  the 
case,  however,  will  show  that  this  is  not  so.  One  Wynue  being 
largely  indebted  to  the  plaintiff's  lessor,  signed  and  sealed  a  mortgage 
to  him,  and  at  the  same  time  placing  it  upon  the  table  and  putting 
his  finger  upon  the  seal,  said,  "I  deliver  this  as  my  act  and  deed,"  all 
of  which  was  done  in  the  presence  of  his  niece.  She  signed  it  as  a 
witness  and  he  took  it  away.  He  afterwards  handed  a  paper  to  his 
sister  supposed  to  be  the  same,  saying,  "here,  Bess,  take  this  and  keep 
it,  it  belongs  to  Mr.  Garnons."  He  afterwards  resumed  its  posses- 
sion and  again  returned  it  to  his  sister,  saying,  "here,  put  this  by." 
After  the  mortgagor's  death  the  deed  was  delivered  to  and  accepted 
by  the  mortgagee,  who  brought  this  action  to  recover  possession  of 
the  mortgaged  premises.  The  court  afiirming  his  title,  says:  "Can 
there  be  any  question  but  that  delivery  to  a  thn'd  person  for  the  use 
of  the  party  in  whose  favor  a  deed  is  made,  where  the  grantor  parts 
with  all  control  over  the  deed,  makes  the  deed  effectual  from  the 
instant  of  such  delivery?"  And  then,  by  way  of  response,  quote  the 
language  of  Lord  EUenborough  in  Stirling  v.  VaugJian,  11  East,  623, 
that  "the  law  will  presume,  if  nothing  appear  to  the  contrary,  that  a 
man  will  accept  what  is  his  for  his  benefit."  But  the  proof  does 
not  sustain  the  position.  Their  presumption  in  the  supposed  case  is 
that  there  has  been  an  acceptance;  Lord  Elleuborough's  that  there 

will  be. 
[*181]  But,  moreover,  the  case  in  East  bore  no  analogy  to  that 
in  which  it  was  cited.  It  involved  no  c^uestion  of  the  de- 
livery of  a  deed,  but  was  brought  upon  a  policy  of  insurance,  effected 
for  "the  benefit  of  all  interested  in  the  capture."  The  crown  was  in- 
terested in  the  capture,  but  the  prize  master  effecting  the  insurance 
had  no  special  authority  from  the  government  to  represent  its  interest 
in  that  behalf,  and  the  question  being  raised  as  to  the  effect  of  the 
contract,  his  lordship  uses  the  language  above  quoted,  adding,  "and 
hence  it  is  for  the  benefit  of  the  crown  to  preserve  the  prize." 

Again,  the  court  say:  "And  2  Roll.  Abr.  (K)  24.  pi.  7;  Taw  v.  Bmy, 
Dyer,  161  b;  1  Anders.  4,  and  A/ford  v.  Lm,  2  Leon.  Cro.  Eliz.  54, 
and  3  Coke,  27,  are  clear  authorities  that  on  a  delivery  to  a  stranger, 
for  the  use  and  on  the  behalf  of  tlie  grantee,  the  deed  will  operate 
insfanter,  and  its  operation  will  not  be  postponed  till  it  is  delivered 
over  to  or  accepted  by  the  grantee."  If  they  mean  by  this  language 
to  assert  the  doctrine,  that  a  deed  operates  from  the  time  of  its  deliv- 
ery to  a  stranger  having  no  authority  to  receive  it,  to  vest  title  in  the 
grantee,  although  he  never  has  accepted  nor  claimed  under  such  deed, 
their  decision  is  obiter  dictum,  as  the  mortgagee  in  the  case  under  con- 
sideration by  them  had  accepted  the  deed,  and  was  in  that  case  seeking 
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its  enforcement.  And  moreover,  such  doctrine  is  not  sustained  even 
by  their  own  authorities,  as  I  will  presently  show.  Although  if  they 
intend  simply  to  decide  what  the  case  requires,  that  when  Garnons 
did  accept  the  deed,  his  acceptance  when  made,  by  implication  related 
back  to  the  delivery  of  it  to  the  mortgagor's  sister  for  his  use,  then 
their  position  is  amply  sustained  by  authority.  The  passage  relied 
upon  in  Roll.  Abr.  is  this:  "If  a  man  make  an  obligation  to  I,  and 
deliver  it  to  B,  if  I  get  the  obligation,  he  shall  have  action  upon  it, 
for  it  shall  be  intended  that  B  took  the  deed  for  him  as  his  servant.'' 

In  Tmv  V.  Bunj^  an  executor  sued  upon  a  bond.  The  defendant 
pleaded  that  he  caused  the  bond  to  be  written,  sealed  and  delivered  to 
C  to  deliver  to  the  testator  as  defendant's  deed;  that  C  offered  to  de-' 
liver  it  to  the  testator,  as  defendant's  deed,  and  the  testator 
refused  to  receive  it;  whereupon  C  left  it  with  the  testator  [*182] 
as  a  schedule  and  not  as  defendant's  deed,  and  so  nou  est 
factum.''''  Held,  on  demurrer,  that  first  by  the  delivery  of  it  to  C  the. 
deed  was  good,  and  was  in  law  the  defendant's  deed  before  any  deliv- 
ery over  to  the  testator,  and  the  testator's  refusal  could  not  undo  it 
as  defendant's  deed  from  the  beginning."  The  case  involved  no  cjues- 
tion  of  testator's  acceptance,  or  if  it  did,  then  the  attempt  of  his  per- 
sonal representative  to  establish  its  validity,  the  testator  having  been 
in  the  actual  possession  of  it,  must  have  been  held  a  virtual  accept- 
ance. Had  the  defendant  sued  upon  the  deed,  the  testator's  refusal 
to  accept  would  have  enabled  him  to  defeat  a  recovery,  as  numerous 
authorities  show.  The  only  inquiry  was,  was  it  the  obligor's  deed, 
not  whether  the  obligor  had  accepted  it. 

The  case  of  At  ford  v.  Lea,  dec-ded  upon  the  strength  of  Taw's  case, 
contains  nothing  worthy  of  stating  here. 

In  the  great  case  of  JButler  v.  Baker,  3  Co.  26  5,  the  only  case  cited 
in  Garnons  v.  Knigld  remaining  for  examination.  Lord  Coke  says: 
''If  A  make  an  obligation  to  B  and  deliver  it  to  C  to  the  use  of  B, 
this  is  the  deed  of  A  presently;  but  if  C  offer  it  to  B,  then  B  may  re- 
fuse it  in  pais,  and  thereby  the  obligation  will  lose  its  force."  This 
case  directly  controverts  the  position  which  it  is  cited  to  sustain,  as  it 
shows  that  the  deed  although  operative  as  the  grantor's  deed  presently, 
is  not  to  be  considered  as  the  grantee's  until  his  acceptance.  The 
same  pjiacipal  is  stated  by  Pastou  J.,  Year  Book,  3  H.  627,  A  and 
cited  13  Viner,  23,  (K)  pi.  12,  A,  The  court  in  citing  this  case  in 
Coke  say  very  properly  that  the  result  might  have  been  otherwise,  if 
the  question  had  been  as  in  Taw's  case,  on  the  obligor's  plea  of  non 
est  factum,  simply  whether  it  was  his  deed.  Ferguson  v.  Miles,  3 
Gilm.  363,  and  Maijnanl  v.  Maynard  10  Mass.  456,  also  cited  by  de- 
fendant's counsel,  will  be  noticed  hereafter. 

Cooke'' s  admr's  v.  Hendricks,  4  Monroe,  500.  seems  to  rest  upon 
principles  entirely  different  from  those  controlling  the  case  at  bar. 
There  the  obligor,  in  a  bond  for  the  conveyance  of  land,  seeking  a 
specific  performance  of  the  contract  by  compelling  the 
obligee  to  accept  a  deed  for  the  land,  ratherthan  to  enforce  a  [*183] 
judgment  by  default,  obtained  by  him  against  the  obligor 
for  breach  of  the  said  covenant  to  convey,  tendered  the  obligee  a  deed, 
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which  was  refused.  The  obligor  thereupon  filed  his  bill  praying  a 
perpetual  injunction  of  the  judgment,  and  a  decree  compelling  ac- 
ceptance of  the  deed,  and  accompanied  his  bill  by  a  deed  to  be  deliv- 
ered under  the  decree  of  the  court.  It  occurs  to  me  that  the  true 
question  in  that  case  was,  whether  in  equity  the  complainant  could 
be  consideredas  having  performed  his  covenant,  or  its  equivalent  in 
tendering  his  deed,  to  entitle  him  to  the  relief  sought  by  him.  The 
court  held  after  the  death  of  complainant,  that  a  delivery  of  the  deed 
to  the  defendant  under  a  decree  of  the  court,  and  acceptance  by  him, 
would  pass  the  title  to  him. 

The  only  remaining  case  cited  by  defendant's  counsel,  that  of  In- 
loir^  etc.  V.  Common  icealth,  6  Monroe,  74,  grew  out  of  two  voluntary 
deeds  made  by  a  father,  the  one  giving  and  conveying  most  of  his 
property  to  his  two  sons,  and  the  other  (subsequently  executed)  con- 
veying all  of  his  property  to  one  of  said  sons.     The  controversy  was 
as  to  the  ownership  of  certain  slaves,  all  being  claimed  in  behalf  of 
one  of  the  sons  and  a  moiety  in  behalf  of  the  other,  and  Inlow,  one  of 
the  parties  being  the  guardian  of  both.     The  question  was  as  to  the 
validity  of  the  first  deed,  which  was  held  good,  but  the  whole  case 
is  so  inopposite  to  that   at  bar,  that  I  deem  a  critical  examination  of 
it  as  being  here  uncalled  for.     Such  examination  would  result  in 
showing  it  depends  not  upon  the  questions  involved  in  the  case  at  bar, 
but   upon   the   doctrine  peculiar   to   voluntary   settlements,  that  if 
they  are  fairly  made  are  always  binding  in  equity  upon  the  grantor 
unless   it  appear  clearly  that  he  never  parted  nor  intended  to  part 
with  the  possession  of  the  deed;  and  unless  other  circumstances  be- 
sides his  retaining  its  possession  show  that  it  was  not  intended  to  be 
absolute.     The  cases  settling  that  doctrine,  not   already   examined, 
need  only  be  referred  to  without  a  critical  examination;  they  are  Bar- 
loipy.  Heneage^  Pre.  Cha.  211;  Clavering  v.  Clavering,  lb.  235;  Ladij 
Hudson's  case,  1  Bro.  Pari.  Cas.   122,  cited  by  Lord  Keeper  Wright, 
in  Clavering  v.  CJavenng;  Johnson  v.  SniifJi,  J  Ver.  ol4; 
[*184]     Bouqldon  v.  Boughton,  1  Atk.   (=25;  Villers  v.  Beaumont, 
1  Vern.  100;  Bale  v.  Newton,  lb.  464. 
But  there  are  other  cases  still  demanding  examination.     BeJdcn  v. 
Carter,  4  Day,  66.     The  grcintor  having  signed  and  acknowledged  a 
deed  delivered  to  a  third  person,  v^dth  directions  if  he  never  called  for 
it  to  deliver  to  the  grantee,  his  daughter,  after  his  death.    It  was  d(me 
accordingly,  and  the  grantee  and  her  husband,  being  sued  in  eject- 
ment by  the  plaintiffs  as  heirs  of  the  grantor,  successfully  defended 
their  possessions  by  means  of  the  deed.    Hatch  v.  Hatch,  9  Mass.  207, 
and  Buggies  v.  Lauson,  13  Johns.  285,  present  facts  entirely  similar, 
and  also  the  same  results.     In  both  cases  the  question  involved  was 
as  to  the  validity  of  deeds  executed   by  the  father  of  the  grantees 
respectively,  and  delivered  to  third  persons,  to  be  kept  until  the  grant- 
or's death  in  each  case,  and  then  to  be  delivered  to  grantees  (in  the 
latter  case  if  the  grantor  should  die  without  making  a  will. )     The 
deeds  were  in  both  cases  delivered  to  the  grantees  in  pursuance  of  di- 
rections, and  accepted  by  them.     Their  titles  were  in  lioth  cases  con- 
troverted, in  proceedings  to  which  they  were  respectively  parties. 
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In  Wlteel Wright  v.  Wheelwright^  2  Mass.  447,  the  facts  of  the  case 
were  simihir  to  those  of  the  hist  two  cases  cited.  The  grantees,  how- 
ever, were  miners  when  the  deed  was  executed,  and  delivered  to  a 
third  person,  for  delivery  to  the  grantees  upon  the  grantor's  death. 
In  a  proceeding  for  partition  between  the  grantee  after  his  accept- 
ance of  the  deed  and  the  devisees  of  the  grantor,  it  was  decided  that 
the  deed,  whether  delivered  to  the  third  person  as  a  trustee  for  the 
use  of  the  grantees,  or  as  an  escrow,  was  valid. 

In  Hedge  v.  Dren\  12  Pick.  141,  delivery  of  a  deed  to  the  register 
of  deeds  by  the  grantor  for  the  use  of  the  grantee,  to  be  recorded,  and 
the  grantee's  subsequent  assent  to  the  same,  was  held  equivalent  to 
an  actual  delivery  to  the  grantee. 

In  WardY.  Lewis,  4  Pick.  518,  possession  of  two  parts  of  a  deed  of 
trust,  made  for  the  benefit  of  creditors,  the  one  by  one  of 
the  trustees,  the  other  by  the  creditors,  was   considered  a     [*185] 
strong  circumstance  to  show  acceptance  of  the  deed  by  the 
trustees  and  the  creditors. 

Powers  V.  EusseU,  13  Pick,  77.  Per  Curiam:  "Haii  it  appeared 
when  the  deed  was  sent  to  the  registry  that  it  was  done  for  the 
grantee's  use;  if  it  had  been  said  that  he  might  call  and  take  it,  and 
he  had  ca  led  for  it  and  taken  it  accordingly,  this  might  have  made 
the  delivery  to  the  register  of  deeds  for  the  use  of  the  grantees  a  good 
delivery, 

Buffiim  V.  Green,  5  New  Harap.  71.  A  delivery  of  a  deed  to  a 
third  person  for  the  use  of  a  grantee  is  sufficient  if  he  afterwards 
assent,  and  the  thing  granted  shall  be  said  to  vest  in  him  from  the 
time  of  such  delivery. 

Ward  V.  Ross,  1  Stew.  136.  When  a  deed  on  its  face  purports  to 
have  been  delivered  and  is  in  the  hands  of  the  party  claiming  under 
it,  proof  of  the  signing  and  sealing  is  prima  facie  evidence  of  the 
delivery. 

Canning  v.  Pinkham,  1  New  Hamp.  357.  "Possession  of  the  deed  by 
the  grantee  is  presumptive  evidence  of  a  delivery  by  the  grantor. ' 
"All  that  it  is  incumbent  on  the  grantee"  (where  delivery  has  been  to 
a  stranger),  "in  order  to  perfect  the  delivery,  is  that  he  accept  or 
assent  to  v/hat  has  been  done  by  the  grantor  before  the  latter  revokes 
his  intention  to  convey."  And  holding  the  deed  in  that  case  valid, 
they  adverl  to  the  circumstances  as  influencing  them  in  their  conclu- 
sion that  this  delivery  too,  was  afterwards  ratified  by  the  grantees; 
as  they  received  the  deed  from  those  with  whom  it  was  deposited, 
placed  it  upon  record,  and  have  since  conveyed  the  land,  etc." 

In  Clark  v.  Pag,  1  Har.  and  Johns.  323,  possession  of  a  deed  by 
the  grantee  was  held  to  be  evidence  of  its  delivery  to,  and  accept- 
ance by  him. 

Hughes  v.  Fasten,  4  J.  J.  Marsh,  572,  adjudges  that  simply  proving 
that  a  deed  was  signed,  attested  and  left  on  the  table  in  the  absence 
of  the  donor,  could  not  show  a  delivery,  but  if  it  were  afterwards  in 
possession  of  the  party  entitled  to  the  benefit  of  it,  that  might  be 
■prima  facie  evidence  of  a  delivery. 

The  cases  remaining  for  examination  are  those,  in  w^hich     [*1S6] 
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deeds  have  been  held  inoperative  for  want  of  acceptance  by 
grantee.  Fay  v.  Richardson,  7  Pick.  91.  A  bond  was  signed  and 
sealed,  but  not  delivered  to  the  obligee.  It,  however,  was  afterwards 
delivered  to  the  obligee,  by  a  person  having  no  authority  to  do  so. 
Held,  that  the  obligee  could  not  maintain  any  action  on  the  instru- 
ment. 

Jackson  v.  Leek,  12  Wend.  107.  It  was  adjudged  in  this  case,  that 
a  deed  of  la'nd  takes  effect  only  from  its  delivery;  and  that  although 
signed,  sealed  and  acknowledged,  yet  if  not  actually  delivered  by  the 
grantor  during  his  life,  no  title  passes  by  it.  And  so  say  this  court 
in  Herbert  v.  Herbert,  Bre.  282.  There  A,  being  largely  indebted  to 
B,  executed  a  deed  conveying  a  tract  of  land  to  him,  the  said  B,  and 
procured  the  recording  of  it,  all  in  the  absence,  and  without  the 
knowledge  of  the  grantee.  The  grantor  afterwards  died,  and  the 
deed  was  found  among  his  papers.  The  grantee  instituted  this 
suit  to  recover  possession  of  the  land  described  in  the  deed. 
His  effort  was  unsuccessful.  The  court  held  that  it  was  most 
manifest  that  there  had  been  no  delivery  of  the  deed  so  as  to  pass 
the  title;  that  any  possession  of  the  deed  derived  by  the  grantee 
after  his  grantor's  death,  could  not  amount  to  its  acceptance  by  the 
grantee,  there  having  been  no  delivery  during  the  life  time  of  the 
grantor.  They  say  "it  is  essential  to  the  legal  operation  of  a  deed, 
that  the  grantee  assents  to  receive  it,  and  that  there  can  be  no 
delivery  without  acceptance.  Indeed  a  delivery  of  a  deed,  which  is 
essential  to  its  execution  and  operation,  necessarily  imports  that  there 
should  be  a  recipient.  Now  in  this  case  it  would  be  idle  to  contend 
that  there  was  a  delivery  and  reception,  when  the  grantor  died  before 
the  grantee  knew  of  the  existence  of  the  deed,  and  he  could  not 
therefore  receive  that,  of  the  existence  of  which  he  had  no  knowl- 
edge, nor  could  there  have  been  a  delivery  to  him  without  such 
acceptance." 

Jackson  v.  Phipps,  12  Johns.  418.  A,  being  indebted  to  B,  it  was 
agreed  between  them,  that  the  former  should  execute  to  the  latter  a 
deed  of  land  to  secure  such  indebtedness.  The  deed  was 
[*187]  some  time  afterwards  executed  by  the  debtor,  and  by  his 
procurement  recorded;  neither  the  grantee  nor  any  one  in 
his  behalf  being  present,  or  receiving  the  deed.  The  deed,  after  the 
grantee's  death,  came  into  the  hands  of  the  defendant,  his  son  and 
heir,  who  relied  upon  it  to  defend  his  possession  of  the  premises  in 
this  action  which  was  brought  to  evict  him.  The  deed  was  held  void 
for  want  of  grantee's  assent  to  receive  it. 

In  Jackson. \.  Dunlap,  1  Johns.  Ca.  114,  it  was  also  held,  "that  it 
is  essential  to  the  legal  operation  of  a  deed  that  the  grantee  assents 
to  receive  it,  and  that  there  can  be  no  delivery  without  an  acceptance;" 
and  in  Jackson  v.  Bichards,  6  Cowen,  620,  that  a  deed  duly  executed 
and  recorded,  but  never  delivered  to  nor  accepted  by  the  grantee,  is 
void. 

In  Ferguson  v.  Miles,  3  Gilm.  368,  one  D.  B.  Hill  purchased  the 
land  in  question,  on  the  8th  August,  1843,  on  an  execution  in  his 
favor,  against  one  Morton,  and  on  the  11th  of  November,  1844,  the 
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sheriff  executed  a  deed  therefor  to  the  plaintiff,  as  assignee  of  the 
said  Hill.  On  the  29th  April,  1841,  the  land  had  been  purchased  by 
the  said  Morton  at  tax  sale.  On  the  11th  May,  1843,  the  sheriff  exe- 
cuted a  deed  to  said  Morton  in  consummation  of  said  tax  sale,  at  the 
instance  of  the  said  Hill,  and  delivered  it  to  him,  without  the  sur- 
render of  the  certificate  of  purchase,  and  afterwards  received  the  cer- 
tificate and  made  another  deed  to  Morton.  This  court  held  the  first 
deed,  that  of  the  11th  MS,y,  "invalid  for  want  of  a  delivery,  as  having" 
been  procured  by  Hill  in  his  ow^n  wrong,  and  without  the  assent  of 
Morton;"  the  evidence  showing  "that  the  deed  w^as  never  accepted 
by  Morton,  nor  any  one  authorized  to  act  for  him;  and  that  a  ratifica- 
tion of  the  delivery  to  Hill  did  not  appear  from  the  subsequent  con- 
duct of  Morton.'' 

In  Jackson,  v.  BodJe^  20  Johns.  188,  the  court  refuse  to  permit  as- 
signees in  a  deed  of  trust,  after  a  lapse  of  twenty  years,  for  the  first 
time,  to  assent  to  the  trust  and  take  under  a  deed.  They  say  "it  is 
necessary  to  the  validity  of  a  deed,  that  there  be  a  grantee  willing  to 
accept  it.  It  is  a  contract,  a  parting  with  the  property  by 
the  grantor,  and  an  acceptance  thereof  by  the  grantee,"  etc.     [*188] 

In  Mai/nard  v.  Maynard,  10  Mass.  463,  M.  signed  and 
sealed  a  deed  conveying  land  to  his  son,  and  left  it  with  the  scrivener 
to  get  it  recorded,  which  was  done,  and  the  deed  at  the  grantor's  re- 
cjuest  still  retained  in  the  scrivener's  hands  until  thedeaih  of  the  son, 
when  the  father  reclaimed  and  canceled  it,  the  son  having  known 
nothing  of  the  transaction.  Held^  that  the  father  was  still  entitled 
to  the  land,  as  against  the  heirs  of  his  son,  the  conveyance  never  hav- 
ing been  perfected  by  a  delivery  of  the  deed. 

LJoijd's  lessee  v.  Giddings^  7  Ohio,  418,  is  very  much  like  the  case 
at  bar,  in  this,  that  after  the  plaintiff  had  made  out  his  title,  the  de- 
fendant undertook  to  show  an  outstanding  title  in  a  third  person  in 
order  to  defeat  a  recovery.  For  that  purpose  he  offered  to  read  in 
evidence  a  quitclaim  deed  from  plaintiff's  lessor,  to  one  Simon  Perkins. 
Plaintiff  objected,  but  his  objections  were  overruled  and  deed  read, 
and  then,  as  here,  the  controversy  was  as  to  the  validity  of  the  alleged 
outstanding  title.  To  defeat  it,  the  deposition  of  Perkins,  the  gran- 
tee named  in  it,  was  read,  showing  that  he  had  received  the  deed  to 
enable  him  to  convey  it  to  the  defendant,  Giddings,  in  consummation 
of  a  previous  contract  between  said  defendant  and  plaintiff's  lessor, 
for  the  purchase  of  it,  should  he  be  found  entitled  to  it,  and  for  no 
other  purpose.  The  jury  found  for  defendant,  and  plaintiff  moved 
the  supreme  court  for  a  new  trial.  The  court,  under  these  circum- 
stances, hold  the  grantee  named  in  the  dee'd,  not  to  be  the  owner  of 
the  land,  but  merely  the  owner's  agent.  They  say,  "the  acceptance 
of  a  deed  is  absolutely  necessary  to  vest  the  grantee  with  title  under 
it.  No  man  can  be  compelled  to  take  a  conveyance  against  his  con- 
sent," etc.  And  again :  "If  it  is  possible  to  lay  hold  of  any  principle 
of  law,  or  of  any  adjudged  case  of  authority,  to  prevent  this  deed 
from  operating  to  defeat  the  title  of  the  plaintiff,  that  we  ought  to  do 
so.  And  I  believe  enough  has  been  said  to  authorize  us  to  come  to 
the  conclusion,  that  the  deed  to  Simon  Perkins  was  not,  under  the 
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circumstances,  effectual  to  convey  the  title  to  him,  that  it 
[*189]  could  not  be  used  for  the  purpose  of  showing  an  outstandijig 
title  in  a  third  person,  and  that  accordingly  there  must  be  a 
new  trial. 

In  Elsey  v,  MetcaJf,  1  Denio,  326,  the  plaintiff  claimed  under  a  deed 
to  himself  from  L.  Whitcomb  and  wife,  duly  acknowledged  and  re- 
corded. It  was  proved  by  a  brother  of  the  grantor  that  the  aforesaid 
deed  was  sent  to  the  witness,  by  the  grantor,  in  a  letter  received  by 
said  witness  at  the  post  office;  retained  several  days  in  his  possession, 
and  then  deposited  in  the  clerk's  office  by  him  for  record.  The  letter 
was  not  produced,  noridid  it  appear  for  what  purpose  the  deed  was 
sent  to  the  witness.     The  deed  was  held  void  for  want  of  delivery. 

The  other  cases  involving,  to  any  extent,  the  question  under  con- 
sideration, will  be  found  to  settle  no  doctrine  variant  from  that  found 
in  the  many  cases  already  examined.  I  will  content  myself  with  a 
simple  reference  to  them.  They  are  Frisbie  v.  McCarty^  1  Stew.  & 
Porter.  56;  Carr  v.  Heixie^  5  Mason,  60;  Alexander  v.  Bkivd,  Cook, 
43;  Fairbanks  v.  MetcaJf,  8  Mass.  230;  Harrison  v.  Phillips' 
Academy^  12  do.  456;  Jackson  v.  Bard,  4Johns.  230;  Hood  v.  Broirn, 
2  Ham.  268;  McCarty  v.  McConnel,  1  Rep.  Com.  Ct.  190;  Jackson  v. 
Sehoonmaker,  2  Johns.  230;  Halleck  v.  Bush,  2  Root,  26. 

This  review  of  authorities  exhibits  the  peculiar  features  distinguish- 
ing that  class  of  cases  in  which  the  acceptance  by  the  grantors  of 
deeds,  delivered  to  persons  not  authorized  to  receive  them,  has  been 
presumed,  from  that  in  which  such  presumption  has  been  denied,  and 
varying  their  results. .  It  demonstrates  tliat  between  the  case  at  hm- 
and  the  former  class  of  cases,  there  is  no  such  versimilitude  of  facts, 
as  to  justify  its  claims  to  be  rnnked  with  them;  while  its  family  re- 
semblance ifco  all  the  cases  of  the  latter  class,  is  so  striking  and  exact 
as  to  require  its  recognition  as  one  of  their  connections.  And  it  shows 
that  in  every  case  belonging  to  the  former  class,  it  has  appeared  that 
the  grantee  has  actually  assented  to,  or  accepted  the  deed,  and  that 
he,  or  some  one  claiming  under  him,  has  been  a  party  to  the 
[*190]  proceeding,  questioning  its  validity,  and  on  the  other  hand, 
that  the  history  of  every  case  destitute  of  those  features  or 
either  of  them,  is  found  recorded  among  the  annals  of  the  latter,  and 
more  unfortunate  class. 

On  this  result  I  base  the  conclusion,  that  the  true  question  in  all 
such  cases  is,  and  always  has  been,  not  whether  there  has  been  an  ac- 
ceptance simply  and  without  referi/nce  to  time,  but  whether  there 
has  been  an  acceptance  cotemporaneously  with  the  delivery.  As 
has  been  shown,  a  deed  can  only  take  effect  at  and  from  its  delivery, 
if  at  all,  and  consequently  delivery  and  acceptance  must  be  mutual 
and  concurrent  acts.  Hence,  proof  of  an  acceptance  subsequent 
to  the  delivery  is  not  sufficient  to  give  validity  to  the  deed,  and 
therefore  in  such  cases,  judicial  construction  Iims  sometimi^s  been  in- 
voked to  extend  such  subsequent  acceptance,  by  relation  back  to  the  date 
of  the  delivery.  But  although  the  courts  in  some  cases  speak  of  the 
beneficial  character  of  the  deed,  as  justif  viug  the  presumption  of  the 
grantee's  acceptance  of  it,  that  is,  nevertheless,  but  one  of  a  series  of 
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circumstances  coucurring  to  form  the  basis  of  such  presumption.  The 
presumption  that  a  party  will  accept,  because  he  is  to  be  benefited 
thereby,  although  deduced  from  the  strongest  passion  of  the  human 
heart,  is  never  carried  so  far  as  to  consider  him  as  having  accepted.  It 
is  in  itself  in  but  an  embryo  state  until  it  finds  confirmation  in  an 
actual  acceptance. 

But  admit  this  conclusion  to  be  incorrect,  and  that  where  the 
grantor  has  parted  with  all  control  over  a  deed,  upon  its  face  appar- 
ently beneficial  to  the  grantee,  the  grantee's  acceptance  of  such  deed 
will  therefore  be  presumed,  although  the  delivery  was  made  to  one  not 
authorized  to  accept  it,  and  nothing  shows  any  afiirniative  act  on  the 
part  of  the  grantee,  nor  even  any  knowledge  of  the  existence  of  the 
deed,  still  this  presumption  would  never  be  entertained,  in  the  absence 
of  all  proof  of  the  existence  of  the  grantee  at  the  time  of  the  delivery. 
Nor  could  any  presumption  be  legally  drawn  from  proof  of  that  he 
was  alive  at  some  former  period,  to  supply  the  defect  of  proof  in  that 
respect,  although  for  other  purposes,  as  to  prosecute  a  suit  in  his 
name  for  instance,  it  might  be.  Legal  presumptions  must 
have  their  foundation  in  facts.  That  no  conclusion,  how-  [*191J 
ever  legitimately  deducible  from  the  premises,  can  possess 
the  attributes  of  truth  and  certainty,  if  the  premises  themselves  be 
assumed,  is  a  principle  of  law  as  well  as  logic.  A  grantee  is  one  of 
the  necessary  constituents  of  a  deed;  dispense  with  proof  of  it,  and 
you  may,  by  a  parity  of  reasoning,  presume  also  the  existence  of  the 
remaining  constituents,  a  grantor  and  a  thing  granted,  and  thus  base 
title  wholly  on  presumption. 

In  the  case  at  bar,  there  was  no  proof  that  Wolcott  was  alive 
when  the  deed  was  delivered,  and  therefore  his  assent  to  an  acceptance 
of  it  can  not  be  presumed.  But  admit  that  the  proof  that  he  was  alive 
when  the  land  was  purchased  may  justify  the  presumption,  that 
he  was  so  ten  years  afterwards  when  the  deed  was  made,  still  he 
may  have  died  since;  or  even  if  that  assumption  be  untrue  in  fact, 
and  he  is  yet  alive,  he  certainly  will  die,  and  may  do  so,  without  an 
acceptance  of  the  deed,  or  even  any  knowledge  of  its  existence.  The 
result  in  either  case  would  be  the  same;  a  title  resting  at  best  on  sup- 
po.-^itions  and  very  doubtful  grounds,  would  be  made  available  to 
defeat  one  sustained  by  the  strongest  muniments;  a  possession 
acquired  without  color  or  claim  of  title,  would  have  thrown 
around  it  fortifications  impregnable  by  any  living  assailant;  and  the 
solemn  adjudication  of  the  court,  if  not  founded  on  a  false  assump- 
tion of  facts,  would  rest  for  affirmation  or  defeasance,  upon  the 
affirmative  action  of  the  grantee,  if  alive,  either  in  accepting  or  reject- 
ing the  deed,  or  upon  his  dying  without  any  action  in  the  premises. 
No  authority  can  be  found  in  the  annals  of  jurisprudence  for  doctrine 
so  replete  with  injustice.  This  court  will  not  be  the  first  to  furnish  it. 

The  judgment  of  the  circuit  court  of  Peoria  county  is  reversed  with 
costs,  and  the  cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Ptjkple,  J.  said:  I  dissent  from  the  opinion  of  the  court  in  this 
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case,  upon  one  point  arising  in  the  cause.  I  understand  tlie 
[*192]     law  to  be,  that  when  a  deed  has  once  been  delivered  to  the 

grantee,  or  to  a  stranger,  and  the  grantor  has  relinquished 
all  control  over  it,  on  account  of  the  beneficial  nature  of  the  grant, 
it  will  be  presumed  to  have  been  delivered  for  the  benefit  of  the 
grantee,  and  that  he  will  accept  it,  unless  it  appears  affirmatively  that 
he  has  refused  to  do  so. 

KoERNEE,  J.  also  dissenting:  It  is  very  well  settled  that  where  a 
grantee  is  ignorant  of  the  grant  to  him.  and  does  not  assent  at  the 
time,  when  the  deed  is  delivered  to  a  stranger,  he  will  be  presumed  to 
have  assented  at  the  time,  when  the  delivery  took  place,  if  he  shows 
by  subsequent  acts,  his  willingness  to  take  under  the  deed.  It  seems 
to  me  that  his  assent  might  be  also  inferred  from  acts  previous  to  the 
delivery.  In  the  present  case,  the  grantee  had  purchased  the  land 
included  in  the  auditor's  deed,  had  paid  the  purchase  money  down, 
and  taken  a  certificate  of  purchase  by  which  he  was  entitled  and 
promised  to  receive  a  deed  in  due  time.  By  these  acts  he  sufficiently 
manifested,  that  he  would,  at  a  subsequent  time,  accept  of  the  deed. 
There  is  no  evidence  that  he  changed  his  mind. 

But  independent  of  the  peculiar  facts  of  this  case,  I  am  inclined  to 
the  opinion,  that  when  the  grantor  delivers  a  deed  beneficial  to  the 
grantee,  so  as  to  deprive  himself  of  all  control  over  it,  the  acceptance 
of  the  grantee  will  be  presumed,  although  the  deed  is  delivered  to  a 
stranger.  I  can  not  fully  concur  with  the  views  expressed  in  the 
opinion  of  the  majority  of  the  court,  and  therefore  dissent  from  the 
decision. 

Judgment  reversed. 

Edward  A.  Bedell  v.  Nathaniel  E.  Jaknet  et  al. 

[*193]  Error  to  MeDonough. 

1.  Agency — to  collect — ^demand  before  suit.  As  a  general  rule,  a  demand  should  be 
made  for  money  collected  by  one  person  for  another,  before  bringing  a  suit.  The 
collector,  it  is  presumed,  after  deducting  a  reasonable  compensation,  will  transmit 
the  money  by  the  earliest  safe  opportunity.  But,  where  so  long  a  time  has 
elapsed  since  its  collection  as  to  rebut  such  presumption,  he  may  be  considered 
as  having  appropriated  it  to  his  own  use,  and  a  demand  is  not  required,  (a) 

2.  Same — interest  chargeable,  tvhen.  Interest  is  recoverable  on  money  collected 
by  one  person  for  another,  who  has  neglected  to  pay  it  over  in  a  reasonable 
time,  (b) 

?>.  Peactioe — admission  of  testimony.  Testimony  may  be  introduced,  not  mani- 
festly applicable  to  the  matter  in  controversy,  if  its  applicability  appears  to  be 
susceptible  of  joroof  by  evidence  aliunde.  If  no  evidence  be  introduced,  tending 
in  any  way  to  show  its  applicability,  the  court  should,  on  motion  of  the  party 
against  whom  it  was  offered,  exclude  it  from  the  jury,  or  instruct  them  to  dis- 

Cases  Citing  Text.  10  Bradw.  230,  232. 

(a)  To  maintain   suit  for  money  re-  (h)  Interest  is  recoverable  on  money 

ceived    to    plaintiff's    use,    where    de-  withheld  by  unreasonable  and  vexatious 

fendant     has    retained    it    long    time  delay    of  payment.      16    111.    45)2,    494; 

without  explanation,  or  has  converted  Stern  r.  People.  102  HI.  540.  557;  R.  S- 

it   to  his  own  use,  no  demand  before  1874,    Interest,  ch.    74,   §    2;  S.  <fe  C's 

suit  need  be  proved.     Chapman  v.  Burt,  Stats,  p.  1357;  Cothran's  Stats.  (1885) 

77  111.  337,  342;  City  of  Paris  v.  Hunter,  p.  851. 
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regard  it.  But,  if  there  be  such  additional  evidence,  it  is  the  peculiar  province 
of  the  jury  to  judge  of  its  sufficiency  to  subserve  its  intended  purposes.  (<•) 

4.  Limitations — statute  construed.  The  statute  of  limitations  makes  two  classes 
of  cases,  arising  ex  contractu:  1.  All  actions  for  arrearages  of  rent  due  on  a 
parol  demise,  and  all  actions  of  account,  and  upon,  the  case,  except  as  well  such 
actions  as  concern  the  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  or  agents,  as  certain  actions  of  that  form  arising  ex  delicto;  2. 
Every  action  of  debt  or  covenant,  for  rent  or  arrearages  of  rent,  founded  upon 
any  lease  under  seal,  and  any  action  of  debt  or  covenant,  founded  upon  any 
single  or  penal  bill,  promissory  note  or  writing  obligatory,  for  the  direct  pay- 
ment of  money  or  the  delivery  of  property,  or  the  performance  of  covenants,  or 
upon  any  award  under  the  hands  and  seals  of  arbitrators  for  the  payment  of 
money  only.  Actions  of  the  first  class  must  be  commenced  within  five  years  next 
after  the  cause  of  such  actions  have  accrued,  and  not  after,  and  actions  of  the 
second  class  within  sixteen  years,  (d) 

5;  Same.  The  true  construction  of  the  first  section  of  the  statute  of  limita- 
tions, in  its  operation  upon  actions  ex  contractu,  is,  that  it  bars  the  action  of 
assumpsit  in  all  cases,  except  such  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  etc.,  in  five  years;  but  the  action  of  debt  is  not  barred 
.in  any  case,  in  that  time,  except  for  arrearages  of  rent  due  on  parol  demise,  (d) 

6.  Same — rule  of  construction — ^^jct^sHwyj^tou.  The  action  of  debt  lies  wherever 
indebitatus  assumjisit  will  lie,  and  is  a  concurrent  remedy  therewith.  Justices  of 
the  peace  have  jurisdiction  over  both  actions,  and  where  the  statute  of  limita- 
tions is  interposed  as  a  defense  on  trials  before  those  officers,  the  statute  in  pre- 
scribing the  form  of  the  summons  not  distinguishing  the  form  of  action,  the  law 
will  presume  that  to  be  the  particular  form  which  is  best  calculated  to  advance 
plaintiff's  remedy. 

7.  Statute — construction  of  technical  ivords.  The  doctrine  is  well  [*194j 
settled,  that  where  technical  terms  are  used  in  a  statute,  the  courts  will 
intend  that  the  legislature  used  them  in  their  technical  sense;  also,  where  a  term 
or  word,'which  had  a  well  known  common  law  meaning,  is  used  in  a  statute,  such 
term  or  word  shall  be  understood,  in  the  construction  of  the  statute,  in  the  same 
sense  as  at  the  common  law. 

8.  Same — actiojis  of  account  defined.  The  term  "actions  of  account"  has  long 
been  understood  to  comprehend,  as  well  the  action  of  assumpsit  upon  contracts 
express  or  implied,  as  actions  ex  delicto,  and  to  this  extent  it  is  used  in  the  first 
section  of  the  statute  of  limitations. 

9.  Same — limitations  resting  on  ivords.  It  is  a  well  established  doctrine  in  con- 
struing statutes  of  limitations,  that  cases  within  the  reason  but  not  within  the 
words  of  the  statute,  are  not  barred,  but  may  be  considered  as  omitted  cases, 
which  the  legislature  have  not  deemed  proper  to  limit,  (e) 

The  defendant  in  error,  sued  the  plaintiff  in  error  before  a  justice 
of  the  peace,  in  Hancock  county,  in  March,  1845,  for  money  collected 
by  the  latter  for  them,  and  which  he  had  neglected  to  pay  over. 
Judgment  was  rendered  against  Bedell,  who  appealed  to  the  circuit 
court  of  that  county,  and  the  case  was  subsequently  taken  by  change 
of  venue  into  McDonough  circuit  court.  It  was  there  tried  before 
the  Hon.  Norman  H.  Purple  and  a  jury,  when  a  verdict  and  judg- 
ment were  rendered  in  favor  of  the  plaintilfs  below,  for  $63  debt,  and 
$28.03^  damages. 

(c)  See  Hulick  v.  Scovil  ante  159  and  ing  opinion  in  support  of  rule,  that  re- 
note  (a)  thereunder.  peal  of  statute,  which  changed  common 

(d)  Statutory  provisions  cited  in  head  law,  revives  repealed  common  law. 
notes  have  been  changed.  For  statute  Seeley  v.  Peters,  r>  Gilm.  130, 103.  Omis- 
in  force  in  1886,  see  R.  S,  1874,  LImita-  sion  of  qualifying  words  upon  re-enact- 
TioNS,  ch.  84;  S.  &  C's  Stats,  p.  1536;  ment  of  statute  is  fact  tending  to  mani- 
Cothran's  Stats.  (1885)  p,  939.  fest  legislative  intention.       Buchanan 

{e]  Bedell  r.  Janney  cited  in  dissent-       v.  Burton  Iron  Co.  3  Bradw.  191,  196. 
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The  evidence  on  the  trial,  instructions  of  the  court,  etc.,  are  set  forth 
in  the  opinion  of  the  court. 

W.  A.  MmsHALL,  for  the  plaintiff  in  error,  cited  Rev.  Stat.  348-9, 
sees.  1,  4.  The  statute  is  to  be  Lberally  expounded.  See  3  Peters, 
270;  3  Peters,  Cond.  R.  51-2;  lb.  89;  2  Peters'  (U.  S.)  Dig.  714, 
sees.  4-8;  Statute  of  Repose,  sees.  11, 19,  28;  lb.  page  717.  Williams 
V.  Williams.  5  Ohio,  280.  A  petition  and  summons  held  within  the 
statute  ill  Kentucky,  though  not  named.  Banks  v.  Coyle,  2  A.  K. 
Marsh.  564;  Robins  v.  Harvey,  3  Conn,  cited  in  2  U.  S.  Dig.  800,  sec. 
155;  Head's  Executors  v.  - — -^,  5  J.  J.  Marsh,  362;  Clark  v. 
Schwing,  1  Dana,  334-5. 

In  this  case,  the  action  Vvdll  not  lie  till  after  a  demand  or  something 
eciuivalent.     24  Wend  203. 

Interest  is  not  recoverable  till  after  a  demand.  15  Pick.  500;  12 
do.  449;  4  Blackf.  81. 

R.  S.  Blackwell,  for  the  defendants  in  error.     I.     That 
[*195]     debt  upon  simple  contract  is  not  barred  by  our  statute  of 
limitatious  is  apparent: 

1.  From  the  express  words  of  the  statute  (Rev.  Stat.  348-9,  sees. 
1,  4);  where  the  words  of  a  statute  are  plain  and  unambiguous,  there 
is  no  necessity  of  resorting  to  technical  rules  of  construction;  but  the 
legislative  will,  as  expressed,  must  be  obeyed.  The  People  v.  Canal 
Commissioners,  3  Scam.  161:  W^ilkiuson  v.  Leland,  2  Peters,  662;  Clay 
V.  Hopkins,  3  A,  K.  Marsh.  489;  Holbro&k  v.  Holbrook,  1  Pick.  250; 
Ellis  V.  Paige,  lb.  45. 

Equitcible  construction  will  not  be  tolerated.  Monson  v.  Ches- 
ter, 22  Pick.  387. 

When  technical  words  are  used  in  a  statute,  the  courts  will  intend 
that  the  legislature  used  them  in  their  technical  sense.  Merchants' 
Eank  v.  Cook,  4  Pick.  411;  United  States  v.  Magill,  1.  Wash.  C.  C.  R. 
463;  3  do.  209. 

Another  rule  is,  that  where  a  statute  makes  use  of  a  word,  which 
had  a  well  known  common  laAv  meaning,  the  word  in  the  statute  shall 
be  understood  in  the  same  sense  it  was  at  common  law.  Mayo  r. 
Wilson,  1  New.  Hamp.  55-6. 

A  statute  applicable  in  its  terms  to  particular  actions,  can  not  be 
applied  by  construction  to  other  actions  standing  on  the  same  reason. 
Jacob  V.  United  States,  1  Brock.  523-4. 

And  these  rules  of  construction  should  be  adhered  to  for  these 
reasons:  1.  Because  the  statute  is  in  derogation  of  the  common 
law;  and  2.  Because  the  effects  of  the  statute  are  highly  penal  in  their 
character. 

2.  From  a  comparison  of  all  the  statutes  enacted  by  our  legisla- 
ture upon  this  subject.  Laws  of  ]819,  141,  sec.  8;  Laws  of  1827,  284; 
sees.  1,  4;  Rev.  Stat.  348,  sees.  1,  4. 

In  a  revision,  where  the  phraseology  of  a  former  statute  is  changed, 
this  is  evidence  of  an  intent  lo  change  its  operation.  Ellis  v.  Paige, 
1  Pick.  45;  S.  P.  155. 
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3.  By  a  recurrence  to  other  omitted  cases  in  this  statute,  which 
are  equally  within  the  reason,  but  which  the  words  of  the 
statute  include, to  wit:     1.  Debt  on  bills  of  exchange:  2.  On     [*19GJ 
foreign  judgments;  3.    On  justices"  judgments;  and  4.    Ac- 
tions on  the  case  between  merchants,  etc. 

4.  By  a  comparison  of  our  statute  with  that  of  21  Jac.  1,  2  Harr. 
Dig.  1455;  2  Boav.  Law  Die,  refers  to  the  statutes  of  xVlabama,  Dela- 
ware, Kentucky,  Massachusetts,  New  Jersey  (part  of  which  is  like 
sec.  4),  Pennsylvania,  Rhode  Island,  South  Carolina,  Vermont,  and 
Vu'ginia. 

5.  By  express  adjudication  in  Ohio;  on  a  statute  similar  to  ours. 
Tupper  v.  Tupper,  1  Ohio'Cond.  11.  615;  Hazlet  i\  Critchheld,  6  do.  485. 

6.  Because  in  other  states,  it  has  been  held,  that  cases  within  the 
reason,  but  not  within  the  words  of  the  statute,  are  not  barred,  but 
may  be  considered  as  omitted  cases,  which  the  legislature  have  nob 
deemed  proiier  to  limit.  Pease  r.  Howard.  14  Johns.  419;  Jordon  i\ 
PLobinson.  15  Maine  (3  Shepley),  167;  Bass  v.  Bass,  6  Pick.  362; 
Keith  V.  Estill,  9  Porter,  669;  Pennington  v.  Castleman,  6  Miss.  277; 
Smith  V.  Lockwood,  7  Wend.  241. 

II.  That  the  justice  had  jurisdiction  of  the  action  of  debt,  see 
Rev.  Stat.  316;  sec.  17,  clause  9. 

That  debt  lies  upon  simple  contracts,  and  is  a  concurrent  remedy 
with  assumpsit,  see  United  States  v.  Colt,  1  Peters'  C.  R.  145;  Smith 
V.  Lowell,  8  Pick.  178. 

That  the  court  will  elect  that  form  of  action  which  is  most  bene- 
ficial to  the  plaintiff,  and  calculated  to  advance  his  remedy,  see  Rev. 
Stat.  317,  sec.  21;  Stewart  v.  Dowling,  3  Scam.  93;  \].  S.  Bank  v. 
Dallum,  4  Dana,  574;  Lovell  r.  Cowman,  6  Hill's  (N.  Y.)  R.  225; 
Burton  v.  Waples,  3  Harr.  75;  10  Johns.  104;  5  Wend.  272;  12  Ohio, 
131;  Austin  v.  Hayden,  6  Ohio  Cond.  R.  158-61,  etc. 

III.  That  a  demand  was  unnecessary  in  this  case  before  bringing 
suit,  see  Hawley  v.  Sa'je,  15  Conn.  52;  Estes  v.  Stokes,  2  Richardson, 
133;  10  Mass.  244;  6  New  Hamp.  441. 

IV.  As  to  the  want  of  indorsement  on  back  of  the  summons  of 
the  amount  claimed.     The  objection  comes  too  late  after 
defendant  has  appeared  and  pleaded  to  the  action.     Swift  v.     [*197] 
Woods,  5  Blackf.  97. 

V.  On  the  question  of  interest,  see  Rev.  Stat.  295,  sec.  2;  Pease  v. 
Barber,  3  Caines,  :.65-6. 

Opinion  of  the  court  by  Thomas,  J.*  This  action  was  com- 
menced on  the  10th  day  of  March,  a.  d.  1845,  before  a  justice  of  the 
peace  of  Hancock  C(junty,  by  the  defendant  in  error  against  the 
plaintiff  in  error.  The  demand  sued  on,  was  for  money  alleged  to 
have  been  collected  by  the  defendant  for  the  plaintiff's  use,  upon  a 
note  due  to  the  latter,  and  by  them  placed  in  the  hands  of  the  former 
for  collection.  The  summons  was  in  the  form  prescribed  by  the 
statute.     Rev.  Stat.  ch.  lix,  sec  21. 

The  case  was  taken  by  appeal  into  the  circuit  court  of  the  afore- 

*"WrLSON,  C.  J.  did  not  sit  in  this  case. 
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said  county  of  Hancock,  and  thence  on  change  of  venue  to  the  Mc- 
Donough  circuit  court,  where  a  trial  was  had  by  the  jury. 

The  defendant,  on  going  into  trial,  notified  the  plaintiffs'  attorney 
that  he  should  set  up  and  rely  upon  the  statute  of  limitations,  and 
accordingly  he  did  insist  that  the  plaintiffs'  action  and  claim  were 
barred  in  law. 

The  testimony  introduced  by  the  jjlaintiffs  in  support  of  their 
claim  consisted  of  the  following  items,  viz: 

1.  A  letter  from  defendant  to  plaintiffs  (admitted  on  the  trial 
to  be  in  the  defendant's  handwriting),  dated  December  30,  1838, 
acknowledging  the  receipt  of  a  letter  from  the  plaintiffs,  enclosing 
a  note  on  Montague  and  Depp,  and  stating  in  substance,  that  they 
having  failed  to  j^ay  the  money  as  they  promised  to  do,  and  Mr.  Depp 
having  left  the  state,  he  had  put  the  note  in  suit,  and  presumed 
that  it   would    be   collected    soon_,   when    he    promised   to  inform 

them,  etc. 
[*198]  2.  A  transcript  from  the  docket  of  Samuel  Steele,  a  jus- 
tice of  the  peace  of  Hancock  county,  showing  the  commence- 
ment of  a  suit  before  said  justice  on  the  sixth  day  of  January,  1839, 
in  the  name  of  the  plaintiffs,  against  Montague  and  Depp,  upon  a 
promissory  note  executed  by  them  to  said  plaintiffs,  service  of  pro- 
cess on  the  defendant,  Montague,  and  the  rendition  of  judgment  in 
said  suit  in  favor  of  the  plaintiffs  against  said  defendant  Montague, 
for  the  sum  of  $62.26  debt,  with  their  costs,  etc.  The  issuing  of  exe- 
cution on  said  judgment,  and  its  return  by  defendant  (E.  A.  Bedell), 
without  any  official  return;  and  that  a  renewed  execution  had  been 
issued  and  delivered  to  said  Bedell,  and  not  returned; 

3.  The  receipt  of  the  defendant  to  J.  Cole,  C.  H.  C.  for  sixty- 
three  dollars,  the  full  amount  of  a  judgment  and  interest  against 
John  Montague  befoi'e  Samuel  Steele,  dated  December  18,  1839,  the 
signature  of  the  defendant  to  said  receipt  being  admitted  on  the 
trial;  and 

4.  The  oral  statement  of  one  J.  Cole  (avIio  was  sworn  as  a  Avitness 
on  the  trial),  that  he,  the  said  witness,  in  the  year  1839,  was  a  con- 
stable of  Hancock  county;  that  as  such  constable  he  received  for  col- 
lection, an  execution  issued  by  Samuel  Steele,  in  favor  of  the  plaint- 
iffs, and  against  one  John  Montague;  that  he  collected  the  same,  and 
paid  the  money  over  to  the  defendant  as  the  agent  of  the  plaintiffs  on 
the  collection  of  the  same  in  the  year  1839,  and  that  the  amount  of 
said  payment  was  about  $63. 

The  defendants  objected  to  each  of  the  foregoing  items  of  evidence, 
when  they  were  respectively  offered  by  the  plaintiff  (except  tl:e  last, 
which  was  introduced  AAathout  objection),  but  the  court  overruled  his 
objections,  and  admitted  the  evidence. 

This  being  all  the  evidence  in  the  cause,  the  defendant  asked  the 
court  to  give  the  following  instructions  to  the  jury,  viz: 

1st.  "That  if  they  believed  from  the  evidence,  that  the  plaint- 
iffs' demand  and  cause  of  action  accrued  more  than  five  j-ears  next 
before  the  commencement  of  this  suit,  the  plaintiffs  could 
[*199]    not  recover,  unless  the  defendant,  within  five  years  nor, 
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before  the  coramencemeut  of  this  suit,  had  in  some  maimer 
admitted  the  same  to  be  unpaid;" 

'2d.  "That  if  the  jury  believed  from  the  evidence,  that  the  ])hiint- 
if£s  in  the  year  1838,  sent  to  the  defendant  from  !St.  Louis,  a  chiim  in 
their  favor  for  collection,  and  j^laintilfs  had  not  called  on  the  said 
defendant,  or  in  some  way  made  demand  for  the  money  before  the 
commencement  of  this  suit,  they  can  not  in  this  action  recover;" 

.3d.  "That  they  should  not  take  into  their  consideration  any  evi- 
dence before  them,  which  did  not  apply  to  the  demand  sued  on," 
which  said  third  instruction  the  court  gave,  adding  thereto  as  a  mod- 
ification, "that  the  court  w^as  not  advised,  that  any  evidence  inapjili- 
cable  to  the  plaintiffs'  claim  sued  on  had  been  given,  but  of  this  the 
jury  would  judge." 

The  first  and  second  instructions  the  court  refused  to  give,  but  gave 
the  following  in  lieu  of  them,  viz. : 

1st.  "That  the  action  of  assitDijisit  was  barred  by  the  statute  of 
limitations  in  five  years  after  the  cause  of  action  accrued;  but  this  suit 
having  been  commenced  before  a  justice  of  the  peace,  that  upon  the 
claim,  either  debt  or  assumpsit  would  lie;  that  to  an  action  of  debt  on 
such  a  claim,  our  statute  had  interposed  no  limitation,  and  that  con- 
sequently in  an  action  upon  such  claim,  the  limitation  in  the  opinion 
of  this  court  remained  as  at  common  laAV,  and  the  claim  would  only 
be  barred  by  the  lapse  of  twenty  years  from  the  time  such  cause  of 
action  accrued;  that  the  action  of  debt  being  the  most  beneficial  form 
of  action  for  the  plaiutiffs,  they  had  a  right  to  treat  it  as  such." 

2d.  "That  if  the  plaintiffs  had  intrusted  the  defendant  with  the 
collection  of  money  for  their  use,  that  ordinarily,  before  this  action 
could  be  maintained,  a  demand  should  be  made  for  the  money  so  col- 
lected; but  in  this  case,  if  from  the  lapse  of  time,  or  any  other  cir- 
cumstances appearing  in  the  cause,  they  were  satisfied  that 
the  defendant  had  collected  money  belonging  to  the  plaint-  [*200] 
iffs,  and  had  converted  the  same  to  his  own  use,  no  demand 
for  the  same  would  be  necessary;  and  further,  that  if  they  believed 
from  the  evidence,  that  money  had  been  so  collected,  and  appropriated, 
and  there  had  been  an  unreasonable  or  vexatious  delay  of  ijaymeiit  of 
the  same,  the  plaintiffs  were  entitled  to  recover  interest  on  the  amount 
so  collected,  deducting  a  reasonable  compensation  for  defendant's  ser- 
vices in  collecting  the  same. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for  |G3  debt, 
and  'S28.03|-  damages,  with  costs,  etc. 

The  defendant  moved  for  a  new  trial  on  the  following  grounds,  to 
wit:  1st.  That  the  verdict  was  against  the  evidence;  2d.  That  the  ver- 
dict was  against  the  law;  3d.  That  the  court  erred  in  not  giving  the 
instructions  asked  for  by  the  defendant;  4th.  In  giving  the  instruc- 
tions that  were  given;  5th.  In  giving  instructions  as  qualified;  and 
6th.  In  admitting  improper  testimony.  The  court  overruled  said 
motion,  and  rendered  judgment  on  the  verdict. 

The  defendant  excepted  during  the  progress  of  the  trial,  to  the  sev- 
eral opinions  of  the  court:  1st.  In  admitting  the  evidence  objected 
to  by  him;  2d.    In  refusing  the  instructions  asked  for  by  him;  3d.   In 
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giving  the  iiistructious  that  were  given;  4th.  In  refusing  a  new  trial; 
and  now  prosecuting  his  writ  of  error,  assigns  them  for  error. 

Tlie  assignment  of  error  resolves  itself  into  two  propositions,  to  wit: 
first,  that  the  plaintiffs'  case  was  not  made  out  b}^  legal  and  sufficient 
proof;  and  second,  that  the  demand  sued  on  was  barred  by  the  lapse 
of  time,  by  virtue  of  the  statute  of  limitations. 

I.  The  first  of  these  propositions  involves  inquiries,  1st,  as  to  the 
admissibility  of  plaintiff's  evidence;  and  2d,  as  to  its  sufficiency. 

Both  of  these  inquiries  must  be  answered  affirmatively.  The  plaint- 
iffs' allegations  were,  that  they  had  placed  a  demand  due  them  in  the 
hands  of  the  defendant  for  collection;  and  that  he  had  re- 
[*201]  ceived  the  money  on  that  demand,  and  appropriated  it  to  his 
own  use.  The  testimony  corresponded  with,  and  fully  sus- 
tained these  allegations. 

It  consisted  of  the  defendant's  admissions  in  writing,  of  his  reception 
of  the  plaintiffs'  demand  for  collection ;  of  his  receipt  of  money  shown 
by  parol  evidence  to  have  been  collected  thereon;  and  of  a  transcript 
from  a  justice's  docket,  showing  the  institution  of  a  suit  before  such 
justice  on  said  demand,  and  the  proceedings  thereon,  to  their  termi- 
nation in  the  execution  on  which  the  money  was  eventually  collected 
and  paid  over  to  the  defendant,  and  oral  test'mony  explanatory  of  the 
documentary.  It  was,  consequently,  properly  adjudged  admissible, 
both  upon  the  grounds  of  its  relevancy  and  its  competency.  It  proved 
everything  allegad  by  the  plaintiffs,  and  was  therefore  properly  held 
sufficient  to  entitle  them  to  a  recovery. 

Nor  is  this  result  varied  by  the  fact  that  the  commencement  of  the 
plaintiffs'  suit  was  not  preceded  by  a  demand  of  payment  from  the 
defendant.  The  doctrine  contained  in  the  instructions  of  the  circuit 
court  on  this  point  is  undoubtedly  correct.  A  person  is  entitled  to 
money  collected  for  him  by  another  so  soon  as  received  by  the  latter, 
and  good  faith  on  the  part  of  the  collector  demands  its  immediate 
payment  by  him;  but,  nevertheless,  he  is  ordinarily  not  subjected  to 
suit  for  his  failure  or  omission  to  make  such  payment,  until  after 
demand  therefor  has  been  made  of  him. 

As  a  general  rule  in  such  cases,  it  may  be  presumed  that  pa3aiient 
has  been  delayed  by  reason  of  the  want  of  safe  and  convenient  means 
of  transmission,  or  of  some  otjier  good  and  sufficient  cause,  and  that 
the  recipient  of  the  money,  still  considering  himself  as  entitled  to  no 
more  than  enough  reasonably  to  compensate  him  for  his  services  in 
collecting  it,  will  pay  it  over  on  demand.  But,  where  so  long  a  time 
has  elapsed  since  the  collection  of  the  money,  as  to  rebut  any  such 
presumption  in  favor  of  the  collector,  he  may  well  l)e  considered  as 
having  appropriated  it  to  his  own  use,  and  then,  neither  law  nor  rea- 
son requires  that  before  he  can  be  sued  for  his  non-feasance, 
[*202]  he  should  be  requested  to  do  what  his  conduct  sufficiently 
indicates  his  determination  not  to  do. 

The  circumstances  of  the  case  at  bar  establish  for  its  peculiar  claims 
to  exem  lotion  from  the  operation  of  the  general  rule  referred  to,  as 
regulating  the  liabilities  of  collectors.  The  defendant  had  been  so 
long  the  recipient  of  the  plaintiffs'  money  without  accounting  to  them 
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for  it,  or  being  called  upon  by  them  to  do  so,  that  when,  at  length, 
they  endeavored  to  collect  it  from  him  by  suit,  he  claimed  that  time 
had  absolved  him  from  his  liability;  that  the  statute  of  limitations  had 
afforded  the  privilege  of  a  repose,  not  to  be  disturbed  by  having  ob- 
truded upon  him  this  outlawed  claim  of  his  employers.  The  court 
might,  therefore,  well  submit  it  to  the  jury  to  say  whether  there  had 
not  been  such  an  appropriation  b}'  the  defendant  of  the  plaintiffs' 
money  to  his  own  use  as  to  deprive  him  of  the  right  to  a  denuind  of 
payment,  before  the  commencement  of  proceedings  against  him  for 
its  legal  coercion.  And  well  might  the  jury  respond  affirmatively 
to  that  proposition,  and  say,  as  by  their  verdict  they  did  say,  that 
there  had  been  so  unreasonable  and  vexatious  a  delay  of  payment,  on 
the  part  of  the  defendant,  as  to  entitle  the  plaintiffs  to  recover  not 
only  the  amount  collected  by  the  defendant  for  their  use  (after  de- 
ducting therefrom  a  reasonable  compensation  for  his  services),  but 
also  interest  thereon. 

This  view  of  the  subject  is  fully  sustained  by  authority,  so  far  as 
the  right  to  commence  suit  without  a  previous  demand  is  concerned. 
Ilaidei/  V.  Sage,  15  Conn.  52;  Estes  v.  Stokes,  2  Richardson,  133;  10 
Mass.  244;  6  N.  Hamp.  541. 

The  right  to  a  recovery  of  interest  in  such  cases  as  the  jury  found 
the  case  at  bar  to  be,  is  expressly  given  by  out  statute.  Rev.  Stat, 
ch.  Liv.  sec.  1.  Upon  this  question  of  interest  see,  also,  the  case  of 
Pease  v.  Barber,  3  Caines,  265-6. 

The  alleged  error  of  the  court  below,  in  giving  the  third  instruction 
requested  b}^  the  defendant,  not  as  asked  for  by  him,  but  as  qualified 
by  the  court,  may  here  properly  be  d  sposed  of. 

The  exigency  seldom  happens  in  practice,  rendering  such  [*203] 
an  instruction  proper,  either  as  asked  for  b}^  the  defendant 
or  as  given  by  the  court.  The  relevancy  of  testimony  being  indis- 
pensable to  its  admissibility,  that  question  is  usually  settled  l>y  the 
court  in  admitting  the  evidence,  when  objected  to,  and  is  not  left  for 
the  ulterior  examination  of  either  the  court  or  jury.  But  this  is  not 
necessarily  so  in  all  cases. 

Testimony  may  be  offered  not  manifestly  applicable  to  the  matter 
in  controversy,  butshoald  not  therefore  be  rejected,  if  its  applicability 
appeared  to  be  susceptible  of  proof  by  evidence  aliunde.  If  it  were 
otherwise,  no  case  depending  upon  the  coincidence  of  a  series  of  in- 
dependent facts  could  ever  be  made  out  by  .proof.  Isolated  from  the 
others,  each  fact  in  such  case  might  appear  wholly  inapplicable;  com- 
bined, their  application  would  be  manifest;  and  yet  they  mubt  neces- 
sarily be  introduced  in  evidence  singly. 

The  question  of  the  relevancy  of  such  evidence,  therefore,  remains 
to  be  considered  in  connection  with  the  suppletory  aud  correlative 
evidence  introduced.  If  no  testimony  be  introduced  tending  in  any 
way  to  show  its  applicability,  the  court  should,  on  motion  of  the 
party  against  whom  it  was  offered,  exclude  it  from  the  jury  or  instruct 
them  to  disregard  it.  But  if  there  be  additional  evidence  tending  to 
show  the  relevancy  of  that  in  aid  of  which  it  was  offered,  it  becomes 
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the  peculiar  province  of  the  jury  to  judge  of  its  sufficiency  to  sub- 
serve its  intended  purposes. 

An  illustration  of  this  rule  is  found  in  the  case  at  bar.     The  plaint- 
iffs, to  make  out  their  case,  proved  among  other  things  the  defendant's 
acknovi^ledgment  in  v^^riting  that  he  had  received  the  sum   of  $63  of 
one  J.  Cole,  a  constable  of  Hancock  county,  in  full  of  the  amount 
of  a  judgment  and  interest  against  John  Montague,  before  Samuel 
Steele,  but  that  alone  did  not  show^  his  reception  of  the  plaintiffs' 
money.     It  is  true  that  the  plaintiffs  had  recovered  a  judgment  before 
a  justice  by  the  name  of  Samuel  Steele,  against  a  defendant  of  the 
name  of  John  Montague,  for  the  sum  of  $63,  and  that  between  that 
judgment,  and  that  on  which  the  defendant  received  the  money,  there 
was  in  these  particulars  the  most  striking  resemblance,  and 
[*204]     yet  the  proof  of  their  identity  was  incomplete.     The  judg- 
ment on  which  the  money  was  collected  might  have  been, 
for  anything  appearing  in  the  receipt,  in  favor  of  the  defendant  him- 
self or  any  other  person  than  the  plaintiffs.     Additional  evidence  was 
consequently  necessary  to  show  that  the  judgment  referred  to  in  the 
receipt  was  the  plaintiffs'  judgment.     The  constable  from  whom  the 
money  was  received,  was  accordingly  called  as  a  witness,  and  exam- 
ined as  to  that  point.     The  sufficiency  of  his  evidence  for  the  pur- 
poses for  which  it  was  intended,  was  properly  left  by  the  court  to  be 
determined  by  the  jury.     And,  indeed,  the  instructions  as  asked  for, 
implied  what  the  qualification  by  the  court  expressed,  that  the  jury 
were  to  judge  of  the  applicability  of  the  evidence;  else,  how  could 
they  disregard  such  as  was  inapplicable?     The  court  was  not  called 
upon  to  indicate  the  evidence  to  be  disregarded  by  the  jury,  but  they 
were  to  determine  that  matter  for  themselves. 

11.     The  second  proposition  involves  considerations  which,  although 

they  throw  around  the  case  at  bar  a  degree  of  interest  denied  to  it  by 

the  insignificance  of  the  amount  in  controversy,  are  nevertheless  less 

interesting  and  comprehensive  in  their  character,  than  those  embraced 

-  in  the  instruction  of  the  court  below,  and  discussed  by  the  counsel 

on  both  sides  in  the  argument  at  bar.     It  presents  for  settlement  a 

question  of  the  construction  of  oar  statute  of  limitations,  but  not  to 

the  extent  contemplated  by  the  instruction  and  arguments  referred  to. 

The  statute  makes  two  classes  of  cases  arising  ex  co)ifracfu^  the 

first  enumerated  in  the  first  section,  and  embracing  "all   actions  for 

arrearages  of  rent  due  on  a  parol  demise,  and  all  actions  of  account, 

and  upon  the  case,  except,"  as  well  "such   actions  as  concern  the 

trade  of  merchandise  between  merchant  and  merchant,  their  factors 

or  agents,"  as  certain  actions  of  that  form  arising  e.r  i/elicfo.     Actions 

of  this  class  are  required  to  "be  commenced  within  five  years  next 

after  the  cause  of  such  actions  shall  have  accrued,  and  not  after." 

The  second  class  is  defined  in  the  fourth  section,  and  comprises 

"every  action  of  debt  or  covenant,  for  rent  or  arrearages  of 

[*205]     rent  provided  upon  any  lease  under  seal,  and  every  action  of 

debt  or  covenant,  founded  upon   any  single  or  penal  bill, 

promissory  note  or  writing  obligatory,  for  the  direct    payment  of 

money  or  the  delivery  of  property,  or  the  performance  of  covenants, 
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or  upon  any  award  under  the  hands  and  seals  of  arbitrators  for  the 
payment  of  money  only."  The  lapse  of  sixteen  years  is  required 
to'bar  any  of  the  actions  belonging  to  this  class. 

The  plaintiffs'  demand  was  more  than  five,  but  less  than  sixteen 
years  old;  the  inquiry  consequently  arises  upon  the  record  whether 
that  demand  in  manner  and  form  as  it  was  sought  to  be  enforced, 
comes  within  the  first  mentioned  class?  If  so,  it  was  barred  by  the 
lapse  of  time,  but  otherwise  not.  If  it  does  not  belong  to  that  class, 
it  is  bootless  to  inquire  whether  it  belongs  to  the  other,  or  not,  as  in 
either  event  it  will  avail  the  defendant  nothing.  His  defense  to  an 
action  barred  only  after  the  expiration  of  sixteen  years,  had  not,  when 
the  suit  was  commenced,  and  has  not  yet  matured;  the  result,  con- 
sequently is,  as  it  affects  that  defense,  the  same  whether  the  action 
would  have  been  barred  in  sixteen  years  or  never. 

The  defendant's  counsel  insists  that  the  case  at  bar  is  one  of  a  class 
of  cases  expressly  named  in  the  first  section,  and  that  consequently 
the  plaintiffs'  demand  has  been  worn  away  by  the  lapse  of  time.  His 
position  is,  that  the  term  "actions  of  account,"  as  used  in  that  sec- 
tion, and  "actions  on  accounts""  are  equivalent  terms,  and  consequently 
that  every  action,  of  whatsoever  form  or  nature  it  may  be,  founded 
upon  an  account,  must  by  the  requisitions  of  that  provision  of  law 
be  brought  within  five  years,  and  not  after.  But  that  position  is 
wholly  indefensible  by  authority. 

The  doctrine  is  well  settled  that  where  technical  terms  are  used  in 
a  statute,  the  courts  will  intend  that  the  legislature  used  them  in  their 
technical  sense.  Merchants'  Bank  \.  Cook.,  4  Pick.  411;  1  Wash.  C. 
C.  R.  463;  8  do.  209. 

And  again,  that  where  a  term  or  word  which  had  a  well  known 
common  law  meaning  is  used  in  a  statute,  such  word 
of  term  shall  be  understood,  in  the  construction  of  the  [*'206] 
statute,  in  the  same  sense  as  at  the  common  law.  Mayo  v. 
Wilson^  1  New  Hamp.  555-6.  Tested  by  these  rules,  the  doctrine 
contended  for  by  the  defendant's  counsel  stands  condemned.  The 
term  under  consideration,  to  wit,  "actions  of  account,"  is  a  "technical 
term,"  and  has  "a  well  known  common  law  meanini]:."  It  indicates  a 
form  of  action,  as  well  known,  although  not  so  frequently  adopted 
in  practice,  as  the  action  of  debt  or  assumpsit.  It  was  the  action  used 
at  the  common  law  to  coerce  a  settlement  of  accounts  by  partners, 
bailiffs,  and  receivers,  before  auditors  appointed  for  that  purpose  by 
the  court,  upon  rendering  the  pecuniary  or  interlocutory  judgment 
quod  computet.  For  the  same  purpose  it  was  long  since  engrafted  on 
our  jurisprudence,  and  is  undoubtedly  the  form  of  action,  and  the 
only  one  referred  to  eo  nomine  in  the  first  section. 

But  although  the  term.,  the  meaning  of  which  has  be'^n  considered, 
is  not  sufficiently  comprehensive  to  embrace  every  form  of  action  that 
may  be  maintained  upon  an  account,  there  nevertheless  is  another  term 
used  in  the  same  section,  which,  by  the  rules  of  construction  already 
referred  to,  clearly  does  include  within  its  meaning,  at  least  one  such 
action.     It  is  "the  action  on  the  case." 

However  circumscribed  the  limits  of  that  action   originally  may 
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have  been,  it  has  long  been  universally  understood  to  comprehend  as 
well  the  action  of  assMDips/t,  upon  contracts  express  or  implied,  as 
actions  ex  delicto.  This  general  term  indicating  a  class  of  cases,  being 
used  in  the  first  section,  without  anything  to  restrict  its  operation  to 
any  one  of  the  particular  actions,  confederating  to  make  up  that 
class,  it  must  be  understood  as  being  operative  upon  all  of  them. 
Such  is  the  uniform  rule  of  construction  in  all  such  cases.  But  the 
intention  of  the  legislature  here  to  use  the  term  under  consideration 
in  its  broadest  and  most  general  sense,  is  apparent  from  the  fact  of 
their  exempting  from  the  operation  of  Ihe  limitation  prescribed  by 
them  upon  the  right  of  commencing  "actions  on  the  case;  such 
actions  as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  and  agents."  If  the  law  was  in- 
[*207]  tended  to  operate  only  upon  actions  arising  ex  delicto^  why 
specially  except  from  its  operation  these  actions  exconiraciii? 
The  exception  in  this,  as  in  many  other  cases,  proves  the  rule.  But 
this  is  not  an  open  question.  It  was  expressly  settled  by  court  in  the 
case  of  White  v.  Higlit,  1  Scam.  205,  that  the  term,  "the  action  on 
the  case,"  as  used  in  the  first  section  of  the  act  of  1827,  of  which 
the  first  section  of  the  present  law  is  a  mere  transcript,  does  include 
the  action  of  assumpsit. 

Nor  is  this  construction  controverted  by  the  plaintiffs'  counsel.  He 
expressly  admits  that  the  action  of .  assumpsit  is,  in  all  cases,  barred 
in  five  years  when  the  provision  of  law  under  consideration  is  relied 
upon  for  that  purpose,  but  denies  that  the  action  of  debt,  on  demands 
like  the  plaintiffs'  is  thus  barred,  and  insists  that  the  action  in  the 
case  at  bar,  is  debt  and  not  assumpsit. 

Both  of  his  positions  are  combatted  by  the  defendant's  counsel. 
In  addition  to  the  doctrine  contended  for  by  him  already  considered, 
he  maintains  that  the  action  of  debt  on  open  account  comes  within 
the  spirit  and  meaning  of  the  first  section,  if  not  expressly  named 
therein,  and  is  therefore  to  be  considered  as  one  of  the  actions  barred 
by  that  provision  of  law;  that  the  intention  of  the  legislature  was  to 
bar  demands  of  that  nature,  and  not  particular  actons  for  their  re- 
covery. But  this  position  is  likewise  untenable  in  law.  By  the 
eighth  section  of  the  act  regulating  practice  in  the  supreme  and  cir- 
cuit courts  of  this  state,  and  for  other  purposes,  approved  March  22, 
1810  (Laws  1810,  141,  sec  8),  "actions  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,"  were  specifically  barred  in  five 
years.  They  have  been  omitted  in  the  subsequent  laws  in  pari 
materia.^  and  there  the  intention  of  the  legislature  to  change  ihe  law 
affecting  that  class  of  actions,  is  manifest.  EUis  v.  Paige,  1  Pick. 
45;  Laws  of  1827,  284,  sees.  1,  4;  Rev.  Stat.  ch.  lxvi,  sec.  1. 

In  Jacobs  v.  United  States,  Brock.  523-4,  it  is  held  that  a  statute 
applicable  in  its  terms  to  particular  actions,  can  not  l)e  applied  by  con- 
struction, to  other  actions  based  upon  the  same  reasons. 
[*208]  In  Ohio  it  has  been  decided,  that  actions  not  specifically 
enumerated  in  their  statute  of  limitations,  are  not  thereby 
barred.  Tappan  y.  Tappan.,  1  Ohio  Cond.  R.  G15;  Uazlet  y.  Critch- 
field,  6  do.  485. 
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xincl  by  numerous  adjudications  in  other  states,  the  doctrine  is  ^Yell 
established  in  the  construction  of  statutes  of  limitations,  that  cases 
within  the  reason,  but  not  witliin  the  words  of  the  statute  are  not 
barred,  but  may  be  considered  as  omitted  cases,  which  the  legishiture 
have  not  deemed  proper  to  limit.  Pease  r.  Hoirnrd^W  Johns.  4-9; 
Jonlan  v.  liohinson,  15  Maine  (3  Shepley),  167;  Bass  v,  Bass^  6  Pick. 
362;  Keith  v.  EstiU,  9  Porter,  669;  Fehningfon  v.  Castleman,  6  Mo. 
257;  Smith  v.  Lockivood,  7  Wend.  241.  And  in  England  it  has  been 
held,  that  the  action  of  deU  given  by  the  statute  of  Westm.  2,  C.  12, 
agaiust  sheriffs,  and  by  the  I.  liich.  2,  C.  12,  against  wardens  of  the 
fleet,  being  founded  in  niaJa  facio,  and  also  given  by  statute,  is  not 
within  the  statute  of  limitations  of  21  Jac.  1  C.  16,  which  speaks  of 
debts  arising  by  lending  on  contract.  2  Bac.  Abr.  526;  Saund.  34; 
Sid.  305,  191. 

Nor  is  this  doctrine  at  war  with  that  so  frequently  held  in  the 
books,  that  the  statute  is  to  be  liberally  expounded.  That  liberality 
of  CKposition  is  found,  not  in  extending  the  statute  to  cases  not  clearly 
within  its  provisions,  but  in  refusing  to  withdraw  from  its  operation, 
such  as  it  manifestly  does  embrace.  The  correctness  of  this  view 
of  the  subject  will  appear  from  an  examination  of  the  cases  cited  by 
the  defendant's  counsel.  3'  Peters,  270;  3  Conn.  51-2;  lb.  39;  2 
Peters' Dig.  714,  sees.  4-8,  19,  28. 

It  follows  that  the  true  construction  of  the  first  section  of  our  stat- 
ute of  limitations  in  its  operation  upon  actions  ex  contractu  is,  that  it 
bars  the  action  of  assumpsit  in  all  cases  except  "such  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant,  etc.,"  in  five 
years;  but  the  action  of  debt  in  no  case,  except  for  "arrearages  of  rent 
due  on  parol  demise." 

The  legislature,  in  the  imposition  of  restrictions  upon  the  rights  of 
creditors,  in  this  behalf  certainly  have  exhibited  some  degree 
of  fastidiousness,  denying  to  them  the  privilege  of  main-  [*209] 
taining  a  particular  form  of  action  for  the  recovery  of  their 
demands  after  the  lapse  of  five  years,  but  leaving  other  concurrent 
actions  for  the  same  purpose  in  unimpaired  force  and  vigor  for  sixteen 
years,  if  not  longer.  Were  it  our  province  to  condemn  or  amend  such 
legislation,  we  should  certainly  say  that  if  there  be  any  reason  for  this 
preference  of  one  form  of  action  to  another  of  the  same  results  and 
no  more,  we  can  not  perceive  it;  and  consequently  we  would  aliolish 
the  distinction.  But  such  is  not  our  privilege.  We  have  but  to 
expound  and  administer  the  law  as  it  is;  not  to  declare  it,  or  make 
what  should  be. 

The  only  cpiestion  remaining  to  be  determined  is,  whether  the  case 
at  bar  is  debt  or  assumpsit. 

We  have  not  those  unerring  criteria  to  guide  us  in  the  solution  of 
this  question,  that  are  found  in  the  form  of  the  proce.ss  and  pleadings 
in  actions  commenced  and  prosecuted  in  courts  of  record.  The  dis- 
tinctive features  of  the  two  forms  of  action  under  consideration,  there 
so  apparent,  are  obliterated  by  the  legislation  regulating  practice  be- 
fore justices  of  the  peace.  Justices  have  jurisdiction  of  both  a^jtions, 
and  a  common  form  of  summons  is  prescribed  for  both.     Rev.  Stat. 
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ch.  LLX,  sees.  17,  21.  Debt  lies  upon  simple  contracts  wherever 
indehiiatus  assumpsit  will  lie,  and  is  a  concurrent  remedy  therewith. 
United  States  v.  Colt,  1  Peters'  C.  C.  R.  145;  Smith  v.  Lowell,  8  Pick. 
178.     And  there  are  no  written  pleadings  in  justices'  courts. 

The  result  is,  that  the  case  at  bar,  like  every  other  suit  brought 
before  a  justice  of  the  peace  upon  "a  demand  on  which  debt  or 
assumpsit  would  lie,"  occupies  ground  in  all  respects  common  to  both 
those  forms  of  action,  and  presents  no  feature  peculiarly  character- 
istic of  either.  Other  than  the  ordinary  means  of  distinguish- 
ing them  must  consequently  be  resorted  to.  What  shall  that  be?  I 
know  of  none  better  nor  more  appropriate  than  that  adopted  by  ihe 
circuit  court  in  its  instruction  to  the  jury,  viz. :  to  leave  '"it  to  the 
plaintiffs  to  elect  that  form"  of  action  most  beneficial  to 
[*210]  themselves  and  best  calculated  to  advance  their  remedy. 
The  law  raises  the  presumption  that  such  was  the  form  of 
action  intended  to  be  commenced  by  them,  for  a  man  will  always  be 
presumed  to  do  what  it  is  his  interest  to  do.  But  moreover,  to  have 
treated  the  action  as  assumpsit  and  not  debt,  would  have  been  to 
injure  the  plaintiffs  without  materially  benefiting  the  defendant.  It 
would,  by  compelling  the  plaintiffs  to  take  a  nonsuit,  have  dela3'ed 
their  remedy,  and  subjected  them  to  the  payment  of  the  costs  of  the  pro- 
ceeding improvidently  commenced  by  them,  in  a  form  of  action  barred 
by  the  lapse  of  time;  but  it  would  have  left  them  the  privilege  of 
suing  in  another  form  of  action  to  which  no  such  defense  could  be 
successfully  interposed. 

But  the  rule  is  sanctioned  as  well  by  authority  as  reason.  TJ. 
S.  Bank  v.  Dallam,  4  Dana,  574;  Lovett  v.  Couman,  6  Hill's  (N.  Y.) 
R.  225;  Benton  v.  Wajjles,  3  Harr.  75;  10  Johns.  104;  5  Wend.  275; 
12  Ohio,  131;  ^H.sfm  v.  iyr^?/f/f»,  6  Ohio  Cond.  R.  158. 

It  follows  that  the  plaintiffs  having  elected  to  treat  their  action  as 
debt,  they  were  not  precluded  from  maintaining  it  although  the  de- 
mand on  which  it  was  founded  was  of  more  than  five  years'  standing. 

This  view  of  the  subject,  as  hereinbefore  intimated,  disposes  of  the 
Avhole  case,  without  the  necessity  on  our  part  of  examining  the  ques- 
tion involved  in  the  instruction  of  the  court,  and  discussed  with  so  much 
of  earnestness  and  ability  by  the  counsel,  whether  the  action  of  debt  on 
an  account,  other  than  for  "rent  or  arrearages  of  rent  founded  upon 
any  lease  under  seal,"  is  barred  by  section  four  of  the  statute  of  limi- 
tations, in  sixteen  years?  As  has  been  said,  the  record  presents  no 
such  question.  Any  settlement  of  it  by  us.  therefore,  being  uncalled 
for,  would  be  but  an  abstraction  and  like  all  other  obiter  dicta, 
operative  not  to  settle  the  law  of  the  case  before  us,  but  perhaps 
to  uns^ettle  it  in  reference  to  other  cases;  affecting  in  no  wise  the  re- 
sult of  the  case  at  bar  (for  as  has  been  shown,  that  must  be  the  same 
whether  debt  on  the  plaintiffs'  demand  would  have  been  barred  after  six- 
teen years,  or  as  acasus  ouiissus,  never),  but  tending,  should 
[*211]  we  hold  that  there  is  no  such  bar,  to  disturb  the  fancied 
security  of  persons  resting  quietly  under  the  supposed  shel- 
ter of  this  ^'statute  of  repose."  Therefore,  Avhatever  may  be  our  vieAvs 
on  this  question,  we  consider  it  our  duty  to  refrain  from  their  expres- 
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sioii  here,  leaving  it  for  settlement  whenever  a  case  shall  arise  demand- 
ing its  adjudication. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 

Salome  E]S"os  et  aL  v.  Chaeles  W.  Huntee. 

Error  to  Sangamon. 

1.  Equity — jurisdiction  ex-territorially.  A  court  of  chancery  will  entertain  a 
bill  for  relief  when  the  defendant  is  found  within  its  jurisdiction,  and  the  relief 
sought  can  be  obtained  by  acting  directly  upon  the  person,  whether  the  subject 
matter  of  the  bill  be  within  its  control  or  not.  Of  this  character  are  cases  for  a 
specihc  performance  of  a  contract  for  the  conveyance  of,  or  relating  to  land 
beyond  the  jurisdiction  of  the  court,  where  the  court  will  compel  a  conveyance  in 
accordance  with  the  mode  and  form  prescribed  by  the  laws  of  the  country  in 
which  the  land  is  situated;  and  should  it  be  necessary  in  order  to  carry  out  such 
a  decree,  the  defendant  may  be  prevented  by  a  ?i.e  exeat  from  leaving  its  jurisdic- 
tion, pendente  lite.  This  is  the  rule  of  the  common  law,  and  the  statute  has  not 
changed  it. 

2.  Same.  A  court  of  chancery  will  not  entertain  a  bill  where  the  relief  sought 
renders  it  necessary  that  it  should  act  upon  the  specific  thing,  unless  the  subject 
matter  of  the  litigation  is  within  its  jurisdiction.  Where  land  is  to  be  affected 
by  the  decree,  as  in  cases  of  petitions  for  partition,  admeasurement  of  dower, 
foreclosure  of  mortgages,  or  the  enforcement  of  a  mechanic's  lien  under  the 
statute,  the  court  must  be  able  to  control  it  directly,  or  it  has  no  jurisdiction  of 
the  case.  This,  also,  is  the  rule  of  the  common  law,  which  the  statute  has  not 
changed. 

3.  Evidence — testimony  of  loife.  The  rule  of  law  is,  that  a  wife  can  not  bo 
allowed  to  testify  to  the  declarations  or  confessions  made  by  the  husband,  either 
during  his  life  time,  or  after  his  decease,  (a) 

4.  Real  estate — resulting  trust.  As  a  general  rule,  the  policy  of  the  law 
requires  that  every  thing  which  may  effect  the  title  to  real  estate,  shall  be  in 
writing.     A  resulting  trust,  however,  may  sometimes  be  proved  by  parol.  (6) 

Bill  in"  Chan'ceet,  etc.,  in  the  Sangamon  circuit  court,  filed  by  the 
defendant  in  error  against  the  plaintiffs  in 'error,  to  compel  the  exe- 
cution of  an  alleged  trust.      The  substance  of  the  bill  and 
the  proceeding  thereon  are  stated  by  the  court.      A  decree     [^*212] 
for  a  conveyance,  etc.,  was  entered  against  the  defendants 
below  at  the  July  term  1839. 

A.  T.  Bledsoe,  and  A.  Williams  argued  for  the  plaintiffs  in  error. 

J.  T.  Stuaet  &  B.  S.  Edwaeds,  for  the  defendant  in  error.  Where 
the  decree  will  affect  the  land  directly,  in  such  case  the  suit  must  be 
brought  in  the  county  in  which  the  land  is  situated;  but  where  the 
decree  is  to  affect  only  the  person,  then  it  may  be  brought  wherever 
the  person  is  found.  In  this  case  the  bill  prays  that  the  defendant 
be  required  to  convey  lands,  and  the  decree  rendered  in  pursuance  of 

(a)  Wife  raay  testify  to  husband's  p.  740]  provides  that  power  of  attorney 
admissions  in  some  cases,  where  he  is  toconvey  any  interest  inland  for  longer 
adverse  party.  R.  S.  1874,  Evidence,  term  than  one  year  must  be  in  writing 
ch.  51.  %  5;  S.  &  C"s  Stats,  p.  1077;  signed  by  person  to  be  charged.  This 
Cothran's  Stats.  (1885)  p.  664.  provision  was  first  added  to  our  law  by 

(b)  Unlike  statute  of  1845,  R.  S.  statute  of  1869.  Held  in  1850  that 
1874,  Fr.AiiDS,  etc.,  ch.  59,  §  2  [S.  <fe  C's  parol  agency  to  buy  or  sell  land  was 
Stats,   p.  1192,  Cothran's  Stats.  (1885)  valid.     Collins  v.  Smith,  18  111.  160,  162. 
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sucli  prayer  does  not  affect  the  land,  but  the  person.  2  Story's  Eq. 
Jur.  47,  48;  Guerrant  v.  Fowler,  1  Henning  &  Munf.  4;  Dunn  v.  Mc- 
Millen,  1  Bibb,  409;  Austin's  heirs  v.  Bodley,  4  Munroe,  434;  Meade 
V.  Merritt.  2  Paige,  403;  Mitchell  v.  Bunch,  2  do  614;  Parish  v.  Old- 
ham, 3  J.  J.  Marsh.  591.  Where  the  court  obviously  has  no  Juris- 
diction, the  objection  never  comes  too  late;  but  where  the  jurisdiction 
is  doubtful,  and  defendant  does  not  demur,  it  is  too  late  on  the  final 
hearing.     1  McCord's  Ch.  R.  242. 

In  relation  to  the  second  error  assigned,  the  record  nowhere  shows 
that  Salome  Enos,  who  testified,  was  the  wife  of  Paschal  P.  Enos, 
deceased. 

Opinion  of  the  court  by  Caton^,  J.  This  bill  was  filed  in  the  San- 
gamon circuit  court  to  compel  the  execution  of  J>n  alleged  trust,  by 
the  conveyance  of  lands  lying  in  Madison  county,  the  alleged  trustees 
all  residing  in  Sangamon  county.  The  bill  states  that  in  1820,  the 
complainant,  being  indebted  to  one  Schloller  in  a  large  sum  of  money, 
conveyed  the  premises  in  question  to  one  Hempstead,  in  trust  to 
secure  the  same;  that  in  1821  the  complainant  paid  oif  that  debt,  and 
the  objects  of  the  trust  being  accomplished,  Hempstead  was  willing 
and  agreed  to  reconvey  the  land  to  the  complainant;  that  for 
[*213]  the  convenience  of  the  complainant,  for  reasons  stated  in 
the  bill,  he  wished  the  title  of  the  land  vested  in  some  other 
person  in  trust  for  him;  and  having  confidence  in  Paschal  P.  Enos, 
he  prevailed  on  him  to  accept  said  trust,  which  he  agreed  to  do;  that, 
in  pursuance  of  said  agreement,  Hempstead  and  wife  conveyed  to 
Enos  in  1821  the  said  premises,  for  which  he  paid  no  consideration  to 
Hempstead  or  to  the  complainant;  and  at  that  time,  Enos  agreed  to 
convey  to  the  complainant  upon  request;  that  owing  to  the  lands 
having  depreciated  in  value,  and  Enos  having  removed  to  Sanga- 
mon county,  complainantmeglected  to  get  a  conveyance  of  the  lands 
to  himself  till  after  the  death  of  Enos.  The  deed  from  Hempstead 
to  Enos  is  made  an  exhibit. 

The  heirs  at  law  of  said  Enos,  who  were  minors,  and  the  adminis- 
tratrix of  his  estate  are  made  defendants,  and  the  bill  concludes  with 
a  prayer  for  the  conveyance  of  the  land  to  the  complainant.     \ 

The  record  does  not  show  when  the  bill  was  filed,  but  the  summons 
was  issued  on  the  21st  of  February,  1838,  and  was  returned  served 
on  all  of  the  defendants.  On  the  same  day  an  amended  bill  was  filed 
stating  that  one  of  the  defendants,  Pascal  P.  Enos,  had  arrived  at 
full  age  since  the  filing  of  the  original  bill. 

On  the  20th  of  October,  1838,  the  bill  was  taken  as  confessed  as  to 
Pascal  P.  Enos,  and  at  the  same  time  a  guardian  ad  litem  was 
appointed  for  the  infants.  The  administratrix  answered,  admitting 
in  general  terms  the  truth  of  the  bill,  and  the  guardian  ad  litem 
filed  the  usual  answer  for  his  wards,  denying  all  laiowledge  of  the 
truth  of  the  allegations  of  the  bill,  sind  calling  for  the  necessary  proof . 

On  the  19th  of  Jul}^,  1839,  the  order  taking  the  bill  as  confessed  as 
to  P.  P.  Enos  was  set  aside,  and  on  the  same  day  the  bill  was  again 
taken  as  confessed  as  to  him,  as  appears  from  the  final  decree.  No 
replication  appears  to  have  been  filed. 
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On  the  19th  of  July,  1839,  a  decree  was  entered,  directing  the  ad- 
ministratrix and  Pascal  P.  Enos  to  convey  all  of  their  right,  title  and 
interest  in  the  premises  to  the  complainant,  and  appointing 
a  commissioner  to  convey  the  like  interest  of  the  infants.  [*214] 

On  the  2d  of  March  another  order  was  entered,  reciting 
that  the  conveyances  directed  to  he  made  by  the  former  decree  had  not 
been  made,  and  appointing  another  commissioner  to  make  all  of  the 
conveyances. 

There  are  several  important  questions  presented  by  this  record, 
Avhich  will  be  considered  in  their  order. 

In  the  first  place,  it  is  insisted  that  the  circuit  court  of  Sangamon 
county  had  not  jurisdiction  in  this  case,  inasmuch  as  the  land,  a  con- 
veyance of  which  was  sought,  is  situate  in  another  county,  and  con.-<e- 
queutlj  beyond  its  control.  We  will  first  inquire,  whether  the  court 
would  have  had  jurisdiction,  independently  of  our  statute,  and  then 
see  whether  any  change  is  made  by  our  law. 

Where  the  relief  sought  could  be  effected  by  acting  directly  upon 
the  person  of  the  defendant,  the  court  of  chancery  has  never  hesitated 
to  eiitertain  the  bill  where  the  defendant  is  found  within  its  jurisdic- 
tion, whether  the  subject  matter  of  the  controversy  be  within  its  con- 
trol or  not.  Of  this  character  are  those  cases  Avhere  the  courts  have 
compelled  specific  performances  of  contracts  for  the  conveyance  of, 
or  relating  to  land  which  is  situate  beyond  its  jurisdiction.  And  in 
such  case  the  court  will  compel  a  conveyance  to  be  executed,  in  such 
manner  and  form  as  may  be  prescribed  by  the  laws  of  the  country 
where  the  land  is  situate.  And,  if  need  be,  in  order  to  affect  this, 
they  will  prevent  the  defendant  from  leaving  the  jurisdiction  of  the 
court,  pendente  life,  by  a  writ  of  ne  exeat. 

A  remarkable  instance  of  the  exercise  of  this  jurisdiction,  is  to  be 
found  in  the  case  of  Penn  v.  Lord  Baltimore,  1  Vesey  Sen'r.  444, 
where  Lord  Hardwiek  held,  that  the  court  of  chancery  in  England 
had  jurisdiction  to  enforce  the  specific  performance  of  an  agreement 
between  the  proprietaries  of  Pennsylvania  and  Maryland,  relating  to 
the  boundaries  of  those  colonies,  and  decreed  accordingly.  Many 
other  cases  of  a  similar  character  are  to  be  met  with  in  the  English 
chancery  reports. 

ISimilar  cases  are  frequently  to  be  found  in  the  United 
States.  In  Dmm  v.  McMilhn,  1  Bibb,  409,  it  was  deter-  [*215] 
mined,  that  the  court  having  obtained  jurisdiction  of  the 
person  of  the  defendant,  it  could  decree  a  conv^eyance  of  land 
lying  beyond  its  jurisdiction,  and  upon  similiar  principles,  in  Dicken 
V.  Kinr/,'S  J.  J.  Marsh.  591,  and  Cafes  v.  the  Heirs  of  Lafias,  4  Mon- 
roe, 434,  it  was  held,  that  the  courts  within  whose  jurisdiction  the 
land  was  situate,  cou;d  not  for  that  reason  take  cognizance  of  the 
cause,  where  the  defendants  resided  in  another  jurisdiction,  where 
they  had  a  right  to  be  sued. 

Chancellor  Taylor,  in  Giierrnnfy.  Fowler,  1  Hen.  &  Munf.  4,  held  that 
the  court  had  jurisdiction  to  set  aside  and  cancel  a  deed  for  fraud, 
which  had  been  executed  in  that  state,  for  land  lying  in  Kentucky; 
and  the  court  in  that  case  refers  to  the  case  of  Farley  v.  Shijipen^ 
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Wythe's  Chancery  Decisions,  135,  where  the  same  court  decreed  a 
performance  of  an  agreement  for  the  conveyance  of  land  situate  in 
North  Carolina. 

Chancellor  Walworth  sa^s/'in  Mead  v.  Meryift,  2  Paige,  404:  "and 
it  [the  court  of  chancery]  may  in  the  same  manner  compel  him  to 
execute  a  conveyance,  or  a  release  in  such  form  as  may  be  necessary, 
to  transfer  the  legal  title  of  the  property,  according  to  the  laws  of  the 
country  where  the  same  is  situated,  or  which  will  be  sufficient  in  law 
to  bar  an  action  in  an}^  foreign  tribunal." 

These  cases  all  go  upon  the  ground  that  the  relief  sought  is  purely 
of  a  personal  nature,  and  that  the  cause  of  action  is  transitory,  and 
follows  and  attaches  to  the  defendant  wherever  he  may  be  found. 
The  cause  of  action  arising  out  of  a  contract  for  the  sale  of  land  is  as 
much  transitory,  where  the  purchaser  seeks  to  have  it  performed 
specificaLy,  as  where  he  sues  at  law  to  recover  damages  for  the  non-: 
performance.  The  court  can  grant  the  necessary  relief  by  coercing 
the  person  of  the  defendant,  no  matter  where  the  land  may  be  sit- 
uated. The  fact  that  the  land  is  beyond  the  control  of  the  court  makes 
no  difference  in  relation  to  the  extent  of  the  relief  which  the  court 
may  give,  except  that  probably  the  court  would  not  compel  the  defend- 
ant to  deliver  possession  to  the  complainant,  after  the  execution  of 
of  the  deed,  which  it  might  do,  if  the  permises  were  witlnn 
[*216]     its  own  jurisdiction. 

That,  however,  is  not  essential  to  the  substantial  part  of 
the  relief  sought,  and  is  matter  of  discretion  with  the  court  rather 
than  of  striet  right  to  the  party.  The  inability  to  give  the  party  pos- 
session will  not  prevent  the  court  from  securing  to  him  the  legal  title 
which  the  party  ma}^  convey  as  well  in  one  place  as  in  another. 

In  chancery,  however,  there  are  local  actions  as  well  as  at  common 
law.  Where,  in  order  to  grant  the  relief  sought,  the  court  must  act  upon 
the  specific  thing,  then  it  will  not  entertain  the  suit,  unless  the  sub- 
ject matter  of  the  litigation  is  within  its  jurisdiction.  If  land  is  to  be 
affected  by  the  decree,  then  the  court  must  be  able  to  control  it  directly, 
or  else  it  has  not  jurisdiction;  as  where  an  application  is  made  for  a  parti- 
tion, or  for  an  admeasurement  of  dower,  a  foreclosure  of  a  mortgage, 
or  to  enforce  a  mechanic's  lien  under  our  statute.  It  is  manifest,  that 
unless  the  court  can  reach  the  premises  directly,  it  can  not  afford  the 
relief  sought,  and  consequently  will  not  entertain  jurisdiction. 

Such,  then,  being  the  jurisdiction  of  the  court  independently  of  our 
statute,  it  remains  to  be  seen  whether  that  has  changed  it. 

By  the  second  section  of  the  twenty-first  chapter  of  the  Revised 
Statutes  (which  is  a  transcript  of  the  law  of  1833),  under  which  this 
suit  was  commenced,  it  is  provided  that  "  the  mode  of  commencing 
suits  in  equity,  shall  be  by  filing  a  bill  setting  forth  the  nature  of  the 
complaint,  with  the  clerk  of  the  circuit  court  of  the  county,  within 
whose  jurisdiction  the  defendants,  or  a  major  part  of  them,  if  inhal)- 
itants  of  this  state,  reside;  or  if  the  suit  may  effect  real  estate  in  the 
county,  Avhere  the  same,  or  a  greater  part  thereof  shall  be  situate. 
If  the"  defendants  are  all  non-residents,  then^  with  the  clerk  of  the 
circuit  court  of  any  county.     Bills  for  injunctions  to  stay  proceedings 
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at  law,  shall  be  filed  in  the  office  of  the  circuit  court  of  the  county  in 
which  the  record  of  the  proceedings  shall  be." 

Unless  the  suit  may  effect  real  estate,  it  must  be  commenced  in  the 
county  of  the  defendants,  or  a  major  pcirt  of  them,  as  was  done 
in  this  case,  although  the  land  lies  in  another  county  and  be-  [*217] 
yond  the  jurisdiction  of  the  court.  Manifestly,  the  meaning  of 
the  word  a  fed,  as  used  in  the  statute,  is  to  act  upon,  which  indeed  is  its 
ordinary  signification,  and  we  have  already  seen,  that  in  compelling  a 
conveyance  of  real  estate,  we  do  not  affect  or  act  upon  the  premises, 
but  upon  the  person  of  the  defendant  alone.  We  are  not  to  presume, 
except  where  the  language  of  the  statute  manifestly  requires  it,  that 
the  legislature  intended  to  change  the  ancient  rule  by  which  the  court 
was  governed  in  relation  to  its  jurisdiction.  In  this  statute,  it  has 
used  apt  and  proper  words  to  express  that  rule,  and  we  entertain  no 
doubt  that  jurisdiction  in  this  case  was  properly  acquired. 

The  next  objection  is,  that  the  witness,  upon  whose  testimony  this 
decree  was  rendered,  was  incompetent  to  prove  the  declaration  of  Pascal 
P.  Enos,  for  the  reason  that  she  was  his  widow.  The  rule  of  law 
undoubtedly  is,  that  the  wife  can  not  be  allowed  to  testify  to  the  declara- 
tions or  confessions  made  by  the  husband,  either  during  his  lifetime,  or 
after  his  death ;  else  that  confidence  which  ought  always  to  exist  between 
husband  and  wife,  would  be  necessarily  impaired,  if  not  utterly  de- 
stroyed. The  lips  of  each  must  be  ever  sealed  in  the  courts  of  justice, 
in  relation  to  what  may  have  passed  between  them,  except  perhaps, 
sometimes  in  cases  of  complaints  of  one  against  the  other.  The  law 
regards  the  relation  of  husband  and  wife  of  too  sacred  a  character,  to 
allow  communications  that  have  passed  l)etween  them  to  be  divulged. 
1  Greenl.  Ev.  407,  sees.  336-7.  But  in  this  record  we  have  sought  in 
vain  for  the  evidence  ■  to  show  that  the  witness  was  the  widow 
of  Pascal  P.  Enos.  We  may,  indeed,  suspect  so  from  the  fact  that 
her  name  is  the  same  with  Salome  Enos,  who  is  made  defendant  in, 
and  has  answered  the  bill  as  executrix  of  Pascal  P.  Enos.  and  that  the 
deposition  was  taken  at  the  house  of  said  defendant,  as  the  magistrate 
certifies  in  the  caption  of  the  deposition,  but  this  is  not  sufficient  to 
authorize  us  to  say  that  she  is  the  widow  of  Enos.  As  before  re- 
marked, we  may  suspect  so,  but  it  is  not  proved.  It  is  a  matter  easily 
proved  if  true,  and  we  can  not  supply  the  want  of  proof  by 
conjecture.  We  can  not,  therefore,  say  that  the  witness  was  [*218J 
incompetent. 

It  remains  to  be  seen,  whether  the  proof  sustains  the  case  made  by 
the  bill,  and  warrants  the  decree  rendered  by  the  court. 

As  it  would  make  no  difference  in  our  decision,  from  the  view 
which  we  feel  constrained  to  take  of  the  evidence,  I  am  directed  by  a 
majority  of  the  court  not  to  express  any  opinion  whether  the  agree- 
ment, which  is  alleged  in  the  bill  to  have  been  made  between  the 
complainant  and  Pascal  P.  Enos,  by  which  the  alleged  trust  Avas  cre- 
ated, is  within  our  statute  of  frauds  or  not,  and  consequently  it  is  un- 
necessary to  say  whether  the  court  would  take  notice  of  the  statute 
in  favor  q^  an  infant,  where  it  is  not  insisted  on  by  plea  or  answer. 
I  shall,  therefore,  proceed  to  dispose   of  the  case  as  if  the  alleged 
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trust  might  be  proved  by  parol,  like  a  resulting  trust.  Asa  general 
rule,  the  policy  of  the  law  requires  that  everything  which  may  effect 
the  title  to  real  estate,  shall  be  in  writing;  that  nothing  shall  be  left 
to  the  frailty  of  human  memory,  or  as  a  temptation  to  perjury;  and 
wherever  this  policy  of  the  law  has  been  broken  in  upon,  and  parol 
evidence  admitted,  the  courts  have  been  ever  careful  to  examine  into 
every  circumstance  which  may  affect  the  probaljility  of  the  alleged 
claim — as  the  lapse  of  time,  the  means  of  knoAvledge  and  circum- 
stances of  the  witnesses — and  it  will  not  grant  the  relief  sought, 
where  the  claim  has  been  allovv^ed  to  lie  dormant  for  an  unreasonable 
length  of  time,  or  where  the  evidence  is  not  very  clear  in  support  of 
the  alleged  right;  especially  where  no  claim  has  been  set  up  during 
the  lifetime  of  the  trustee,  but  is  raked  up  and  charged  against  the 
heirs,  who  may  not  be  supposed  to  know  anything  about  it,  or  be  able 
to  defend  it  as  their  ancestor  might  have  done. 

In  relation  to  resulting  trusts,  so  late  as  1815,  Chancellor  Kent,  in 
the  case  of  Botjd  v.  McLane.  1  Johns.  Ch.  R.  582,  thought  it  necessary 
to  go  into  a  full  examination  of  all  the  authorities  to  prove  that  parol 
evidence  was  competent  to  establish  such  a  trust  against  the  express 
provisions  of  the  deed;  and  although  the  books  on  that  point 
[*219]  had  been  contradictory,  yet  he  came  to  the  conclusion  that 
such  a  trust  might  be  proved  by  parol  evidence;  but  then,  he 
says:  "The  cases  uniformly  show  that  the  courts  have  been  deeply 
impressed  with  the  danger  of  this  kind  of  proof,  as  tending  to  perjury 
and  the  insecurity  of  paper  title.  And  they  have  required  the  pay- 
ment by  the  cestui  que  trust  to  be  clearly  proved.  In  the  case  of 
Leach  v.  Leach^  Sir  Wm.  Grrant  did  not  deem  the  unassisted  oath  of 
a  single  witness  to  the  mere  naked  declaration  of  the  trustee  admit- 
ting the  trust  as  sufficient,  and  there  were  no  corroborating  circum- 
stances in  the  case.  He  thought  the  evidence  too  uncertain  and 
dangerous  to  be  depended  upon."  In  the  case  of  Boijd  v.  McLane, 
the  complainant  had  been  in  the  possession  of  the  premises  from  the 
time  of  the  purchase  till  the  commencement  of  the  suit,  a  period  of 
five  years.  The  fact  that  the  piirchase  was  made  with  the  complain- 
ant's money,  was  positively  proved  by  three  witnesses,  in  addition  to 
which,  the  confessions  of  the  defendant  to  the  same  fact  was  proved 
by  a  number  of  other  witnesses.  This  overwhelming  mass  of  evidence 
was  held  to  be  sufficient  to  overcome  the  sworn  answer  of  the  defend- 
ant, supported  in  part  by  one  Avitness. 

This  case  sufficiently  admonishes  us  of  the  care  with  which  we  should 
examine  the  evidence,  when  it  is  sought  to  affect  by  parol  the  title  to 
real  estate;  and  certainly  that  we  ought  not  to  overturn  a  long  estab- 
lished legal  title  on  mere  suspicion.  , 

What,  then,  is  the  nature  of  the  evidence  relied  upon  to  support 
this  claim?  Tliere  is  the  deposition  of  but  one  witness  taken,  and  in 
answer  to  a  directly  leading  interrogatory,  she  says:  ''I  have  heard 
Mr.  Enos  in  his  lifetime  say  that  a  tract  of  land  was  conveyed  to  him 
in  trust  for  Mr.  Charles  W.  Hunter,  but  did  not  at  that  time,  nor 
until  since  his  death,  know  that  it  was  conveyed  to  him  by  Hemp- 
stead and  wife;"  and  the  answer  to  the  next  question  shows  that  she 
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did  not  learn  from  him,  nor  did  she  know  during  his  lifetime,  what 
land  it  was;  nor  did  she  know  at  the  time  her  deposition  was  taken, 
except  from  a  receipt  for  taxes  which  she  had  paid  on  the  land^  which 
really  amounts  to  no  knowledge  at  all. 

Now  the  mere  statement  of  this  evidence  shows,  that  it  [*220J 
comes  immeasurably  short  of  sustaining  the  material  allega- 
tions of  this  bill.  Although  the  deed  from  Hempstead  to  Enos  is 
made  an  exhibit  by  the  bill,  yet  even  its  execution  was  not  proved  on 
the  hearing,  so  far  as  the  record  shows,  for  it  must  be  borne  in  mind 
that  the  answer  of  Salome  Enos,  who  was  unnecessarily  made  a  de- 
fendant in  the  bill,  is  not  evidence  against  the  other  defendants.  But 
even  if  the  execution  of  this  deed  had  been  proved,  there  is  no  evidence 
showing  upon  what  consideration  it  was  made,  or  contradicting  the 
express  declaration  which  it  contains,  that  a  valuable  consideration 
was  paid  for  the  laud  by  Enos. 

The  most  that  can  be  claimed  for  the  testimony  of  the  witness  is, 
that  Enos  held  some  land  in  trust  for  the  complainant,  but  whether 
it  was  this  land,  or  some  other,  we  are  left  entirely  in  the  dark.  From 
this  evidence,  the  complainant  might  as  well  have  claimed  any  other 
land  of  which  Enos  died  seized  as  this.  This  is  far  from  being  that 
clear  and  satisfactory  evidence  which  the  law  requires  to  set  aside  a 
long  standing  legal  title,  even  the  muniment  of  which  the  complain- 
ant never  had  till  after  the  death  of  Enos,  but  which  always  remained 
with  him  till  that  time,  as  appears  by  the  testimony  of  the  witness. 

The  lapse  of  time,  too,  is  another  circumstance  in  connection'  with 
this  claim,  which  is  entitled  to  very  great  consideration,  and  which, 
if  it  be  not  conclusive  of  itself,  still  admonishes  us  that  we  should  be 
very  careful  and  disturb  not  this  legal  title  without  the  most  satis- 
factory proof. 

Here  the  conveyance  was  made  to  Enos  in  1821,  and  we  hear  of  no 
pretense  of  claim  by  the  complainant  or  any  one  else,  until  seven- 
teen years  after,  and  two  years  after  the  death  of  the  grantee,  who, 
from  aught  that  appears  up  to  the  time  of  his  death,  enjoyed  the 
undisputed  possession  of  the  premises  as  his  own,  and  paid  the  taxes 
upon  the  land.  H  this  be  not  a  stale  claim,  it  is  not  probable  that 
we  shall  meet  with  one  soon. 

The  decree  of  the  circuit  court  is  reversed  with  costs  and  the  cause 
remanded. 

Decree  reversed. 
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James  Bruce  v.  Robert  Schuyler  et  al. 

[*  221]  Appeal  from  Adams. 

1.  Statutes — affirmative  sections,  how  cottstrtied.  If  there  be  two  affirmative  stat- 
utes, ortwo  affirmative  sections  in  the  same  statute  upon  the  same  subject,  the  ruleof 
construction  is,  that  the  one  does  not  repeal  the  other  if  both  may  consist  together,  (a) 

2.  Same — construed  not  to  impair  rights.  The  provisions  ofa  statute  should  receive 
such  an  interpretation,  if  the  words  and  subject  matter  will  admit  of  it,  as  that  the 
existing  rights  of  the  public,  or  of  individuals  be  not  impaired,  (b) 

'6.  Same — repeal  by  implication.  The  doctrine  of  repeal  by  implication  is  not  fav' 
ored  by  the  law,  and  is  never  resorted  to  except  where  the  repugnance  or  opposition 
is  too  clear  and  plain  to  be  reconciled.  The  rule  of  law  is,  that  all  laws  in  pari  materia 
are  to  be  construed  together,  that  no  clause,  sentence  or  word  of  any  law  shall  be  su- 
perfluous or  insignificant. 

4.  Same — revenue  act  of  1833.  The  revenue  act  of  1883,  by  repealing  the  fourth 
section  of  the  act  of  1837  in  express  terms,  or  by  its  general  repealing  clause,  did  not, 
by  implication,  repeal  the  twenty-fifth  section  of  the  same  act.  A  deed,  therefore, 
made  by  the  auditor  subsequent  to  the  passage  of  the  act  of  1833,  for  land  sold  by  him 
for  taxes  under  the  laws  of  1837  and  1829,  is  valid,  (c) 

5.  Same — constitutionality.  Courts  ought  not  to  declare  a  law  unconstitutional, 
unless  its  repugnance  to  the  constitution  is  direct  and  clear,  {d) 

Any  act  which  changes  the  expressed  intention  of  the  parties  to  a  contract,  or  such 
as  results  from  their  stipulations,  impairs  its  validity.  It  is  immaterial  as  to  the  extent 
or  manner  of  the  change,  whether  it  be  ever  so  minute,  or  relatesto  itsconstruction,  its 
evidence,  or  the  time  or  manner  of  its  performance.  In  fine,  every  conceivable  change 
of  a  contract  impairs  its  validity  and  renders  it  null  and  void.  This  constitutional 
provision  extends  to  and  embraces  both  contracts  executed  and  executory,  and  as  well 
those  entered  into  by  a  state,  as  those  made  by  individuals. 

6.  Contract — obligation  of  defined.  The  obligation  of  a  contract  is  that,  which 
obliges  a  party  to  perform  his  contract,  or  repair  the  injury  done  by  a  failure  toper- 
form.  The  remedy  may  be  modified  by  the  legislature,  but  not  entirely  abolished,  and 
in  substituting  one  mode  for  another,  a  reasonable  remedy  must  be  provided.  An  act, 
therefore,  that  extinguishes  all  existing  remedy  so  as  to  leave  no  redress,  and  no 
means  of  enforcing  a  contract  would,  by  operating  in  presenti,  impair  its  obliga- 
tion. 

7.  Grant — as  contract.  It  is  a  well  settled  principle,  that  the  repeal  of  a  law,  in 
which  a  contract  consists,  is  an  infringement  of  the  constitution.  A  legislative  grant 
is  a  contract  of  this  description. 

8.  Statute — retrospective,  only  by  express  words.  No  rule  of  interpretation  is  bet- 
ter settled,  than  that  no  statute  shall  be  allowed  a  retrospective  operation,  unless  the 
will  of  the  legislature  to  that  effect  is  declared  in  terms. so  plain  and  positive  as  to 
admit  of  no  doubt,  {e) 

Cases  Citing  Text.           -  {c)  Followed.      Bean   v.  McNutt,  post 

(a)  Rule,  stated  in  head  note,  applied.  281 ;  Bruen  v.  Graves,  post  283. 

Town  of  Ottawa  v.  La  Salle  County,  12  ((/)  Violation  of  constitution    must  be 

III.  3.39,  341;    Hume  v.  Gossitt,  43    III.  clear  in  order  to  justify  court  in    holding 

297,299;  Fowler  z/.  Perkins,  77  111.  271,  statute   unconstitutional.      Hawthorn    v 

274 ;  City  of  East  St.  Louis  v.  Maxwell,.99  People,  109  III.  303,  307. 

III.  439.  443;  Holton  J'.  Daly.  106111.131,  (f-)  Statute   will    not    be   construed   tp 

139 ;    Town    of    Pana   v.     Lippincott,   2  have  retrospective  effect  unless  it  clearly 

Bradw.  466,  473;  Dunaway  v.  Goodall,  3  appears  that  such  was  intention  of  legisla- 

Bradw.  197,  201.  ture,     Thompson    v.    Alexander,    11    111. 

lb)  Repeal   of  statute  will  not  be  con-  453.  In  re  Tuller,  79  III.  99,  107. 
strued  to  destroy  remedy  existing  at  date 
of  repeal.     Newkirk   v.  Chapron,  17  III. 
344,351. 
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9.  Limitations — statnle  of  lS'6~i.  The  statute  of  limitation-,  passed  on  tlie  17tli 
day  of  January,  1835,  and  wiiicli  took  effect  on  the  firsc  day  of  June  of  the  same  year, 
is  not  a  bar  to  a  recovery,  unless  the  party  has  been  in  possession  for  seven  years  sub- 
sequent to  the  time  it  went  into  effect.   {/) 

Ejectment,  in   the  Adams  circuit  court,  brought  by  [*  222] 
the  appellees  against  the  appellant,  and  heard  before  the 
Hon.  Jesse  B,  Thomas  and  a  jury,  at  the  September  term  1843. 

At  the  trial,  the  plaintiffs  offered  in  evidence  a  deed  from  the 
auditor,  of  the  premises  in  controversy,  to  Stephen  B.  Munn, 
assignee  of  Zophar  Case,  dated  Nov.  8,  1883,  founded  u[)on  a 
a  sale,  on  the  12th  of  January,  18oo,  for  the  taxes  of  1832,  with- 
out any  evidence  to  support  said  deed.  They  also  deduced  ticle 
from  Munn  to  them.  Thereupon  the  ])arties  agreed,  that  the  jury 
should  find  a  verdict  for  the  plaintiffs,  sul)ject  to  the  opinion  of 
the  court  upon  the  sufficiency  of  the  title  adduced,  and  .if  the 
court  should  be  of  opinion  that  it  was  sufficient,  then,  whether 
seven  years'  possession  of  the  premises  by  the  defendant  next 
preceding  the  commencement  of  the  suit  under  title,  etc.,  would 
be  a  bar  to  the  suit. 

Judgment  was  entered  in  favor  of  the  plaintiffs,  and  the  defend- 
ant appealed  to  this  coi»rt. 

N.  BusHNELL,  for  the  appellees.  In  January,  1833,  the  land  in 
controversy  was  sold  by  the  amlitor  for  the  tax  of  1832,  under 
the  revenue  law  of  1827,  and  the  amendatory  acts  of  1829  and 
1831,  and  in  November,  1833,  the  auditor  executed  to  tlie  pur- 
chaser a  deed  in  the  form  prescribed  by  the  act  of  1827.  This  act, 
after  classifying  the  taxable  lands  and  providing  for  the  listing  of 
non-resident  lands  for  taxes,  for  the  rate  of  taxation  and  the  mode 
of  making  out  and  advertising  the  delinquent  lands  for  sale,  by 
the  fourth  section  provides,  that  on  the  first  Monday  of  January 
annually,  at  the  state  house  at  the  seat  of  government,  "the  audi- 
tor shall  proceed  to  sell  all  the  lands  advertised. as  aforesaid,"  or 
so  mtich  thereof  as  may  be  sufficient  to  pay  the  tax,  interest  and 
cost  on  each  tract,  and  that  "  the  auditor  certify  to  the  treasurer 
the  amount  of  all  sales ;  and  upon  receiving  the  purchase  money, 
the  treasurer  shall  give  the  purchaser  a  receipt  for  the  same  ;  and 
on  presenting  such  receipt  to  the  auditor,  the  purchaser  shall  be 
entitled  to  receive  at  his  option  either  certificate  of  such  pur- 
chase, or. a  deed,"  in  the  form  given  in  that  section  purporting  to 
be  executed  by  the  auditor. 

The  twenty-fifth  section  provides  that  at  "  all  sales  of  [*223] 
land  for  taxes  whether  by  the  auditor  or  sheriff,  the  officer 
selling  shall,  previous  to  the  sale,  designate  in  what  part  of  the  tract 
the  part  sold  shall  be  located,  and  shall  give  his  certificate  or  make 

(/)  statute  cited  in  head  note  is  sub-  Limitations,  ch.  83,  §  4  ;  S.  &C.'s  .Stats, 
stantially     re-enacted    as     R.    S.     1874,       p,  1538 ;  Cothran's  Stats.  (1885)  p.  940. 
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his  deed  accordingly."  The  revenue  law  passed  Feb.  27th,  1833, 
provides  that  the  sales  for  taxes  shall  be  thereafter  made  by  the 
clerks  of  tlie  counties  in  which  the  lauds  are  situated,  at  their 
respective  county  seats  ;  and  by  the  18th  section  it  is  provided, 
that  "  tlie  third,  fourth,  fifth  and  twenty-seventh  sections"  of  the 
act  of  1827,  "and  all  other  acts  and  parts  of  acts  as  come  within 
the  purview  of  this  act,  be  and  the  same  are  hereby  repealed." 
It  is  now  insisted  that  by  this  repeal  of  the  fourth  section  of  the 
act  of  1827,  the  power  of  the  auditor  to  execute  deeds  on  sales 
made  by  him  while  that  section  was  in  force,  has  been  taken 
away  ;  and  that  the  auditor's  deed  given  in  evidence  in  this  case, 
having  been  executed  since  the  repeal,  is  void.  This  we  deny. 
On  the  contrary,  we  insist  that  the  authority  of  the  auditor  to 
execute  deeds  on  sales  made  under  this  law,  existed  independent 
of  an  express  provision  of  the  statute  to  that  effect ;  that  the 
repeal  of  tiiis  power,  whether  express  or  implied,  was  not  within 
the  spirit,  ol)ject  or  letter  of  the  act  of  1833 ;  that  it  was  not 
within  the  meaning  and  intention  of  the  legislature  ;  and  that,  if 
intended,  it  was  unconstitutional. 

I.  The  auditor  being  authorized  by  the  fourth  section  to  sell- 
lands  for  taxes,  and  having  executed  the  ])ower  while  that  section 
was  in  force,  would  have  been  authorized  to  execute  deeds  to  the 
purchaser  without  any  express  provision  upon  the  subject.  That 
such  had  always  been  the  understanding  of  the  legislature,  a 
reference  to  the  prior  revenue  laws  will  clearly  demonstrate.  By 
the  revenue  act  of  1819,  the  first  after  the  organization  of  the 
state  government,  it  was  made  the  duty  of  the  sheriff  of  the 
count}'^  in  which  the  seat  of  government  was  situated,  to  sell  non- 
resident lands  for  taxes  ;  and  of  the  sheriffs  of  the  several  counties 
to  sell  the  delinquent  lands  of  residents;  and  the  sheriffs  selling, 
were  required  to  give  each  purchaser  "  a  certificate  of  the 
[*224J  sale  made  to  him,"  which  should  vest  the  title  in  the  pur- 
chaser. Laws  of  1819,  314,  §§  6,  9,  10.  By  the  law  of 
1820-1,  the  auditor  was  substituted  in  the  place  of  the  sheriff  to 
sell  the  delinquent  lands  of  non-i-esidents,  and  was  authorized  to 
do  "  all  such  acts  and  things  in  relation  to  advertising  and  selling 
the  lands"  as  were  required  of  the  sheriff  at  the  seat  of  govern 
ment,  by  the  law  of  1819.  Laws  of  1820-1,  182,  §  1.  By  the  law 
of  1822-3,  the  auditor  was  directed  to  sell  delinquent  non-resident 
lands,  and  to  give  a  deed  to  the  purchaser  which  should  vest  in 
him  the  title  ;  and  while  the  sheriffs  were  required  to  sell  delin- 
quent resident  lands  situated  in  their  respective  counties,  no  pro- 
vision was  made  for  giving  to  the  purchaser  either  a  "  deed"  or 
"a  certificate  of  sale,"  although  the  law  of  1819,  authorizing  the 
slieriff  to  execute  such  certificates,  was  therebv  repealed.  Laws 
of  1822-3,  204,  §§  7,  18,  30.  The  law  of  1824-5,  prohibits  the 
sale  of  resident  lands  by  the  slieriffs,  bift  roqui^-es  the  sheriffs  to 
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be  famished  with  a  list  of  the  taxable  lands  both  of  residents  and 
non-residents,  and  to  collect  the  taxes  and  report  to  tlie  auditor, 
who  is  directed  to   "advertise  and  sell"  all  the  delinquent  lands 
on  such  list  in  the  same  manner  as  tlie  property  of  non-residents. 
Laws   of  1824-5,  173,  §§  2,  5,  8.     And  by  the  fourteenth  and 
seventeenth  sections,  the  auditor  was  also  directed  at  every  sale 
"  to  offer  for  sale"  all  lands  that  had  been  or  might  thereafter  be 
struck  off  to  the  state.     So  again  by  the  law  of  1827,  the  auditor 
was  required  to  sell  certain  lands  for  taxes.     Laws  of  1826,  92, 
§  8.     But  in  neither  of  the  three  last  cases  did  the  statutes  make 
any  provision  for  securing  to  the  purcliaser  a  deed,  a  certificate 
of  sale,  or  any  other  evidence  of  his  purchase.     Thus,  by  virtue 
of  these  statutes,  delinquent  lands  were,  to  be  sold,  at  one  time 
b}^  the  auditor,  at  anotlier  by  the  sheriff;  at  one  sale  "  a  certificate 
of  sale,"  at  another  "a  deed"   was  to  be  executed  to  the  pur- 
chaser ;  and  at  still  a  third,  the  auditor  or  sheriff  was  authorized 
to  execute  neither  a  certificate  or  deed,  except  as  the  power  to 
convey  could  be  implied  from  the  mere  power  to  sell.     Of  the 
seven  cases  enumerated  in  these  statutes  for  the   sale  of  delin- 
quent lands,  in  two  only  is  the   power  to  execute  any 
form  of  conveyance  expressly  given ;  in  all  the   others  it  [*225] 
must  be  supplied,  if  at  all,  by  implication  from  the  pov/er 
to  sell;  while  in  all  the  sales  provided  for,  the   language  of  the 
statute  as  to  what  shall  be  sold  is  substantially  the  same,  show- 
ing a  clear  intention  on  the  part  of  the  legislature  that  in  each 
case  the  land,  and  not  merely  an  interest  in  it,  be  sold  and  the 
title  vested  in  the  purchaser.     Even  in  those  two  cases   in  which 
a  deed  or  certificate  of  sale  was  expressly  authorized,  no  form 
was  provided  for  either  of  them.     This  was  left  to  the  discretion 
of  the  officer  selling.     To  remedy  this  inconvenience  was  passed 
the  law  of  1826,  having  for  its  sole  object  to  provide  the  form  of 
the  deeds  to  be  thereafter  executed  by  the  auditor,  whether  on 
prior  or  future  sales.     Laws  of  1826,  18,  §  1.     This  statute  con- 
tains no  new  grant  of  power  to  the  auditor.     It  does  not  purport 
to  confer  on  him  the  authority  to  execute  deeds  on  past  sales. 
On  the  contrary,  it  clearly  recognizes  the  power,  and  simply  pre- 
scribes  the    mode   of  its  execution.     It  also  further  proves,   if 
further  proof  were  required,  that  on  prior  sales,  it  was  in  all  cases 
the   land  and  the  title  to  it  that  was  sold  ;  for  this  deed,  when 
executed  in  the  form  prescribed,  is  without  any  distinction  of 
past  or  future  sales,  declared  "to  vest  the  title  in  the  purchaser." 
In  this  state  of  things  was  passed  the  law  of  1827,  the  act  un- 
der consideration.     This  was  a  mere  revision  of  the  revenue  sys- 
tem, collecting  into  one  act  the  various  provisions  of  six  statutes, 
embodying  all  of  the  principles  and  the  useful  details  of  piior 
legislation  on  the  subject,  with  such  other  details  as  experience 
suggested.       The  fourth  section  confers  upon  the  auditor  the 
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power  to  sell,  and  upon  the  purchaser  the  right  to  a  deed  in  the 
prescribed  form.  By  the  twenty-fifth  section  the  power  to  exe- 
cute deeds  is  given  in  express  terras.  Strike  out  this  latter  sec- 
tion and  would  not  the  authority  of  the  auditor  to  execute  deeds 
still  remain?  Would  not  the  right  of  the  purchaser  to  receive  a 
deed,  as  established  by  the  fourth  section  impose  on  the  auditor  a 
correlative  duty,  and  imply  the  power  to  make  it?  Would  not 
this  power  be  also  as  forcibly  implied  from  the  power  to 
[*  226]  sell?  That  such  has  always  been  the  understanding  of 
tlie  legislature,  we  have  already  seen.  That  itisalso  the 
law,  seems  hardly  doubtful.  The  idea  of  a  sale  of  land  in  this 
state  includes  within  it,  as  a  matter  of  law,  the  idea  of  a  convey- 
ance. This  is  not  only  the  usual,  it  is  the  necessary  mode  of  ef- 
fecting a  sale.  With  us  there  are  no  charters  of  feoffment 
deriving  their  efficacy  from  the  livery  of  seizin;  no  transmission 
of  title  by  mere  acts  in  pais  ;  but  only  by  deed,  by  some  mode  of 
conveyance  deriving  its  effect  from  our  local  statutes,  and  con- 
taining apt  terms  to  pass  the  title.  The  recording  law,  the  stat- 
ute of  frauds  and  of  conveyances,  the  whole  system  of  state 
legislation  on  the  subject  of  land  titles,  point  to  and  establish  the 
conclusion  that  titles  to  land  can  be  affected  only  by  evidence  in 
writing.  It  is  the  "  deed  or  other  conveyance  in  writing,  signed 
and  sealed  by  the  party  making  it,"  which,  by  the  law  of  1827, 
of  the  same  session  which  authorized  the  sale  in  this  case,  is  de- 
clared to  be  "■  sufficient  for  the  selling  of  any  lands,  tenements 
or  hereditaments  in  this  state,"  so  as  "to  vest  the  title  in  the 
purchaser."  Laws  of  1827,  95,  §  1.  A  sale  of  lands  without  a 
conveyance  in  some  form  is,  therefore,  legally  impossible.  It  not 
only  can  not  be  proved,  it  can  not  exist.  A  lost  deed  and  a  sale 
by  it  may  be  established  by  sufficient  evidence,  but  in  a  case 
where  no  deed  has  ever  existed,  there  can  be  neither  sale  nor 
proof. 

Thus  take  from  the  auditor  the  power  to  execute  deeds,  and 
the  power  to  sell  is  nugatory.  It  is  nugatory  as  a  matter  of  law. 
It  would  be  equally  so  as  a  matter  of  fact.  No  person  would 
purchase  lands  at  tax  sales  unless  lie  could  obtain  a  title  ;  and 
the  very  object  of  the  statute  would  be  defeated  by  the  inability 
of  the  auditor  to  sell,  which  the  statute  authorizes  and  requires 
him  to  do. 

But  it  is  said  that  this  is  a  summary  statute  and  that  such 
statutes  must  be  construed  strictly.  The  principle  of  strict  con- 
struction can  have  no  application  here.  It  relates  either  to  the 
subject  matter  of  the  statute,  or  to  the  acts  of  the  officer  under 
it.  By  the  former  no  right  can  be  effected,  unless  it  falls  within 
the  clear  intention  of  the  statute ;  by  the  latter  it  can  be  affected 
only  in  the  precise  mode  pointed  out,  for  one  mode  being  pi-e- 
scribed,    all     others    are    forbidden.        But     here,    as    to     the 
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right  to  be  affected,  there  is  no  dispute.  It  is  the  clear  [*  227] 
intention  of  the  statute,  that  the  delinquent  lands  be 
sold  and  the  title  vested  in  the  purchaser.  The  mode  of  pro- 
ceeding preliminary  to  the  sale  is  prescribed,  and  must  be  strictly- 
pursued.  But  what  evidence  is  the  auditor  to  furnish  the  pur- 
chaser of  his  purchase  and  title  ?  Is  it  to  be  a  certificate,  a  con- 
tract or  a  deed  ?  And  what  are  to  be  the  terms  of  each  ?  On 
this  point,  the  law  by  the  supposition  is  silent ;  and  according  to 
the  argument  we  are  answering,  it  can  be  neither.  For  this  goes 
not  to  one,  bat  to  every  case  of  implied  power.  The  same  prin- 
ciple of  construction,  which  denies  to  the  auditor  the  implied 
power  to  make  a  deed,  equally  denies  to  him  the  implied  power 
to  make  a  valid  certificate  or  contract  ;  it  equally  denies  to  him 
the  power  to  insert  terms  not  expressly  contained  in  the  statute, 
and  where  the  statute  is  silent  as  to  terms,  the  certificate,  the  con- 
tract or  the  deed  must  also  be  silent ;  no  terms,  however  appro- 
priate to  the  power  to  sell,  can  find  ;\  lodgment  there.  And  must 
the  sale  be  therefore  merely  verbal  ?  And  what  shall  be  the 
terras  of  this  verbal  sale?  Here,  again,  passing  over  the  impos- 
sibility of  such  a  sale,  the  stipulations  to  be  implied  from  the 
power  to  sell,  again  encounter  this  narrow  principle,  and  discover 
to  us  that  we  have  abandoned  the  plain  and  legitimate  construc- 
tion of  the  statute,  for  a  solecism  and  an  absurdity. 

The  statute  authorizes  the  auditor  to  sell.  The  argument  con- 
cedes the-power  and  denies  to  him  every  condition  under  which 
it  can  be  exercised,  keeping  "the  word  of  promise  to  the  ear" 
only  "  to  break  it  to  the  hope."  It  is  a  general  principle  that  the 
grant  of  a  power,  whether  to  governments,  to  individuals,  or  to 
corporations,  carries  with  it  all  of  the  usual  ordinary  and  neces- 
sary means  to  effectuate  the  beneficial  exercise  of  the  power. 
Story  on  Agency,  §§  58-9.  Ventriss  v.  Smith,  10  Peters,  161; 
Wilson  V.  Troup,  2  Cowen,  199,  233;  Jackson  v.  Hartwell,  8 
Johns.  424  ;  Pittstown  v.  Plattsburgh,  18  do.  407,  418  ;  McCulloch 
V.  The  State  of  Maryland.  4  Peters'  Cond.  R.  466  ;  Pomfret  v. 
Rickfort,  1  Saund.  323,  and  note  6 ;  Fenn  v.  Harrison,  3  Term  R. 
757.  Why  should  a  principle,  applicable  to  all  other  cases 
of  constitutional  and  statute  law,  be  denied  to  this  law?  [*228] 
In  what  respect  can  the  execution  of  a  deed,  the  usual  and 
appropriate  method  of  executing  a  power  to  sell,  be  said  to  violate 
a  statute  on  the  principle  of  strict  construction,  which,  while  it 
makes  it  the  duty  of  the  auditor  to  sell,  neither  prohibits  that 
mode  nor  prescribes  any  other.  This  case  is  even  much  stronger, 
for  the  question  here  is  not  merely  as  to  the  execution  of  an  im- 
plied power,  convenient  and  proper  to  carry  an  express  power 
into  effect,  but  it  is  as  to  the  power  of  the  auditor  to  do  an  act 
embraced  within,  and  constituting  a  part  of  the  principal  act  to 
be  done.     We  submit,  then,  that  no  express  authority  to  the 
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auditor,  to  make  deeds  UDder  the  law  of  1827  was  necessary.  It 
would  be  implied  by  the  fourth  section  from  the  right  of  the 
purchaser  to  receive  a  deed.  It  would  be  more  strongly  implied 
from  the  power  to  sell,  not  merely  as  a  convenient  incident  to 
that  power,  but  as  a  component  part  of  the  sale  itself.  How, 
then,  can  the  repeal  of  the  fourth  section,  relating  to  the  deed, 
affect  a  power  previously  conferred  and  existing  as  full  and  per- 
fect without  it  as  with  it?     See  Nance  v.  Howard,  Bre.  183,  185. 

II.  But  we  need  not  rely  on  this  implied  power.  *  The  power 
of  the  auditor  to  execute  deeds  is  expressly  conferred  by  the  25th 
section,  and  that  section  the  act  of  1833  did  not  repeal.  There 
can  be  no  doubt  that  by  the  25th  section,  if  standing  alone,  un- 
aided by  the  4th,  the  power  of  the  auditor  to  make  deeds  in  all 
cases  would  have  been  ample.  The  question  then  is,  are  the 
fourth  and  twenty-fifth  sections  so  connected  and  dependant  on 
each  other,  that  the  repeal  of  the  former  also  repeals  the  power 
expressly  conferred  by  the  latter.  Here,  the  gentleman's  doc- 
trine of  strict  construction  comes  to  our  aid.  By  this  the  words 
of  the  statute  must  be  looked  to  and  strictly  pursued.  That 
which  is  expressed  in  the  statute  must  supercede  that  which,  is 
merely  implied.  As  an  express  covenant  in  a  deed  takes  away 
all  implied  ones  (Vanderkarr  v.  Vanderkarr,  11  Johns.  122, 
Grannis  y.  Clark,  8  Cowen,  36;  Kent  y.  Welch,  7  Johns.  258  ;) 
so  the  power  of  the  auditor  implied  in  the  fourth  section  is 
[*229]  merged  and  lost  in  the  express  grant  contained  in  the 
twenty-fifth.  Thus,  on  the  gentleman's  own  principles, 
the  power  of  the  auditor  to  make  deeds  can  not  be  derived  from 
the  fourth  section  ;  1st,  becaubC,  as  we  have  seen,  any  implied 
power  under  such  a  statute  is  denied,  and  2d,  because,  if  it  could 
be  implied  from  that  section,  the  implication  is  destroyed  by  the 
twenty-fifth.  This  power,  then,  exists  wholly  independent  of 
the  fourth  section ;  and  by  no  logic  can  the  repeal  of  that  section 
destroy  it. 

But  assuming  that  it  can  be  deduced  from  each  of  these  sec- 
tions, is  it  still  taken  away  by  the  repeal  of  the  fourth  ?  The  law 
of  1833  simply  changes  the  place  of  future  sales,  and  the  officer 
who  is  to  sell  the  delinquent  lands.  For  the  auditor  it  substitutes 
the  county  clerks,  for  the  seat  of  government,  the  several  county 
seats.  This  was  the  principal,  we  may  say  the  only  object  of  the 
law.  It  was  merely  a  change  of  convenience.  No  new  princi- 
ples were  adopted  ;  few  changes  were  made  even  in  the  details  of 
former  statutes.  The  statute  of  1827,  itself  a  revising  law,  with 
the  supplemental  acts  of  1829  and  1831  were  all  retained,  with 
the  exception  of  such  sections  as  conflicted  with  this  change  in 
the  sale,  and  these,  with  the  law  of  1833,  thereafter  formed  the 
revenue  system.  The  fourth  section  of  the  law  of  1827  was  re- 
pealed, as  directing  the  sales  to  be  made  by  a  different  officer  and 
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at  a  different  place  ;  but,  as  many  lands  had  been  sold  by  the  au- 
ditor for  whicli  the  purchasers  had  received  no  deeds,  the  twenty- 
fifth  section  authorizing  the  auditor  to  execute  the  deeds  was  re- 
tained. Guarded  language  in  the  repeal  of  the  fourth  section 
was  unnecessary.  As  the  power  of  the  auditor  to  make  future 
sales  was  taken  away,  no  new  rights  could  be  acquired  under  his 
acts.  It  only  remained  to  secure  and  perfect  old  ones  ;  and  what 
reason  could  exist  for  preserving  an  inferential  power  to  execute 
deeds  undej*  the  fourth  section,  when  this  power  was  retained  in 
express  terms  in  the  twenty-fifth  section? 

It  could  not  have  been  the  intention  of  the  legislatui-e  to  de- 
prive purchasers  at  previous  sales,  of  the  benefit  of  their  pur- 
chases, by  taking  away  the  power  of  the  auditor  to  exe- 
cute deeds.  The  whole  history  of  state  legislation  on  tiie  [*  230] 
subject  matter,  repels  the  idea.  It  discovers  a  constant 
solicitude  on  the  part  of  the  successive  legislatures  to  give  confi- 
dence to  the  public  in  the  validity  of  tax  titles,  as  the  only  means 
of  securing  the  collection  of  the  revenue  ;  a  i'eeling  in  which  the 
legislature  of  1833  fully  participated,  as  is  evident  from  the  eighth, 
tenth  and  eleventh  sections  of  the  law  which  make  the  deedj(?W- 
ma  facie  evidence  of  title,  secure  the  purchaser  100  per  cent,  on 
redemptions  in  two  years;  and  guard  most  carefully  against  fraud- 
ulent redemptions  by  minor  heirs. 

To  deduce  the  repeal  of  the  twenty-fifth  section  from  the  repeal 
of  the  fourth,  would,  therefore,  violate  every  princi[)le  laid  down 
for  the  construction  of  statutes.  It  violates  the  law  which  re- 
lates to  repeals  by  implication;  it  violates  the  clear  intention 
of  the  legislature  ;  it  is  at  war  with  all  previous  legislation  on  the 
subject  matter;  it  is  not  required  by  the  spirit  and  object  of  the 
law  of  1833  ;  it  subverts  the  rights  of  third  persons,  and  renders 
that  part  of  an  existing  law,  the  twenty-fifth  section  of  that  act, 
which  makes  it  the  duty  of  the  auditor  to  execute  deeds  on  sales 
made  by  him,  entirely  nugatory. 

We  need  only  refer  to  a  few  ca,ses  on  the  construction  of  stat- 
utes— their  application  to  this  case  is  ])lain.  In  the  construction 
of  statutes,  all  statutes  in  pari  materia  &VQ  to  be  taken .  as  one 
statute  ;  (1   Kent's  Com.  463—1 ;  6  Bac.  Abr.  tit.  Statute,  Letter 

I,  No.  3  :  The  Earl  of  Allsbury  v. ,  Doug.  30  ;  Nance  v. 

Howard,  Bre.  183,  185;)  and-  this  whether  the  statutes  are  re- 
pealed or  unrepealed  ;  (Church  v.  Crocker,  3  Mass  21-2;  6  Bac. 
Abr  Statute,  1,  2;)  and  each  part  should  be  construed  with  the 
other  and  the  whole  be  taken  together  and  so  construed  that  no 
clause,  sentence  or  word  should  be  superfluous  or  insignificant. 
The  Mayor  of  Baltimore  v.  Howard,  6  Har.  &  Johns.  383,  388, 
392-3 ;  Pennington  v.  Coxe,  I  Peters'  Cond.  R.  34B,  348.  The 
ends  contemplated  should  be  considered  ;  (Comyn's  Dig.  title, 
Parliament,  R.  10  B  ;)  and  the  statute  so  construed  that  no  man, 
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who  is  innocent,  be  punished  or  endamaged;  (6  Bac.  Ab. 
[*  231]  Statute,  Letter  I,  10  ;)  or  the  existing  rights  of  the  public 

or  individuals  be  inl'ring-ed.  Wales  v.  Stetson,  2  Mass. 
143,  146 ;  Dash  v.  Van  Kleeck,  7  Johns.  486,  495-6,  499,  501-2, 
508  ;  United  States  v.  Fisher,  1  Peters'  Cbnd.  R.  421.  The  in- 
tention of  the  legislature  must  be  looked  to.  Tliis  is  the  polar 
star  in  the  construction  of  statutes  and  must  be  followed  even 
where  it  may  seem  contrary  to  the  letter.  6  Bac.  Abr.  Statute, 
I,  No.  5  ;  Church  v.  Crocker,  3  Mass.  21-2 ;  Holland  v.  Pearce, 
.  8  do.  418  ;  Somerset  v.  Dighton,  12  do.  398.  This  intention  is 
sometimes  to  be  collected  from  the  cause  or  necessity  of  making 
a  statute,  or  from  the  situation  of  the  countiy  at  the  time  of  its 
passage,  or  from  the  general  system  of  legislation  on  the  same 
subject.  At  other  times  it  may  be  collected  from  other  circum- 
stances. In  whichever  of  these  ways  it  can  be  discovered,  it 
should  be  followed  with  reason  and  discretion  in  the  construction 
of  the  statute,  though  contrary  to  the  letter.  Jackson  v.  Collins, 
3  Cowen  89  ;  6  Bac.  Abr.  I,  5 ;  Preston  v.  Browder,  3  Peters' 
Cond.  R.  508  ;  5  Corayn's  Dig.  title.  Parliament,  R.  10  B  ;  Hol- 
brook  V.  Holbrook,  1  Pick.  25"0,  254 ;  Beall  v.  Harwood,  2  Har. 
&  Johns.  171.  Thus,  in  delivering  the  opinion  of  the  court  in  the 
case  of  Mendon  v.  The  county  of  Worcester,  10  Pick.  243,  Shaw, 
Chief  Justice,  says :  "  That  tlie  statute  can  not  have  a  literal 
construction  consistent  with  the  intention  of  the  legislature,  we 
think  quite  manifest.  But  we  think  the  statute  must  have  a  reas- 
onable construction  with  reference  to  the  obvious  purposes  intend- 
ed to  be  accomplished,  the  known  rights  intended  to  be  secured, 
a  just  regard  to  other  and  previous  legislative  enactments  for 
which  the  present  is^intended  as  a  substitute."  See,  also.  Com- 
monwealth V.  Cambridge,  20  Pick.  267,  271.  So  repeals  by  impli- 
cation are  disfavored.  A  latter  act  will  not  repeal  a  former  by 
implication,  unless  the  repugnancy  is  plain.  It  has  ever  been  con- 
fined to  repealing  as  little  of  a  prior  statute  as  possible.  Though 
seemingly  repugnant,  they  will,  if  possible,  receive  such  a  con- 
struction that  both  may  stand  ;  Snell  v.  Bridgewater,  24  Pick. 
297-8  ;  Goddard  v.  Boston,  20  do.  408,  410  ;  Loker  v.  Brookliue, 

13  do.  348  ;  Canal  Company  v.  Railroad  Company,  1  Gill  & 
[*  232]  Johns.  152,  154;  particularly  in  a  case  where  the  spirit  and 

character  of  the  legislature  on  the  same  subject,  rebuts  the 
idea  that  a  repeal  was  intended.  Pease  v.  Whitney,  5  Mass.  379, 
382-3  ;  Mc  Carty  v.  Orphan  Asylum,  9  Cowen  507. 

III.  But  if  it  should  be  admitted  that  the  act  of  the  27th  of 
February,  1833,  standing  by  itself,  repeals  the  authority  of  the 
auditor  to  execute  deeds,  on  sales  under  the  law  of  1827,  we  then 
insist  that  by  another  law  of  the  same  session,  the  power  is  still 
reserved.  By  the  eighteenth  section  of  tlie  law  of  the  27th  of 
February,  1833,  the  fourth  section  of  the  act  of  1827  is  repealed; 
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but  while  this  repealing  act  was  on  its  passage,  a  general  revising 
act  was  also  before  the  legislature.     This  revising  law  passed  on 
the  2nd  of  March,  18o3,  three  daj^s  subsequent  to  the  revenue 
law.     It  contained  a  revision  of  all  the  laws  in  force  at  the  com- 
mencement of  the  session.     The  first  section  enumerates  the  laws 
to  be  retained,  and  directs  them  to  be  published  with  the  general 
laws  of  the  session,  and  gives  to  tlie  whole  the  title  of  the  "  Re- 
vised Laws  of  Illinois."     The  numbers  146,  148  and  149,  in  the 
enumeration,  embrace  the  revenue  laws  of  1827,  1829  and  1831, 
excepting  the  fourth  section  of  the  law  of  1827,  alid  certain  other  . 
sections  having  no  relevancy  to   this  case.     At  the  close  of  the 
enunieration,  the  second  section  of  the  law  provides,  that  "all  acts 
and  parts  of  acts  of  a  general  and  public  nature,  passed  by  any 
general  assembly  heretofore  held,  and  not  enumerated  in  the  fore- 
going section,  are  hereby  repealed  ;  provided,  that  no  proceedings 
commenced   or  riglits  acquired    under   any  of  the  acts  hereby 
repealed,  shall  be  in  anywise  impeded  or  impaired  by  the  repeal 
thereof."     Revised  laws  of  1833,  434,  Nos.  146,  148  and  149,  and 
§§  2,  3.     These  two  laws  having  been  passed  at  the  same  session, 
relating  to  the  same  subject  matter,  and  looking  to  the  revision 
of  the  same  revenue  system,  must  be  construed  as  one  law.    This 
will  giv3  to  the  proviso  in  the  revising  law  the  same  effect  as  if  it 
had  been  specifically  contained  in  the  revenue  law.     By  the  com- 
mon law,  every  act  of  parliament  related  back  to  and  took  effect 
from  the  first  day  of  the  session,  unless  othei^wise  pro- 
vided.    1  Kent's  Com.  456 ;  Satless  v.  Holmes,  4  T.  R.  [*  233] 
660.     The  act  of  the  33  Geo.  3,  chap.  13,  modified  the 
common  law  in  this   respect,  and  requires  the  time  of  the  royal 
assent  to  be  indorsed  on  every  act,  and  from  that  time  it  take  ef- 
fect as  a  law.     Comyn's  Dig.  title  Parliament,  R.  1.     Tliis  places 
an  act  of  the  English  parliament  on  the  same  footing  with  an  act 
of  our  legislature,  which,  unless  otherwise  provided,  takes  effect 
from  the  time  of  its  passnge.     But  this  doctrine  of  relation  of  a 
statute  to  the  first  day  of  the  session,  except  for  the  purpose  of 
going  into  effect,  is  in  no  respect  affected  by  the  act  of  Geo.  3d. 
For  the  purpose  of  construction,  every  act  still  relates  to  the  first 
day,  so  that  two  acts  passed  at  different  times  at  the  same  session, 
will,  by  relation  to  the  first  day,  be  considered,  in  contemplation 
of  law,  and  for  the  purpose  of  ascertaining  and  giving  effect  to 
the  intention  of  the  legislature,  as  having  passed  at  the  same  time. 
It  is  considered  that  the  passage  of  one  act  before  the  other  is 
purely  accidental ;  that  the  two  bills  were  probably  before  the 
legislature  at  the  same  time ;  and  that  each  bill  was  passed  in 
reference  to  the  other,  and  in  expectation  of  its  passage.     Nares 
&  Pepys  V.  Rowles,  14  East.  510.     In  this  country  it  has  been  fre- 
quently decided,  that  all  acts  passed  upon  the  same  subject  at  the 
same  session  of  the  legislature,  are  to  be  considered  as  one  law. 
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The  State  v.  Noah,  3  Iredell,  506  ;  The  State  ^^  Rackle3%  2  Blackf. 
249  ;  Kinney  v.  Beverly,  '1  Hen.  &  Munf.  342-3,  per  Justice  Roane. 
The  reason  assigned  is,  that  both  acts  were  probably  before  the 
legislature  at  the  same  time,  and  must  have  had  a  necessary  rela- 
tion to  each  other;  and  that  to  adopt  a  different  principle  of  con- 
struction would  defeat  the  obvious  intention  of  the  legislature. 
2  Hen.  &  Munf.  843;  14  East,  610. 

In  this  case,  we  are  not  left  to  probabilities.  The  journals  show 
that  both  of  these  laws  were  progressing,  for  most  of  the  session, 
in  both  houses  and  at  the  same  time. 

The  subject  of  the  revenue  law  of  1833  was  introduced  into 
the  house  as  early  as  the  sixth  of  December,  1832.  The  bill  it- 
self was  introduced  into  the  house  on  the  17th  of  that  month,  and 
from  that  time  it  was  before  the  house  in  its  various  stages 
[*  234]  till  the  27th  of  February,  1833,  when  it  passed  the  coun- 
cil of  revision.  House  Journal,  1832-3,  pages  39,  40,  ll6, 
121,  237,  251-2,  348-9,  362,  370,  446,475-7,  571-2,  625,  665,  674, 
682,  695.  The  bill  was  reported  from  the  house  to  the  senate  on 
the  19th  of  February,  1833,  and  from  thence  to  the  27th  of 
February  it  was  before  the  senate  in  its  various  stages.  Senate 
journal,  1832-3,  pages  470,  500,  510,  570,  576,  586. 

The  subject  of  the  "Revised  Laws"  was  introduced  into  the 
House  on  the  12th,  and  into  the  Senate  on  the  26th  of  December, 
1832,  at  which  time  by  a  joint  resolution  of  both  Houses,  the 
whole  subject  was  referred  to  the  judiciary  committees  of  both 
houses,  and  from  thence  to  the  final  passage  of  the  bill,  on  the 
2nd  of  March,  the  subject  was  before  both  branches  of  the  legis- 
lature in  its  various  stages  of  progression.  House  Journal,  1832- 
3,  pages  90,  194,  207,  213,  319-20,  724,  738,  741,  743,  745  ;  Sen- 
ate Journal,  pages  159,  160,  406,  411,  592-3,  637,  638.  In  con- 
templation of  this  revision,  and  in  reference  to  the  passage  and 
publication  of  the  Revised  Code,  both  of  these  l)ills  are  frequently 
alluded  to  in  the  journals,  and  their  progress  through  the  legisla- 
ture, noted  under  the  title  of  "Revised  Laws,"  or  the  "  Revised 
Code."  As  to  the  "Revised  Laws,"  see  House  Journal  of  1832- 
3,  pages  351,  382,  536,  606,  735  ;  Senate  Journal,  pages  261,  296, 
500,  568,  628.  As  to  the  "  Revised  Code,"  see  House  Journal, 
pages  502,  507,  508  ;  Senate  Journal,  pages  402,  430. 

The  following  considerations  further  enforce  the  construction 
now  contended  for : 

1.  By  the  repeal  of  the  fifth  section  of  the  revenue  law  of 
1827,  the  right  of  redemption  from  tax  sales,  both  in  adults  and 
in  minors,  is  taken  away.  No  saving  of  their  rights  any  where 
exists  in  the  statute,  unless  it  is  contained  in  this  proviso  in  the 
revising  law.  Will  the  courts  give  these  statutes  such  a  construc- 
tion as  will  thus  annihilate  the  most  meritorious  interests  con- 
nected  with   tax    titles?  —  and    especially,   those    belonging   to 
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minors,  who  can  not  protect  their  own  interests,  and  who  are 
always  particuhir  favorites  in  courts. 

2.  The  leg'ishxture,  by  leavinG^  unrepealed  the  twelfth 
section  of  the  revenue  law  of  1829,  required  the  auditor  to  [*  235] 
make  out  duplicate  deeds  to  those  who  had  lost  or  might 

lose  deeds  executed  to  them  under  the  revenue  law  of  1827. 
Can  any  reason  be  assigned  why  the  legislature  should  wish  to 
leave  unaffected  the  rights  of  those  wlio  had  lost  their  deeds,  and 
to  legislate  away  the  rights  of  those  who  never  had  them?  Re- 
vised Statutes  of  1833,  52o  §  12. 

3.  The  legislature,  in  making  the  revision,  recognize  the  ex- 
istence of  tax  certificates  of  sale  as  valid  and  useful  papers,  and 
the  subject  matter  of  contracts,  and  authorizes  the  auditor  to  take 
acknowledgments  of  the  assignment  of  these  certificates.  If, 
henceforth,  these  papers  were  to  be  regarded  as  nullities;  if  tax 
deeds  and  titles  could  no  longer  be  proved  under  them  if  tliey 
were  thereafter,  as  the  opposite  party  insists,  to  l)ecome  valueless, 
why  was  then-  existence  and.  value  thus  recognized,  and  all  traces 
of  them  not  stricken  from  the  statute.  Revised  Laws  of  1838, 
138  §  2. 

4.  The  law  of  1827  was  itself  a  revising  law.  Ail  the  previ- 
ous revenue  laws  were  by  the  forty-third  section  thereof  repealed, 
with  a  proviso,  that  "no  forfeitures  incurred  or  rights  accrued 
under  any  of  the  laws  hereby  repealed  shall  be  affected  by  such 
repeal."  Laws  of  1827,  338  §  43.  By  the  revising  law  of  1833, 
this  forty-third  section  is  repealed,  and  with  it  the  rights  therein 
reserved,  except  as  they  are  saved  by- the  proviso  to  this  revisino" 
law.  That  is,  according  to  the  construction  we  are  resisting,  the 
legislature  intended  by  the  laws  of  the  27th  of  February  and  of 
the  2d  of  March,  1833,  to  make  no  saving  of  rights  acquired  under 
the  laws  and  parts  of  laws  repealed  by  the  former  law,  while  by 
the  latter  they  were  careful  to  reserve  rights  acquired  under  sim- 
ilar laws  which  were  repealed  in  1827 !  Why  the  le^^islature 
should  have  desired  to  molest  rights  acquired  under  the  revenue 
laws  previous  to  1827,  and  not  to  protect  rights  acquiied  u.ider 
similar  laws  between  that  time  and  1833,  it  would  be  difficult  to 
explain,  particularly  as  during  the  latter  period  the  legislature 
first  set  the  exam{)le  of  legislating  with  a  sj^ecial  view  to  the 
security  of  tax  purchasers  ;  an  example  which,  as  we  have  already 
seen,  the  legislature  of  1833  followed  to  the  fullest  extent, 

and  which  fi'ora  that  time  has  characterized  all  the  state  [*  236] 
legislation  on  the  subject  matter. 

^5.  The  revenue  laws  of  1827,  1829,  and  1831,  with  the  law- 
passed  in  1833,  were  to  form  one  law,  or  one  system  of  revenue 
laws.  It  was  hence  necessary  in  passing  each  of  the  two  laws  of 
1833,  the  revenue  law  and  the  revising  law,  to  compare  the  one 
with  the  other  in  their  progress  through  the  committees  and  the 
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houses,  and  to  vote  on  their  passage  with  reference  to  this  com- 
parison. Not  only  was  this  necessary  to  the  pro23er  adjustment  of 
the  several  parts  of  a  system  of  laws,  but  from  the  nature  of  the 
case  it  is  impossible  that  it  could  have  been  otherwise.  What 
difference,  then,  can  it  make  in  which  law  or  in  what  part  of  the 
laws  the  saving  of  rights  is  contained? — for  having  ascertained 
the  intention  of  the  legislature,  the  courts  will  effectuate  that  in- 
tention whether  it  is  ascertained  from  the  language  of  the  laws, 
from  the  circumstances  under  which  they  were  passed,  or  from 
the  object  and  spirit  of  the  legislation  on  the  subject  matter. 
And  how  can  the  courts  separate  in  giving  their  construction  and 
effect  to  statutes  relating  to  the  same  subject,  which  were  before 
the  legislature  at  the  same  time,  and  which,  from  their  nature 
and  history,  the  legislature  must  have  joined  on  their  passage? 

6.  If  the  fourth  section  of  the  law  of  1827  was  repealed  on 
the  2J'th  of  February,  1833,  by  the  revenue  law,  it  was  also  again 
repealed  on  the  2nd  of  March  by  the  revising  law,  which  was 
before  the  legislature  at  the  time  of  the  first  repeal.  Not  being- 
enumerated  in  the  revising  law  to  be  published,  but  expressly 
excepted  out  of  the  publication,  it  falls  within  the  "  Acts  and 
parts  of  Acts"  which  were  thereby  repealed.  The  legislature,  by 
this  repeal  of  that  section  on  the  2nd  of  March,  acted  on  it  as  an 
existing  law  and  capable  of  being  repealed,  while  the  proviso  in- 
serted with  a  full  knowledge  of  the  former  act  saving  all  rights 
acquired  under  the  laws  "  thereby  repealed,"  manifests  a  clear 
intention  in  no  respect  in  that  session  of  revisal,  to  impede  or  im- 
pair rights  acquired  under  the  repealed  section.      So  palpable  is 

this,  so  certain  the  conclusion  in  which  it  results,  that  if 
[*  237]  the  legislature  have  power  thus  to  reserve  rights ;  if  the 

intention  of  the  legislature  is  to  govern  the  reservation  ; 
if  this  intent  is  to  be  arrived  at  in  this,  as  in  other  cases,  by  the 
nature,  history  and  object  of  the  law,  by  the  acts  of  the  legislature 
as  explained  by  their  language,  and  their  language  as  explained 
by  their  acts,  it  is  vain  to  deny  the  existence  of  the  reservation 
here.  To  conclude  otherwise,  we  must  first  overturn  all  the  well- 
established  principles  governing  the  construction  of  statutes,  o.i 
we  must  deny  the  existence  of  the  legislative  intent  which  is  so 
manifest  in  the  statutes  that  "the  wayfaring  man  may  read  and 
understand." 

7.  If  rights  acquired  under  the  laws  and  parts  of  laws  re- 
pealed by  the  revenue  act  of  1833,  are  not  reserved  by  the  pro- 
viso of  the  revising  act,  it  is  an  anomaly  in  the  legislation  of  the 
state  on  the  subject  matter.  Our  revenue  laws  have  been  revised 
four  times  since  the  organization  of  the  state  government,  and 
all  laws  repealed  contlicting  with  the  laws  as  revised,  to  wit,  in 
1827,  1833,  1838-9  and  1844-5.  In  every  revisal,  all  rights  ac- 
quired under  the  repealed  laws,  have  been  most  amply  and  care- 
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fully  preserved,  unless  the  revision  of  1833  is  an  exception. 
Laws  of  1827,  338,  §  43;  laws  of  1838-9,  23,  §  G3 ;  revised  laws 
of  1S45,  453,  §  109  ;  pages  465,  466  ;  page  470,  §  4,  and  page  473, 
§38. 

8.  If  it  was  necessary  to  sustain  rights  acquired  under  the  re- 
pealed sections  of  the  revenue  laws  of  1827,  it  might  be  justly 
urged  that  the  omission  to  reserve  rights  in  the  repealing  section, 
was  through  inadvertance,  and  that  as  soon  as  discovered,  the  de- 
fect was  cured  by  the  passage  of  the  law  of  March  2d,  reserving 
them.  We  then  bring  the  case  within  the  familiar  principle,  that 
where  an  act  is  passed  to  correct  an  omission  in  a  former  statute 
of  the  same  session,  it  relates  back  to  the  passage  of  the  first  law, 
and  the  two  must  be  taken  together  as  if  they  were  one  and  the 
same  act,  and  the  first  read  as  containing  in  itself  in  words  the 
amendment  supplied  by  the  last.  New  law  library,  vol.  1,  No.  2, 
pages  8  and  9 ;  2  Dwarr.  Stat.  685 ;  7  Johns.  497  ;  3  Peters'  Cond. 
R.  511-12. 

The   reservation  of  rights   in    the   revising   law  is,  in 
terms,  ample  for  the  purpose.     In  construing  such   pro-  [*  238] 
visos,    particularly  in  revising  statutes,   the   courts  will 
construe  them  liberally  in  order  to  give  effect  to  the  intention  of 
the    legislature.     Sweet  v.    Strickland,  23   Maine  (10  Shepley) 
235,  237;  The  Peoples.  Livingston,  6  Wend.  526,  529-30. 

IV.  But  if  we  are  thus  far  mistaken,  if  the  fourth  and  twenty- 
fifth  sections  of  the  act  of  1827  were  absolutely  repealed  without 
any  reservation  of  rights,  we  still  insist  that  the  power  of  the 
auditor  to  execute  deeds  on  prior  sales  was  not  thereby  de- 
stro3"ed.  This  would  be  giving  a  retrospective  opsration  to  the 
repealing  clause,  which  the  courts  will  never  do  except  on  the 
most  urgent  necessity,  and  in  obedience  to  the  clearest  expres- 
sions of  the  legislative  intention.  Thus  a  statute  passed  during 
the  pendency  of  a  suit,  is  not  to  be  construed  to  affect  the  suit 
even  as  to  the  mode  of  proceeding  unless  such  is  the  manifest 
intention  of  the  legislature.  Hastings  v.  Lane,  15  Maine  (3 
Shepley)  134.  Even  in  a  case  where  the  statute  on  which  the 
right  of  the  party  in  the  suit  is  founded,  is  absolutely  repealed 
by  the  subsequent  law.  Couch  v.  Jeffries,  4  Burr.  2460.  In 
Kentucky,  where,  after  the  commencement  of  the  suit,  the  occu- 
pying claimant  law  was  absolutely  repealed  and  a  new  law  sub- 
stituted giving  new  rights,  the  repeal  was  held  not  to  relate  to 
past  transactions,  and  judgment  was  entered  under  the  repealed 
law.  Fisher  v.  Cockerill,"5  Monroe,  129,  135.  137-8  ;  McMicken 
V.  The  Mayor,  etc.  of  Baltimore,  2  Har.  &  Johns.  41,  46.  Where 
there  is  an  absolute  repeal  of  the  statute  of  limitations,  without 
any  reservation  of  ;ights,  such  repeal  will  not  affect  a  case  on 
which  suit  has  been  commenced.  This  will  not  be  considered 
the  intention  of  the  legislature,  if  any  other  construction   will 
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avoid  it.  Woat  v.  Winnock,  3  New  Hamp.  473,  483-4  ;  Bre. 
App.  29.  So  a  law  repealing  another  by  implication,  still  leaves 
the  other  in  force  as  to  suits  commenced  previous  to  the  repeal. 
The  courts  in  construing  repealing  clauses  will,  as  in  other  cases. 
go  against  the  letter  of  the  clause  to  prevent  giving  it  a  retro- 
spective effect.  Call  v.  Hager,  8  Mass.  423,  426,  430  ;  Ogden  v. 
Blackledge,  1  Peters'  Cond.  R.  411 ;  Dash  v.  Van  Kleek,  7  Johns, 

477  ;  Osborne  v.  Huger,  1  Bay,  179. 
[*239]       The  answer  made  to  this  is,  that  the  cases  referred  to 

do  not  relate  to  absolute  repeals.  If  a  law  is  in  fact  re- 
pealed, it  would  seem  to  make  no  difference  as  to  the  effect  of  the 
repeal,  by  what  form  of  language  it  is  done,  whether  in  express 
terms  or  by  necessary  implication.  But  aside  from  this,  the  ob- 
jection is  founded  on  a  misapprehension  of  the  cases,  as  an  exam- 
ination of  them  will  show.  In  the  construction  oi  the  absolute 
repealing  clause,  we  find  the  courts  always  applying  the  same 
principle  of  construction,  as  in  tlie  construction  of  any  other  part 
of  the  law ;  the  end  of  which  is  to  ascertain  and  give  effect  to 
the  intention  of  the  legislature  in  the  use  of  the  repealing  clause. 
Fischer  V.  Cockerell,  5  Monroe,  12^;  Whitman  v.  Hapgood,  10 
Mass.  437  ;  Call  v.  Hager,  8  do.  423  ;  Thayer  v.  Seavey,  2  Fairf. 
285 ;  Couch  v.  Jeffries,  4  Burr.  2460  ;  Rex  v.  Justices  of  London, 
3  do.  1456;  McMicken  v.  The  Mayor  of  Baltimore,  2  Har.  & 
Johns.  41  ;  Woat  v.  Winnock,  3  New  Hamp.  483-4.  In  a  late 
English  case,  it  is  broadly  laid  down,  that  wherever  a  retro- 
active effect  has  been  given  to  a  repealing  clause,  it  turned  upon 
some  peculiar  wording  of  the  statute.  Hitchcock  v.  Way,  33 
Eng.  Com.  Law  R.  249. 

The  cases  in  which  a  retro-active  effect  has  been  given  to  the 
repealing  clause,  may  be  reduced  to  the  following : 

1.  Where  the  right  to  be  affected,  though  a  vested  right,  is 
not  reserved  by  any  constitutional  provision,  and  the  law  manifests 
a  clear  intention  to  affect,  modify  or  bar  such  right.  .Rex  v.  The 
Justices  of  London,  3  Burr.  1456  ;  Potter  v.  Sturdevant,  4 
Greenl.  158;  Thayer  v.  Seavey,  2  Fairf.  185. 

2.  When  the  right  is  saved  by  the  repealing  law,  but  the 
remedy  to  enforce  it  is  modified,  or  limited  in  time,  but  left  avail- 
able and  substantial.  The  People  v.  Livingston,  6  Wend.  526; 
Commonwealth  v.  Commissioners,  etc.  6  Pick.  508;  Butler  v. 
Palmer,  1  Hill's  (N.  Y.)  R.  324. 

3.  Where  tlie  repealing  law  acts  upon  special  jurisdictions  or 
criminal  prosecutions,  and  takes  away  the  jurisdiction  of  the 
court.  Commonwealth  v.  Marshall,  11  Pick.  351 ;  Same  v.  Kim- 
ball, 21  do.   371  ;  6  do.  508  ;  6   Wend.   529-30  ;  Springfield   v. 

Hampden  Commissioners,  6  Pick.  501. 
[*240]       4.     Where  a  law  imposes  a  penalty,  the  repeal  of  the 
law  is  ordinarily  construed  as  a  repeal  of  the  penalty.     1 
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Kent's  Coin,  ■i'o^:) ;  Yeaton  v.  United  States,  2  Peters'  Cond.  R. 
2.")G;  Oriental  Bank  «>.  Freese,  1-^  Maine  (6  Shepley)  109;  Tlie 
Commonwealth  v.  Welch,  2  Dana,  330. 

o.  Where  some  peculiar  privilege  is  conferred  by  statute,  it 
may  be  taken  away  by  statute.  6  Pick.  508  ;  6  Wend.  530-31; 
Maogs  V.  Hunt,  12  Moore,  357. 

V.  We  come  then  to  the  question,  whether  the  legislature  has 
tlie  power  to  repeal  the  law  of  18.17,  so  as  to  destroy  the  right  of 
the  purchaser  at  tax  sales,  or  so  as  to  take  away  all  remedy  for  a 
deed  ?  And,  whether,  if  the  power  exists,  the  courts  will  give 
the  repealing  law  such  a  construction. 

A  grant  by  a  state  is  a  contract  within  the  meaning  of  the  con- 
stitution of  the  United  States.  3  Story  on  Const.  §  1385  ;  Ferrett 
V.  Taylor,  3  Peters'  Cond.  R.  295;  Fletcher  v.  Peck,  2  do.  308, 
321,322;  Pawlett  t».  Clark,  3  do.  418;  Green  t^  Biddle,  5  do. 
369;  New  Jersey  v.  Wilson,  2  do.  457;  Dartmouth  College  «;. 
Woodward,  4  do.  526,  539,  548,  555.  So  a  replevin  bond  under 
the  statute  of  Kentucky  (Lapsley  v.  Brashears,  4  Litt.  63)  ; 
and  a  judgment  ez  delicto,  7  Johns.  490,  per  Cliief  Justice  Spencer, 
are  contracts  within  the  protection  of  the  constitution.  So  a 
certificate  of  purchase  under  the  revenue  law  of  1827,  the  law 
now  under  consideration,  is,  by  a  former  decision  of  this  court,  a 
contract  between  the  state  and  the  purchaser,  and  the  rights  of 
the  purchaser  must  be  determined  by  the  law  as  it  stood  at  the 
time  of  the-  sale.  Garrett  v.  Wiggins,  1  Scam.  335.  Contracts, 
whether  executed  oi-  executory,  are  within  the  same  protection  of 
the  constitution.     3  Story  on  Const.  §  1385. 

The  obligation  of  a  contract  is  that  which  obliges  a  person  to 
perform  his  contract,  or  to  repair  the  injury  done  by  a  failure  to 
perform.  This  obligation  consists  partly  in  conscience  and  partly 
in  the  remedy.  The  perfection  of  the  legal  obligation  consists 
in  the  remedy.  Blair  v.  Williams,  4  Littell,  36-39,^41-42  ;  Laps- 
ley  V.  Brashears,  4  do.  53,  55,  59.  The  distinction  so  often  heard 
in  courts  between  the  law  of  the  contract  and  the  law  of  the 
remedy  nowhere  exists  in  the  constitution.  That  instru- 
ment prohibits  all  legislation  which  impairs  the  obliga-  [*  241] 
tion  of  contracts.  It  leaves  the  remedy  to  be  altered  or 
modified  to  suit  the  public  will  and  convenience,  provided  the 
alteration  does  not  substantially  impair  the  value  or  benefit  of  a 
contract,  or  of  a  right  vested  under  it.  If  that  effect  is  produced, 
it  is  immaterial  whether  it  is  done  by  acting  on  the  remedy  or 
directlv  on  the  contract.  Bronson  v.  Kenzie,  1  Howard's  (U.  S.) 
R.  31l!i  316-17  ;  Greene  v.  Biddle,  5  Peters'  Cond.  R.  369,  373-4. 
For  the  legal  obligation  of  a  contract  consists  in  the  remedy,  not 
in  the  court  which  administers  it,  nor  in  the  particular  mode  in 
which  it  may  be  administered.  There  is  no  such  thing  as  a 
vested  right  in  a  particular  remedy.     The  state  legislatures  are 
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competent  to  make  such  changes  in  the  remedies  provided  to  en- 
force contracts  as  they  may  think  proper,  so  that  a  substantial 
remedy  is  left.  3  Story  on  Const.  §§  1375,  1379  ;  4  Litt.  42,  56  ; 
Commonwealth  v.  Commissioners,  etc.  6  Pick.  508  ;  The  People 
V.  Livingston,  6  Wend.  526 ;  The  People  v.  Tibbetts,  4  Co  wen 
384.  But  abolishing  all  remedy  impairs  the  obligation  of  the 
contract.  It  was  the  protection  of  this  right  as  connected  with 
this  remedy  which  the  constitution  was  intended  to  protect.  B 
Story  on  Const.  1379 ;  Bronsoii  v.  Kenzie,  1  How.  (U.  S.)  R.  817, 
319-20.  "If,"  say  the  court  in  deciding  the  case  of  Call  v.  Ha- 
ger,  8  Mass.  423,  430,  "  the  legislature  were  to  undertake  to  make 
a  law  preventing  all  remedy  upon  a  contract  lawfully  made  and 
binding  on  the  party  to  it,  there  is  no  question  but  that  such  leg- 
islature would  by  such  act  exceed  its  legitimate  powers  ;  the  law 
would  impair  the  obligation  of  tlie  contract  and  be  a  void  act  of 
legislation."  Even  the  case  of  Butler  v.  Palmer,  1  Hill's  (N.  Y.) 
R.  328,  which  evades  the  constitutional  question  and  sustains  the 
repealing  law  as  being  a  reasonable  limitation  law,  admits  that  if 
the  repeal  had  been  peremptory  and  had  in  terms  taken  away  all 
remedy,  it  would  have  been  unconstitutional.  See,  also,  Nichols 
V.  Bertram,  8  Pick.  342,  343.  The  legislature  can  not,  by  express 
words  in  a  subsequent  statute,  repeal  rights  vested  under  a  con- 
tract. Rights  of  action  and  other  executory  rights  are 
[*  242]  vested  within  the  meaning  of  this  rule.  Butler  v.  Palmer, 
1  Hill's  (N.  Y.)  R.  325,  335  ;  Fletcher  v.  Peck,  2  Peters' 
Cond.  R.  308  ;  Cochran  v.  Van  Scorley,  20  Wend.  381,  et  seq.; 
Beadlestone  v.  Sprague,  6  Johns,  101 ;  The  People  v.  Livingston, 
6  Wend.  531  ;  Varrick  v.  Briggs,  6  Paige,  332.  On  this  prin- 
ciple, the  repeal  of  a  statute  in  which  the  contract  consists  is  un- 
constitutional. New  Jersey  v.  Wilson,  2  Peters'  Cond,  R.  537. 
Even  where  the  power  of  the  legislature  to  divest  vested  rights 
is  undoubted,  a  statute  wjll  never  be  construed  as  doing  this, 
where  it  is  susceptible  of  any  other  construction.  Exceptions 
will  be  made  auainst  the  plain  letter  of  the  law.  The  People  v. 
Livingston,  6  Wend.  530-31 ;  Couch  v.  Jeffries,  4  Burr.  2162  ;  Say- 
ers  V.  Wisner,  8  Wend.  661  ;  Fischer  v.  Cockerill.  5  Monroe  135, 
137-8 ;  Dash  v.  Vankleek,  7  Johns.  477  ;  Call  v.  Hager,  8  Mass. 
426,  430;  The  people  v.  Supervisors,  etc.  10  Wend.  363.  "Where 
ritrhts  are  infringed,"  savs  Chief  Justice  Marshall  in  the  case  of 
The  United  States  v.  Fisher,  1  Peters' Cond.' R.  425,  "where 
fundamental  principles  are  overthrown,  where  the  general  sys- 
tem of  the  laws  is  departed  from,  the  legislative  intention  must 
be  expressed  with  irresistible  clearness  to  induce  a  court  of  jus- 
tice to  suppose  a  design  to  effect  such  objects."  Somerset  v. 
Dighton,  12  Mass.  383,  385. 

JBut  it  is  said  that  in  this  case  the  remedy  is  not  by  the  repeal- 
ing law  abolished,  that  it  is   merely  changed,   and  that,  if  the 
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purchaser  is  entitled  to  a  deed,  his  remedy  since  the  repeal  is  by  suit 
against  the  auditor  under  the  law  of  1829,  proviJing  for  suits 
against  the  auditor,  where  the  state  is  interested.  Revised 
Laws,  1833,  page  593. 

The  answer  to  this  is  obvious.  1.  The  statute  referred  to  re- 
lates to  suits  involving  money  claims  only,  as  is  proved  by  its 
whole  tenor;  to  controversies  in  which  the  state  is  directly  inter- 
ested, either  as  debtor  or  creditor.  2.  If  the  statute  can  be  so 
construed  as  to  embrace  a  case  like  the  present,  it  in  no  legal 
sense  saves  the  remedy.  According  to  tiiis  statute  the  right  of 
the  purchaser  to  a  deQ.d,  once  established  in  court,  must  be  re- 
ferred to  the  legislature,  by  which  the  action  of  tiie  court 
may  be  confirmed  or  annulled.  Till  sanctioned  by  the  leg-  [*  243] 
islature,botli  the  right  of  the  purchaser  and  the  remedy  are 
suspended.  Before  the  repeal,  if  the  auditor  refused  to  execute 
a  deed,  there  was  a  perfect  remedy  by  the  writ  of  mandamus.  This 
was  a  remedy  administered  by  a  court  of  justice,  in  the  regular 
course  of  law,  and  on  well  establislied  principles  ;  not  the  mockery 
of  a  remedy  to  be  administered  by  legislative  discretion  !  When  the 
constitution  speaks  of  the  obligation  of  a  contract,  it  includes 
some  known  means,  acknowledged  by  the  municipal  law,  to  en- 
force it.  3  Story  on  Const.  §  1375;  Johnson  v.  Mcintosh,  5 
Peters'  Cond.  R.  539. 

VI.  But  it  is  said  that  if  the  purchaser,  as  to  his  right  to  a 
deed  and  to  the  title  thereby  conveyed,  is  within  the  protection  of 
the  constitution,  still  the  deed  having  been  executed  after  the 
repeal  of  the  law  authorizing  it,  can  not  have  the  effect  in  evi- 
dence given  to  it  by  the  repealed  law  as  proof  of  the  pre-requi- 
sites  ;  that  questions  of  evidence  relate  exclusively  to  the  law  of 
the  remedy,  and  that  in  this  case  a  substantial  remedy  is  left,  the 
purchaser  being  simply  remitted  to  the  old  mode  of  proving  the 
pre-requisites  by  evidence  aliunde  the  deed.  To  this  there  are 
two  answers;  1.  The  ninth  section  of  the  law  of  1829,  supple- 
mental to  the  act  of  1827,  and  which  provided  that  "the  deed 
from  the  auditor  of  public  accounts  shall  be  evidence  of  the  regu- 
larity and  legality  of  the  sale,  until  the  contrary  shall  be  made 
appear,"  was  not  repealed  by  the  revenue  act  of  1833.  It  was 
repealed  neither  in  express  terms  nor  by  necessary  implication. 
On  tiie  contrary,  it  was  by  the  revising  law  directed  to  be  pub- 
lished, and  was  published  in  the  revised  code  of  1833  as  a  part  of 
the  revenue  system.  Revised  code  of  1833,  525,  434,  No.  148. 
It  was  not  repealed  till  the  session  of  1838-9  and  then  only  as  to 
cases  coming  within  the  purview  of  the  revenue  law  of  that  year. 
It  was  hence  in  full  force  in  November,  1833,  when  the  deed  in 
this  case  was  executed,  and  that  ground,  for  denying  it  the  statu- 
tory effect  in  evidence,  is  taken  away. 

2.     The  argument  assumes  that  the  effect  of  the  deed  as  evi- 
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dence  belongs  exclusively  to  the  law  of  the  remedy.  This 
[*  244]  we  have  seen  can  make  no  difference,  if  the  obligation  of 

a  contract,  or  the  value  of  a  right  vested  under  a  contract 
is  thereby  substantially  impaired.  Bat  waiving  this,  we  deny  the 
assumption  on  which  the  argument  is  based.  By  the  law  which 
is  the  basis  and  the  evidence  of  the  contract  between  the  state 
and  the  purchaser,  the  latter  is  entitled  to  a  deed  having  a  double 
effect,  one  as  vesting  title,  and  the  other  as  prima  facie  evidence 
of  its  validity.  The  purchaser  contracts  for  the  one  effect  of  the 
deed  as  well  as  for  the  other.  If  the  effect  of  tlie  deed  as  vest- 
ing title  is  a  material  part  of  the  contract,  the  numerous  trials  in 
our  courts  irresistibly  prove  that  its  effect,  as  evidence  of  the  pre- 
requisite, is  equally  material ;  and  any  principle  which  will  au- 
thorize the  state  to  refuse  performance  of  this  stipulation,  will 
justify  it  in  repudiating  the  contract  altogether.  In  no  just  sense 
can  it  be  said  that  this  effect  of  the  deed  as  evidence  is  mere 
remedy,  even  as  the  latter,  and  the  power  of  the  legislature  over 
it  is  uuderstood  by  the  opposite  counsel.  In  their  view,  and  in 
this  we  agree  with  them,  the  mere  remedy  is  an  incident  to  a 
contract  and  only  an  incident.  The  contract  being  once  made, 
the  law  of  the  remedy  attaches  itself  to  the  contract  simply  as  a 
mode ;  it  forms  no  portion  of  it  (3  Story  on  Const.  §  1379),  and, 
it  is  for  the  reason  that  the  remedy  forms  no  part  of  the  contract, 
that  they  insist  upon  the  absolute  power  of  the  legislature  over 
it,  uncontrolled  by  the  constitution.  But  here  the  effect  of  the 
deed  as  evidence  is  a  part  of  an  express  contract.  It  is  a  proposi- 
tion made  by  the  legislature  in  Jicec  verba,  and  responded  to  and 
accepted  by  the  purchaser.  Upon  the  faith  of  the  contract  the 
purchaser  bids  at  the  sale,  and  pays  his  money  into  the  state  treas- 
ury. The  government  has,  year  after  year,  for  many  years, 
enjoyed  the  benefit  of  the  contract,  and  been  provided  for  and 
sustained  by  these  sales ;  and  for  the  state  now  to  lepudiate  the 
contract,  or  for  the  courts  to  refuse  to  execute  it  for  the  benefit 
of  the  honest  purchaser,  in  all  its  parts  would  cast  an  indelible 
stigma  upon  the  public  faith,  and  deservedly  render  the  name  of 
the  state  a  by-word  and  a  reproach. 

But  we  are  not  left  to  rely  on  state  honor,  or  upon  the 
[*  245]  mere  sacredness  of  this  vested  right.    It  is  a  right  secured 

to  the  purchaser  by  the  constitution,  which  protects  the 
evidence  of  a  contract  as  perfectly  as  it  does  the  contract  itself. 
3  Storv  on  Const.  §§  1379,  1393 ;  Garrett  v.  Wiogins,  1  Scam. 
335:  Fletcher  y.  PeJk,  2  Peters' Cond.  R.  311,  319,  320;  Van 
Rensselaer  v.  Livingston,  12  Wend.  491.  Every  party  to  a  con- 
tract has  a  vested  right  in  the  evidence  of  it,  independent  of  all 
constitutional  provisions.  It  is  on  this  principle  that  requiring 
particular  evidence  to  sustain  certain  contracts,  have  never  been 
so  construed  as  to  defeat  contracts  made   before  the  passage  of 
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the  statute,  and  proved  according  to  the  hiw  as  it  existed  at  the 
time  they  were  entered  into.  Hilmore  v.  Shuter,  Bac.  Abr.  Stat- 
ute, letter  C;  12  Wend.  491 ;  7  Johns.  488;  Williams  v,  Pritch- 
ard,  4  T.  R.  2.  The  Massachusetts  statute  of  1805,  chapter  30, 
after  stating  what  should  be  evidence  of  an  advancement  to  a 
child  or  grandchild,  repeals  all  prior  laws  falling  within  its  pur- 
view. It  was  held  that  a  deed  made  prior  to  the  rapeali'ug  law 
and  which  by  the  existing  law  would  have  been  evidence  of  an 
advancement,  would  have  that  effect  as  evidence  notwithstand- 
ing the  repeal  of  the  law.  Whitman  v.  Hapgood,  10  Mass.  487. 
So  it  is  laid  down  in  New  York,  that  where  a  deed  is  acknowl- 
edged and  recorded  in  pursuance  of  an  existing  law  which  declares 
the  record  evidence,  the  right  to  the  record  is  a  vested  right ;  and 
a  law  declaring  that  it  is  not  evidence  would  not  only  impair  a 
vested  right,  but  would  impair  and  destroy  the  foundation  of  the 
contract  between  the  parties  who  sell  and  purchase  the  land  on 
the  faith  of  the  title  as  it  appears  of  record.  Jackson  v.  How,  19 
Johns.  83 ;  Jackson  v.  Eaton,  20  do.  480. 

VII.  It  is  further  insisted,  that  the  action  is  barred  by  the 
limitation  law  of  1835,  which  was  passed  on  the  19th  of  January, 
and  limited  to  take  effect  on  the  first  day  of  June  of  that  year. 
This  suit  was  commenced  within  seven  years  after  the  act  went 
into  operation,  and  can  not  be  barred  without  so  construing  the 
act  as  to  give  it  a  retrospective  operation  ;  an  effect  which  can 
not  be  given  to  it,  as  this  court  has  already  decided.  Rhineheart 
V.  Schuyler,  2  Gilm.  528.  This  construction  of  our  stat- 
ute is  sustained  by  all  the  authorities  that,  in  the  construe-  [*  246] 
tion  of  statutes,  no  statute  is  to  have  a  retrospect  beyond 
the  time  of  its  commencement.  Bac.  Abr.  Statute,  Letter  C.  ; 
Sayer  v.  Wisner,  8  Wend.  661  ;  Ward  v.  Kittz,  12  do.  137;  The 
People  V.  The  Supervisors  of  Columbia  Co.  10  do.  363;  Dash 
V.  Van  Kleeck,  7  Johns.  495,  503. 

While  this  is  admitted  to  be  the  general  rule,  the  present  is 
claimed  as  an  exception.  It  is  said  that  as  the  defendant  took 
possession  of  the  land  between  the  passage  of  the  law  and  the 
time  fixed  for  its  going  into  operation,  the  law  may  commence 
acting  on  the  possession,  as  soon  as  passed  or  as  soon  as  the  pos- 
session was  taken  after  its  passage.  But  this  precise  point,  and 
upon  the  same  state  of  facts,  was  also  decided  in  the  above  case 
of  Rhineheart  v.  Schuyler,  that  the  time  was  to  be  computed 
from  the  time  the  law  went  into  operation.  This  was  also 
the  point  ruled  in  the  case  of  The  People  v.  Tlie  Supervisors  of 
Columbia  Co.  as  to  the  construction  of  the  revised  statutes  of 
New  York,  which  were  passed  at  one  time,  to  take  effect  at  a 
future  period.  "  The  revised  statutes,"  say  the  court,  "  apply  the 
limitation  to  actions  or  causes  of  action  accruing  or  existing  sub- 
sequent to  their  taking  effect.     They  apply  to  existing  demands, 
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as  if  they  had  accrued  at  the  time  when  the  statute  commenced 
its  operation."  The  same  point  has  been  frequently  decided  to  the 
same  effect.  Thus,  a  statute  passed  the  24th  of  February,  1818, 
and  limited  to  take  effect  from  and  after  the  1st  day  of  June, 
1818,  is  to  be  considered  as  if  it  had  been  enacted  on  the  hist  day, 
and  wen^  into  immediate  operation.  Medford  v.  Learned,  It) 
Mass.  215 ;  Paddon  v.  Bartlett,  3  English  Common  Law  R.  252 ; 
Weatherford  v.  Weatheriord,  8  Porter  171.  A  statute  passed  in 
February,  1819,  to  take  effect  on  the  1st  of  July,  then  next,  and 
absolutely  repealing  a  former  act  by  words  in  presenti,  was  not 
considered  as  repealing  the  former  act  till  the  time  limited  by  the 
latter,  to  go  into  operation.  Spaulding  v.  Alford,  1  Pick.  35 ; 
Commonwealth  v.   Kimball,   21  do.  375  ;  Pennington  v.  Cox,  1 

Peter's  Cond.  R.  346-7. 
[*  247]      A.  Williams,  for  the   appellant.     The  lands  claimed 

in  these  several  suits  are  in  the  military  bounty  land  dis- 
trict, and  were  granted  by  the  congress  of  the  United  States,  for 
military  bounties  to  the  regular  soldiers  in  the  late  war  between 
the  United  States  and  Great  Briiain.  In  1818,  when  the  people 
of  the  Illinois  Territory  applied  for  admission  into  the  Union  as 
a  state,  congress,  in  furtherance  of  the  liberal  policy  which  dic- 
tated these  grants,  required  as  a  condition  of  the  admission,  that 
these  lands,  belonging,  as  they  did,  to  non-residents,  should  not 
be  taxed  at  all  for  three  years,  and  that,  after  that  time  they 
should  be  taxed  no  higher  than  lands  belonging  to  inhabitants  of 
the  state.  These  conditions  were  agreed  to  by  the  convention 
which  formed  the  constitution.  The  constitution  itself,  provided, 
that  property  should  be  taxed  by  valuation,  so  that  every  person 
should  pay  a  tax  in  proportion  to  the  value  of  his  property. 
These  provisions  were  intended  to  protect  non-resident  hind  pro- 
prietors against  the  abuse  of  irresponsible  power,  by  requiring 
that  the  inhabitants  of  the  state  should  be  subjected  to  the  same 
exactions  that  might  be  imposed  upon  such  non-residents,  and 
also  to  protect  particular  classes  of  persons  and  species  of  prop- 
erty from  unequal  taxation,  and  they  are  amply  sufficient  for 
these  purposes  if  observed  in  good  faitli.  Tlieir  obvious  import 
is,  that  all  property  should  be  subjected  alike  to  the  same  com- 
mon burdens,  and  should  be  construed  to  mean  that  for  state 
revenue,  all  the  property  in  the  state  should  be  taxed  according 
to  its  value,  and  that  for  county,  town  or  city  revenue,  all  tlie 
property  in  the  county,  town  or  city,  should  be  taxed  in  like 
manner.     5  Dana,  31  ;  9  do.  51G. 

Chancellor  Kent,  in  his  commentaries.  Vol.  2.  p.  330,  says; 
"  every  person  is  entitled  to  be  protected  in  the  enjoyment  of  his 
property,  not  only  from  invasions. of  it  by  individuals,  but  from 
all  unequal  and  undue  assessments  on  the  part  of  government. 
It  is  not  sufficient  that  no  tax  or  imposition  can  be  imposed  upon 
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the  citizens,  but  by  their  representatives  in  the  legislature.     The 
citizens  are  entitled  to    require    that   the    legislature   itself  shall 
cause  all  public   taxation  to  be  fair  and  equal,  in  propor- 
tion to  the   value  of  property,  so  that  no  one  class  of  in-  [*  248] 
dividuals,  and   no   one   species   of  property  may  be    un- 
equally or  unduly  assessed." 

Speaking  of  the  oppressions  practiced  in  New  York  by  the  as- 
sessment of  taxes  upon  the  waste  and  unproductive  lands  of  non- 
residents, he  says  :  "  The  unreclaimed  lands,  which  the  owner 
finds  it  impossible  to  cultivate,  or  even  to  sell,  without  great 
sacrifice,  and  which  produce  no  revenue,  are  assessed,  not  only 
for  such  charges  as  may  be  deemed  directly  beneficial  to  the  land, 
such  as  making  and  repairing  roads  and  bridges,  but  for  all  the 
wants  and  purposes  of  the  inhabitants.  The  lands  are  made  auxil- 
iary to  the  maintenance  of  the  poor,  and  the  destruction  of  wild 
animals;  and  the  inhabitants  of  each  town  have  been  left  to  judge, 
in  their  discretion,  of  the  extent  of  their  wants.  Such  a  power 
vested  in  the  inhabitants  of  each  town,  of  raising  money  for  their 
own  use,  on  the  property  of  others,  has  produced,  in  many 
instances,  very  great  abuses  an'd  injustice.  It  has  corrupted  the 
morals  of  the  people,  and  led  to  the  plunder  of  the  property  of 
non-resident  land  holders,"  *  *  *.  "  The  ordinance  of  congress, 
of  July  13th,  1787,  passed  for  the  government  of  the  northwest- 
ern territory,  antici[)ated  this  propensity  to  abuse  of  power,  and 
undertook  to  guard  against  it,  by  the  provision,  that  in  no  case 
should  any  legislature  within  that  territory,  tax  the  land  of  non- 
resident proprietors,  higher  than  those  of  residents.  There  is  a 
similar  provision  in  the  constitution  of  Missouri,  and  one  still 
broader  in  that  of  the  state  of  Illinois." 

Thus  restricted  in  1823,  the  legislature  commenced  a 'system 
of  taxation,  which  was  continued  with  slight  modifications  until 
1839;  whereby  the  whole  amoun^  of  the  state  taxes  was  imposed 
upon  these  non-resident  lands,  and  the  inhabitants  of  the  state 
were  exempt  from  paying  any  part  of  the  state  revenue.     At  this 
time  and  for   many  years  after,  these  lands  were  situated  far  be- 
yond the  limits  "of  any  organized  county,  in  the  exclusive  occu- 
pancy of  "the   aborigines,  who  claimed  and  exercised  the  native 
right  of  roaming  ad  libitum  over  the  wide-spread  prairies 
of  this  fertile,  and  now  highly   cultivated  portion  of  the  [*  249] 
state."     2  Gilm.  512.     Thus,  a   legislature  chosen  by  the 
inhabitants  of  the  state,  accountable  only  to  them,  legislating  for 
their  exclusive   benefit,  determine  how  much  state  revenue  shall 
be  raised,  and  to  what  purposes  it  shall  be  appropriated,  and  then 
require  these  non-residents  to  pay  the  whole  of  it.     This  as  a  re- 
finement upon  the  principle  of  division  of  labor,  the  benefit  to 
the  inhabitants  of  the  state,  and  the  burden  to  the  non-residents. 
Governors,  legislatures,  judges,  auditors,   treasurers,  and   super- 
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nuraeraries,  made,  applied,  expounded  and  executed  laws  for  the 
benefit  of  the  people  of  the  state,  fixed  their  compensation,  and 
then  required  it  to  be  paid  exclusively  by  these  non-residents, 
because  they  owned  these  wild  lands  in  the  occupation  of  the 
"  aborigines."  The  only  law  passed  during  this  period,  having 
the  semblance  of  benefit  to  non-residents,  was  an  act  to  prevent 
trespasses  by  cutting  timber,  and  they  were  expressly  excluded 
from  all  participation  in  its  advantages.  It  was  further  provided, 
that  if  these  non-residents  failed  to  pay  these  very  reasonable 
exactions,  the  auditor  should  advertise,  sell  and  convey  their 
lands,  and  that  the  deed  so  made,  should  vest  in  the  purchaser,  a 
good  and  perfect  title,  and  by  an  act  passed  in  1829,  it  was  en- 
acted that  such  deed  should  be  evidence  of  the  regularity  and 
legality  of  the  sale. 

Under  the  operation  of  this  system  of  legislation,  nearly  every 
acre  of  these  non-resident  lands,  amounting  in  value  according 
to  legislative  valuation,  to  eight  millions  of  dollars,  was  con- 
fiscated whilst  they  .were  yet  in  the  occupancy  of  the  "abo- 
rigines." 

This  court  has  decided  that  all"  the  acts  included  in  this  system 
are  constitutional,  and  that  the  act  of  1829  establishes  a  new 
rule  of  evidence,  in  contravention  of  the  common  law  rule,  and 
makes  the  auditor's  deed  per  se  evidence  of  title.  They  have 
not,  however,  decided  that  the  change  was  a  wise  one,  and  ought 
to  continue  any  longer  than  it  should  please  the  legislature  to 
continue  it ;  on  the  contrary,  they  have  frequently  recognized 
and  approved  the  common  law  rule.  In  Hill  v.  Leonard, 
[*250]  4  Scam.  142.  they  say  it  is  "  founded  on  reason  and 
authority."  They  recognize  the  power  of  the  legislature 
to  establish  this  new  rule,  and  their  duty  to  enforce  it  whilst  it 
existed,  but  the  act  of  1829,  which  established  this  rule,  is  now 
repealed,  and  the  question  is,  whether  the  rule  established  by  it, 
continues  to  be  obligatory  upon  the  court.  It  is  contended  on  the 
other  side,  that  it  does,  and  the  court  is  asked  to  be  on  the 
"alert,"  to  find  reasons  for  continuing  this  new  rule.  They  con- 
tend that  our  title  has  been  divested,  and  the  only  evidence  which 
they  ofi'er  in  support  of  this  pretension,  is  an  auditor's  deed  pur- 
porting to  convey  the  lands  for  one-two  hundredth  part  of  their 
value.  If  the  old  rules  of  evidence  sanctioned  l)y  reason  and 
authority,  are  to  prevail,  this  evidence  is  not  sufficient.  It  is  a 
rule  of  universal  application,  that  penal  statutes,  statutes  in 
derogation  of  the  common  law,  and  statutes  authorizing  summary 
proceedings,  whereby  a  person  may  be  deprived  of  his  property, 
should  be  construed  strictly  and  should  never  be  extended  by 
construction  or  implication,  beyond  the  case  actually  provided 
for.  Fairfax's  devisee  v.  Hunter's  lessee,  2  Peters'  Cond.  R. 
630-1  ;  Young  v.  The  Commonwealth,  4   Bin.  116  ;  Stewart  v. 
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Hamilton,  2  Hen.  &  Maiif.  545  ;  Kinney  v.  Beverly,  lb.  342-3 ; 
Asbury  v.  Calloway,  1  Wash.  74  ;  Mayor  of  Alexandria  v.  Chap- 
man, 4  Hen.  ^  Manf.  276 ;  Raplee  v.  Morgan,  2  Scam.  563  ;  Ez 
parte  Robert  B.  R.indolph,  2  Brock.  457  ;  Murphy's  Adm'r.  v. 
The  Bank,  5  Alabama,  422  ;  Adm'r  of  Alexander  v.  The  Bank, 
//).  465  ;  Sharp  v.  Speir,  4  Hill,  84 ;  Myers  v.  Foster,  6  Cowen, 
569  ;  Melody  v.  Read,  4  Mass.  473 ;  The  United  States  v.  Wilt- 
berger,  4  Peters'  Cond.  R.  596;  Smith  v.  Sproaner,  3  Pick.  2^0; 
VanValkenberg  v.  Torry,  7  Cowen,  255. 

And  it  is  incumbent  upon  the  person  claiming  title  under  such 
statutes,  to  show  that  they  have  been  strictly  pursued;  he  must 
prove  that  every  requirement,  having  the  semblance  of  benefit  to 
the  person  whose  title  is  to  be  divested  by  such  statutes,  has  been 
strictly  pursued.  Atkins  v.  Kiitraan,  20  Wend.  249;  Bloom  v. 
Burdick,  1  Hill,  130,141-2;  Waldron  v.  McCown,  I6. 
114;  Caskey  ^'.  The  State,  6  Alabama,  194;  Jackson  y,  [*251J 
Estey,  7  Wend.  148;  Martin  v.  Avery,  8  Alabama,  430; 
Curr}'  V.  The  Bank,  etc.  8  Porter,  372;  Allums  v.  Hawley,  lb. 
5^o  ;  .Monk  v.  Jenkins,  2  Hill's  Ch.  R.  12;  Gilbert  v.  The  Turn- 
pike Company,  3  Johns.  Cases,  108  ;  Andover  &  Medford  Turn- 
pike, etc.  V.  Gould,  6  Mass.  44 ;  Levy  Court  v. ,  4  Har.  & 

Johns.  231 ;  Williams  v.  Peyton's  lessee,  4  Peter's  Cond.  R.  395 ; 
Thatcher  v.  Powell,  5  do.  3*2  ;  Gaines  v.  Stiles,  14  Peters,  328;  2 
Ohio  R.  333 ;  Smith  v.  Hileman,  1  Scam.  325  ;  Day  v.  Eaton,  lb. 
476  ;  Pitch  v.  Pinckard,  3  do.  78;  Hill  v.  Leonard,  lb.  142;  Rex 
V.  Croke,  1  Cowper,  26;  Davidson  v.  Gill,  1  East,  64  ;  Blossom  v. 
Camron,  14  Mass.  177  ;  Libb}'  v.  Burkham,  15  do.  147-8. 

But  this  court  has  (erroneously  as  it  is  conceived),  decided  that 
all  this  is  overturned  by  the  new  rule  of  evidence,  established  by 
the  revision  act  of  1829,  and  the  question  now  recurs,  wliether 
tliat  new  rule  of  evidence  continues  in  force  after  the  act  upon 
which  alone  it  depends  is  repealed.  The  rule  of  evidence 
depends  upon  the  law  in  force  at  the  time  the  evidence 
is  offered  in  court,  and  every  question  respecting  its  admis- 
sion must  be  determined  by  the  law  then  in  force.  The  act  of  1829 
being  now  undeniably  repealed,  it  is  difficult  to  conceive  upon 
wliat  principle  it  can  be  looked  to  in  deciding  the  present  ques- 
tion. Tiie  legislature  had  as  much  power  to  abolish  that  new  rule 
of  evidence  as  it  had  to  change  the  old  common  law  rule  by  its 
establishment,  unless  it  was  protected  from  change  by  the  purchase 
of  the  land  at  the  tax  sale,  and  tliis  can  hardly  be  seriously  con- 
tended for.  The  right  acquired  by  that  contract,  and  which  is 
protected  by  the  constitution,  was  to  hold  the  land  provided  the 
sale  was  made  in  conformity  with  the  law;  but  the  purchaser  ac- 
quires no  vested  right  in  the  rule  of  evidence  by  which  the  fact 
that  the  land  was  sold  in  conformitv  with  the  law  was  to  be  shown. 
See  Rev.  Stat.  455  §  2;  Ibid  463,  437,  §§  38,  39,  40  ;  Ibid  78§  4; 
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Ibid  232-3  §§  3,  4,  9  ;  Ibid  337  §  1  ;  Garrett  v.  Wicrgins,  1  Scam. 
333  ;  3  Story  on  Cons.  §§  1375, 1377,  1378,  1379,  1385,  1393;  Stur- 
gis  V.  Crowninshield,  4  Peters'  Cond,  R.  421 ;  Saterlee  v.  Mathew- 
son,  2  Peters  280  ;  Jackson  v.  Lamphire,  3  do.   280 ;  Watson  v. 

Mercer,  8  do.  108 ;  Lewis  v.  Foster,  1  New  Hamp.  61. 
[*  252]  The  act  which  authorized  the  auditor  to  make  tax  deeds 
was  repealed  without  any  saving  clause,  before  the  deeds 
in  these  cases  were  executed  by  him.  See  acts  1827,  328  §§  4,  28; 
acts  1833,  534  §  18.  The  legislature  had  power  to  make  this  re- 
peal, and  its  effect  is  to  take  all  power  and  jurisdiction  from  the 
auditor.  It  acted  upon  his  authority  and  not  upon  the  right  ac- 
quired by  the  purchaser  at  the  sale,  and  consequently  these  deeds 
are  void  for  want  of  authority  in  the  auditor  to  make  them. 

In  Rex  V.  The  Justices,  etc.  3  Burr.  1456,  Miller,  an  imprisoned 
insolvent,  had  been  compelled  to  assign  his  property,  and  had  done 
everything  necessary  to  entitle  him  to  his  discharge  as  early  as 
September  26,  1761,  and  then  urged  his  discharge,  but  the  court 
of  quarter  sessions  adjourned  from  time  to  time  till  after  the  19th 
of* November,  1761,  at  which  time  the  bankrupt  act,  under  which- 
the  proceedings  were  had,  was  repealed.  Lord  Mansfield,  deliv- 
ering the  opinion  of  the  court  held  that  no  jurisdiction  remained 
in  the  court  of  quarter  sessions  after  the  repeal  of  the  act,  and 
that  they  could  notconsequently  grant  the  certificate  of  discharge. 

In  The  Bank  of  Hamilton  y.  Dudley's  lessee,  2  Peters  520,  pro- 
ceedings in  tlie  court  of  common  pleas  in  the  state  of  Ohio,  by  an 
administrator  to  obtain  an  order  to  sell  real  estate  for  the  payment 
of  debts,  at  the  May  term,  1804,  an  order  was  made  for  that  pur- 
pose, but  the  order  being  defectively  entered  by  the  clerk,  the 
court,  at  the  August  term  of  1805  (the  act  under  which  the  pro- 
ceedings were  had,  having  been  repealed  between  the  times  of  the 
first  and  second  entries),  made  SiW  ovder  nunc  pro  tu7ic  directing 
the  sale  of  the  lands.  It  was  held  by  the  supreme  courts  of  Ohio 
and  of  the  United  States,  that  this  second  order  was  coram  non 
judice,  and  that  the  sale  made  under  it  was  absolutely  void. 

In  Springfield  V.  The  Hampden  Commissioners,  etc.  6  Pick.  501. 
The  inhabitants  of  Springfield  applied  to  the  com'rs  of  highways, 
by  petition  to  finish  a  highway  which  had  been  duly  laid  out 
through  that  town,  and  to  certify  the  expenses  thereof  to  the 
court  of  sessions,  in  order  that  the  same  might  be  paid,  according 
to  the  provisions  of  an  act  of  assembly  of  1825,  out  of  tlie 
[*  253]  county  treasury.  The  commissioners  refused  to  proceed 
as  proposed  by  said  petition,  and  the  inhabitants  then  ap- 
plied to  the  supreme  court  for  a  mandamus  against  the  commission- 
ers to  compel  them  to  proceed,  and  at  the  September  term  of  1826 
an  alternative  mandamus  was  awarded.  At  the  next  succeeding 
term,  the  commissioners  answered,  showing  cause,  etc.  At  the 
September  term,  1827,  the  case  was  partially  lieard,  and  contiu- 
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ued  nisi  by  consent,  for  argument  in  writing.  So  it  remained 
Lintil  the  March  term,  1828,  previous  to  wliich  time,  and  since  the 
continuance  nisi  the  act  under  which  tlie  commissioners  acted  had 
been  repealed.  It  was  held,  tliat  no  power  or  authority  remained 
with  the  commissioners  in  relation  to  the  subject  matter  of  these 
proceedings  ;  and  the  court  lay  down  this  general  rule,  that 
where  a  special  tribunal  is  created  by  statute,  upon  the  re[)eal  of 
the  statute  without  any  saving  clause  of  proceedings  commenced 
and  pending  before  it,  its  whole  power  and  authority  cease,  and 
that  it  can  not  proceed  to  finish  proceedings  so  commenced,  and 
that  thi^  principle  isapplicable  to  special  jurisdiction  conferred  on 
courts  of  general  jurisdiction.  It  is  also  held,  that  there  is  no 
such  thing  as  a  vested  right  in  a  particular  remedy. 

In  all  these  cases  the  repeal  acted  upon  the  power  and  jurisdic- 
tion of  the  tribunal,  and  they  fully  sustain  the  general  principle 
asserted  in  the  first,  that  no  proceedings  can  be  pursued  under  a 
repealed  statute,  though  commenced  before  the  repeal,  and  this, 
too,  in  civil  cases  where  individuals  have  acquired  rights  under 
the  proceedings  so  commenced. 

Some  of  the  following  cases  go  further,  and  much  further,  than 
is  necessary  to  make  out  the  defense  in  this  case.  Thev  not  only 
destroy  the  jurisdiction  of  the  tribunal,  but  seem  to  impair  rights 
^  secured  by  contract.  In  Thayer  v.  Seavey,  2  Fairf.  284,  certain 
persons  were  on  the  20th  day  of  November,  1829,  arrested  on  an 
execution,  for  a  debt  due  to  the  plaiutiff.  On  the  21st  day  of  the 
same  month,  prior  to  the  2lst  day  of  January,  1834,  an  action  of 
debt  was  commenced  by  tlie  plaintiff  against  the  keeper  of  the, 
jail,  for  permitting  the  escape.  Under  the  laws  in  force  at  the 
time  of  t\\e  escape,  and  of  the  commencement  of  the  suit, 
the  plaintiff  was  entitled  to  recover  of  the  keeper  in  an  [*  254] 
action  of  debt  the  whole  amount  of  his  execution.  On 
the  21st  day  of  January  1834,  the  legislature  of  Maine  passed  an 
act  providing  that  no  action  should  thereafter  be  maintained  to 
recover  damages  for  an  escape  of  any  debtor  committed  on  exe- 
cution, except  a  special  action  on  the  case.  Held^  that  tiiis  act 
was  constitutional,  and  constituted  a  complete  bar  to  the  further 
prosecution  of  the  suit.  And  the  principle  is  broadly  asserted 
that  the  legislature  may  modify  remedies  at  pleasure,  and  that  in 
cases  of  repeal,  it  is  not  a  question  of  intention  but  of  dry  law. 

In  Potter  v.  Sturtevant's  adm'r,  4  Greenl.  154,  Drink  water  gave 
bond  as  administrator  of  Prince.  Suit  was  brought  on  this  bond 
for  the  benefit  of  the  children  of  Prince,  against  Drinkwater, 
adm'r.  At  the  time  this  bond  was  given,  the  law  then  in  force 
authorized  a  recovery  of  the  whole  amount  of  the  penalty  in  case 
of  default  in  an  action  of  debt ;  but  in  1821,  before  suit  was  com- 
menced, all  laws  on  the  subject,  were  repealed.  The  repealing  act 
had  a  saving  clause,  in  these  words :  "  Saving  also  to  all  persons, 
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all  rights  of  action  in  virtue  of  any  of  the  acts  hereby  repealed  ; 
and  all  actions  and  causes  of  action,  commenced  in  virtue  of,  or 
founded  on  said  acts  or  any  of  them,  in  the  same  manner  as 
though  this  act  or  any  acts  revising  and  virtually  repealing  said 
former  acts  had  never  been  passed."  Held,  that  this  case  was  not 
within  the  last  member  of  the  proviso,  and  that  the  first  member 
only  saved  the  right  of  action,  but  did  not  hinder  the  legislature 
from  reducing  the  amount  of  the  recover}^  or  otherwise  modify- 
ing the  remedy. 

In  the  Oriental  Bank  v.  Freese,  18  Maine  (<)  Shepley)  109,  S. 
W.  &  J.  Freese  being  arrested  under  an  execution  in  favor  of  the 
plaintiff,  for  $86.95  debt,  and  .$8.70  costs,  gave  a  bond  for  the 
prison  limits  to  the  plaintiff,  with  R.  W.  Freese  as  security,  dated 
18th  June,  1838.  Suit  was  brought  on  said  bond.  At  the  date 
of  the  bond  the  plaintiff  was  entitled,  in  c-ase  of  default,  under  the 
laws  then  in  force,  to  recover  the  full  amount  of  the  execution. 
In  1839  the  legislature  passed  an  act  providing  that,  in  such  cases, 
no  more  should  he  recovered  than  the  damages  actually 
[*  255]  sustained.  H"M,  that  the  act  applied  to  and  governed 
this  case  ;  that  it  was  constitutional,  and  that  it  did  not 
deprive  the  plaintiff  of  any  vested  right;  that  it,  in  effect,  provides 
that  a  different  description  of  evidence  shall  be  received,  etc.  It 
also  recites  and  approves  the  following  passage  from  the  opinion 
of  Chief  Justice  Marshall,  in  case  of  Ogden  t?.  Saunders;  "In 
prescribing  the  evidence  which  shall  be  received  in  its  courts  and 
the  effect  of  that  evidence,  the  state  exercises  its  acknowledged 
powers.  It  is  likewise  in  the  exercise  of  its  legitimate  powers, 
when  it  is  regulating  the  remedy  and  mode  of  proceeding  in  its 
courts." 

In  The  People  v.  Livingston,  6  Wend.  526,  certain  lands  were 
sold  on  the  26th  day  of  Auoust,  1829,  under  execution.  At  the 
time  of  the  sale  the  plaintiff  in  this  case,  as  a  judgment  creditor 
of  the  defendant,  had  a  right  to  redeem  the  land  sold,  within  fif- 
teen months  from  the  sale.  The  act  authorizing  the  redemption 
was  repealed  December  31,  1829.  The  repealing  act  made  new 
and  different  provisions  as  to  the  manner  of  redeeming,  requiring 
proof  not  required  by  the  repealed  act.  The  repealing  act  had 
this  proviso  :  "The  repeal  of  any  statutory  provision  by  this  act" 
shall  not  affect  any  act  done,  or  right  accrued  or  established,  or 
any  proceeding,  suit,  or  prosecution,  had  or  commenced  in  any 
civil  case  previous  to  the  time  when  such  repeal  shall  take  effect; 
but  every  such  act,  right  and  proceeding,  shall  remain  as  valid 
and  effectual  as  if  the  provision  so  repealed  had  remained  in 
force."  The  plaintiff  applied  to  redeem  within  the  fifteen 
months,  and  did  all  required  b}--  the  repeal  act;  but  as  applica- 
tion was  made  after  the  repeal,  held,  that  he  had  no  right  to  re- 
deem under  its  provisions,  but  that  he  must,  as  to  proof  etc.  con- 

226 


1847.]  Bruce  v.  Schuyler,  et  al.         .  256-257 

Brief  of  Counsel. 

form  to  the  requirements  of  the  new  act ;  held,  also,  that  the  ef- 
fect of  the  proviso  was,  that  every  suit,  right,  etc.  remained  in 
force  notwithstanding  the  repeal  of  the  act  which  supported  them ; 
but  their  future  proceedings  must  be  governed  by  the  new  statute. 

In  Coles  V.  The  County  of  Madison,  Bre.  115,  Coles  being  sub- 
ject to  a  penalty  under  a  statute  of  1811>,  an  action  of  debt  was 
biought  for  its  recovery.  The  case  was  tried  September, 
1824:,  and  verdict  against  the  defendant  for  the  penalty.  ["*  256] 
A  motion  was  made  for  a  new  trial,  and  continued  under 
advisement  till  September,  1825.  In  January,  1825,  the  legisla- 
ture passed  an  act  releasing  all  penalties  incurred  under  the  act 
of  1819.  Held,  that  the  act  was  constitutional,  and  prevented 
the  court  from  entering  judgment  upon  the  verdict.  See,  also,  2 
Peters'  Cond.  R.  and  note  at  the  end  of  the  case. 

Pope  V.  Lewis,  4  Ala.  487,  was  a  qui  tarn,  when  brought,  to  re- 
cover a  penalty  to  whicli  the  defendant  was  subjected  under  a 
statute  then  in  force.  Before  the  trial  the  statute  was  re[)ealed  ; 
Held,  that  no  judgment  could  be  given  under  the  statute  after  its 
repeal.  The  effect  of  an  absolute  repeal  is  to  put  an  end  to  the 
act  there  repealed,  as  to  all  penalties  and  forfeitures  created  by  it 
and  not  ascertained  by  judgment,  as  completely  as  if  it  had 
never  existed. 

Saterlee  v.  Mathewson,  2  Peters,  380,  was  an  action  of  eject- 
ment, in  which  the  plaintiff  recovered,  on  the  ground  that  the 
defendant  was  his  tenant.  Upon  writ  of  error  from  the  judg- 
ment, the  supreme  court  of  Pennsylvania  held  that  the  facts  in 
the  case  did  not  constitute  the  relation  of  landlord  and  tenant, 
reversed  the  judgment  and  awarded  a  venire  de  novo.  Before  it 
came  on  again  for  trial,  the  legislature  passed  an  act  declaring 
that  such  facts  sliould  constitute  said  relation  :  Held,  that  the 
act  was  constitutional  and  governed  this  case. 

In  Jackson  v.  Lamphire,  3  Peters,  280  :  'Tt  is  within  the  un- 
doubted power  of  state  legislatui'es  to  pass  recording  acts,  by 
which  the  elder  grantor  shall  be  postponed  to  a  younger,  if  the 
prior  deed  is  not  recorded  within  the  limited  time;  and  the 
power  is  the  same  whether  the  deed  is  dated  before  or  after  the 
passage  of  the  recording  act."  "Cases  may  occur  where  the 
provisions  of  a  law  on  those  subjects  mav  be  so  unreasonable  as  to 
amount  to  a  denial  of  a  right,  and  call  for  the  interposition  of  a 
court.  See,  also.  Green  v.  Biddle,  5  Peters'  Cond.  R.  ;  Varick 
V.  Biiggs,  6  Paige  ;  BuUer  v.  Palmer,  1  Hill. 

In  Watson  v.  Mercer,   8    Peters,    10  ■^.     Husbarid   and 
wife  conveyed  certain   lands  in  Pennsylvania  belonging  [*  257] 
to  the  wife.     The  deed  was  not  so  acknowledged  as  to 
give  it  effect  under  the  laws   of  that  state.     After  the  death  of 
the  wife,  her  heirs  recovered  the  lands  in  an  action  of  ejectment 
against  the  grantee.     The  legislature  then  passed  an  act  to  cure 
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all  defective  acknowledgments  of  the  kind,  and  declaring  that 
they  should  have  the  same  efficacy  as  if  they  had  been  originally 
in  proper  form.  In  an  action  brought  after  the  passage  of  this 
act  for  the  same  land,  by  the  grantee  against  the  heirs,  it  was 
he]d  that  the  act  was  constitutional  and  rendered  the  deed  valid, 
and  that  tlie  grantee  was  entitled  to  recover. 

In  Lewis  v.  Foster,  1  New  Hamp.,  judgment  was  recovered  for 
a  penalty  under  an  act  of  1796.  After  judgment  this  act  was 
repealed.  Upon  review  of  the  case,  held,  that  the  repeal  took 
away  the  plaintiff 's  right  of  action. 

In  Butler  v.  Palmer,  1  Hill,  certain  lands  were  sold  by  the 
master  in  chancery.  At  the  time  of  sale,  Morehouse  had  a  right 
to  I'edeem  the  land  within  fifteen  months,  under  an  act  of  the 
legislature.  The  act  was  afterwards,  within  the  fifteen  months, 
repealed.  After  the  repeal,  but  before  the  expiration  of  the 
fifteen  months,  Morehouse  applied  to  redeem,  and  did  everything 
required  by  the  act  in  force  at  the  time  of  sale :  Held,  that  the 
repealing  act  was  constitutional,  and  that  it  took  away  the  right 
of  redemption.  It  was  laid  down  as  a  general  rule,  that  when 
a  statute  is  repealed,  it  must  be  considered  the  same  as  if  it  had 
never  existed ;  except  with  reference  to  such  parts  as  are  saved 
by  the  repealing  statute. 

But  for  the  inclination  there  is  to  sustain  every  pretence  of 
claim  under  a  tax  title,  I  should  consider  it  a  work  of  supereroga- 
tion to  cite  authorities  upon  a  point  so  clear  upon  principle.  It 
is  a  principle  of  universal  law,  applicable  to  every  species  of 
agency,  whether  created  by  statute  or  by  individuals,  that  the 
principal  may  at  any  time  revoke  the  authority  of  the  agent,  and 
that  after  an  unconditional  revocation  the  agent  has  no  authority 
to  do  a  single  act  for  the  principal,  not  even  in  completing  trans-, 
actions  commenced  by  him  whilst  his  authority  existed.  What  he 
did  in  pursuance  of  his  authority,  whilst  it  continued,  is 
[*258J  binding  upon  his  principal,  and  he,  and  not  his  agent,  is 
bound  to  consummate  all  inchoate  rights  acquired  by  any 
person  through  the  acts  of  the  agent.  A  contrary  doctrine, 
whether  applicable  to  officers  or  private  attorneys,  would  be 
monstrous  in  its  consequence. 

O.  H.  Browning,  for  the  appellees.  I  propose  to  examine  a 
single  question.  Was  that  part  of  the  fourth  section  of  the 
law  of  1827,  which  entitled  purchasers  of  lands  at  tax  sales  to 
receive  deeds  from  the  auditor,  repealed  by  the  law  of  1833? 

The  revenue  law  of  1827  conferred  upon  the  auditor  of  public 
accounts  power  and  authority,  to  make  deeds  to  the  purchasers 
of  lands  at  tax  sales,  and  prescribed  the  form  of  the  deed. 

Has  that  power  been  taken  away,  or  does  it  still  exist,  and  may 
it  yet  be  exercised  by  the  auditor  in  cases  where  lands  were  law- 
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fully  sold  by  him  for  taxes,  and  deeds  not  yet  executed  by  him  to 
the  purchaser  ? 

The  solution  of  this  question  depends  upon  the  construction 
which  the  court  may  Q'ive  to  the  revenue  law  of  1833. 

It  is  contended  on  tlie  one  hand,  that  the  act  of  1833  stript  the 
auditor  of  the  power,  which  he  before  possessed  to  make  deeds 
to  purchasers,  and  that  all  deeds  executed  by  him  since  that  time, 
are  null  and  void. 

On  the  other  hand  it  is  insisted,  that  the  act  of  18SS  was  not 
intended  to,  and  has  not  in  fact,  at  all  affected  the  authority  of 
the  auditor  to  execute  deeds  for  lands  before  that  time  sold  by 
him  for  taxes,  but  that  he  now  has  the  same  right  by  law,  to 
make  deeds  to  such  purchasers,  that  he  had  before  the  passage  of 
the  act  of  1833. 

I.  In  the  construction  of  one  part  of  the  statute,  every  other 
part  ouglit  to  be  taken  into  consideration.  6  Bac.  Abr.  380 
And  if  there  be  two  affirmative  statutes  upon  the  same  subject, 
the  one  does  not  repeal  the  other,  if  both  may  consist  together, 
and  we  ought  to  seek  for  such  a  construction  as  will  reconcile 
them  tpgether.     Warder  v.  Arrell,  2  Wash.  Va.  R.  296. 

The  provisions  of  any  statute  ought  to  receive  such  [*  259] 
reasonable  construction,  if  the  words  and  subject  matter 
will  admit  of  it,  as  that  the  existing  rights  of  the  public,  or  of 
individuals  be  not  infringed.  6  Bac.  Abr.  391.  And  if  the  lit- 
eral expressions  of  the  law  would  lead  to  absurd,  unjust,  or  in- 
convenient consequences,  such  a  construction  should  be  given  as 
to  avoid  such  consequences,  if,  from  the  whole  purview  of  the 
law,  and  giving  effect  to  the  words  used,  it  mav  fairly  be  done. 
6  Bac.  Abr.  380,  382. 

Apply  these  principles  to  the  case  under  consideration.  The 
laws  of  1827  and  1833  are  both  affirmative  statutes  upon  the 
same  subject,  and,  so  far  as  we  insist  they  are  still  in  force,  per- 
fectly consistent  with  each  other;  and  may  both,  so  far  as  con- 
tended for,  have  full  effect  and  operation  given  to  them  without 
any  sort  of  incongruity  or  conflict. 

At  the  time  of  the  passage  of  the  act  of  1833,  there  were  hun- 
dreds of  individuals  wlio  had  existing  rights,  under  the  law  of 
1827,  to  receive  from  the  auditor,  deeds  for  lands  before  that  time 
purchased  by  them  at  the  tax  sales.  The  construction  for  which 
we  contend,  preserves  these  rights  unimpaired,  and  enforces  them, 
without  in  the  slightest  degree  interfering  with,  or  impeding  the 
full,  perfect  and  entire  operation  of  the  law  of  1833  ;  whilst  the 
opposite  construction  not  only  infringes,  but  absolutely  extin- 
guishes and  destroys  them. 

After  purchases  have  been  made,  and  money  paid  under  the 
existing  laws  of  the  state,  with  the  guarantee  which  these  laws 
gave,  that  deeds  should  be  executed  as  evidence  of  such  pur- 
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chases,  would  it  hot  be  both  absurd  and  unjust  to  adopt  such  a 
construction  of  the  law  as  would  enable  the  state  to  retain  the 
money,  whilst  at  the  same  time  she  wrested  from  the  purchaser 
the  benefit  of  his  purchase?  And  would  it  not  be  as  unjust  to 
the  Character  and  good  faith  of  the  state,  as  to  the  injured  citi- 
zen? Yet  it  is  insisted  that  such  a  construction  must  be  made; 
and  this  without  any  known,  or  assignable  reason  on  the  part  of 
the  legislature,  for  the  enactment  of  such  a  law,  other  than  the 
mere  wantonness  of  power. 

If,  from  a  view  of  the  whole  law,  or  from  other  cases 
[*  260]  in  pari  materia,  the  evident  intention  is  different  from  the 
literal  import  of  the  terms  employed  to  express  it  in  a 
particular  part  of  the  law,  that  intention  sliould  prevail,  for  that, 
in  fact,  is  the  will  of  the  legislature.  6  Bac.  Abr.  380.  When- 
ever the  intention  of  the  makers  of  a  statute  can  be  discovered, 
it  ought  to  be  followed  with  reason  and  discretion  in  the  con- 
struction of  the  statute,  although  such  construction  seem  con- 
trary to  the  letter  of  the  statute.  6  Bac.  Abr.  384.  And  that 
a  law  is  the  best  expositor  of  itself;  that  every  part  of  an  act  is 
to  be  taken  into  view  for  the  purpose  of  discovering  the  mind  of 
the  legislature ;  and  that  the  details  of  one  part  may  contain 
regulations  restricting  the  extent  of  general  expressions  used  in 
another  part  of  the  same  act  ;  are  among  those  plain  rules  laid 
down  by  common  sense  for  the  exposition  of  statutes,  which  have 
been  uniformly  acknowledged.  Pennington  v.  Coxe,  1  Peters' 
Cond.  R.  346. 

Now,  let  this  law  of  1833  become  its  own  expositor.  What 
was  the  object  of  the  law,  and  what  the  purpose  and  intention  of 
the  legislature  in  its  enactment?  Before  1833,  the  lands  of  non- 
resident delinquent  tax  payers  were  advertised  by  the  auditor, 
and  sold  by  the  auditor  at  the  seat  of  government,  and  the  only 
object  of  this  law  was,  to  transfer  the  sales  from  the  seat  of  gov- 
ernment, to  the  county  seats  of  the  counties  where  the  land  lay, 
and  to  substitute  the  county  clerks  for  the  auditor,  in  raakinc^  the 
sales.  To  accomplish  this,  some  new  provisions  of  law  were  ne- 
cessary, and  some  parts  of  the  existing  law  were  to  be  repealed  ; 
and  after  the  power  to  make  sales  had  been  transferred  to  the 
clerks,  and  all  proper  provision  made  for  their  guidance,  four  sec- 
tions of  the  old  law  were  repealed.  What  were  these  sections? 
and  why  were  they  repealed  ? 

The  third  section,  which  is  the  first  in  order  of  those  repealed, 
required  the  auditor  to  make  out  from  his  books  the  non-resident 
delinquent  land  list,  and  advertise  the  same  for  sale.  This  duty 
was  devolved  upon  the  county  clerks  of  the  several  counties  by 
the  law  of  1833,  and  the  third  section  of  the  law  of  1827,  being 
inconsistent  with  it,  was  therefore  repealed. 

The  fourth   section    required  the    auditor,  on    the   first   Mon- 
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(lay  in  January,  to  proceed  to  sell,  at  the  state  house  at  the  [*  261] 
seatof  o-overninent,  the  lauds  so  advertised.  This  section 
also  contained  the  form  of  the  deed  to  be  given  by  the  auditor  to  the 
purchasers,  ^y  the  law  of  I'So'i,  the  sales  were  required  to  be 
made  by  the  county  clerks,  assisted  by  the  sherlifs,  and  so  nunh 
of  the  fourth  section  of  the  law  of  1827  as  required  the  same 
duty  to  be  performed  by  the  auditor,  was  within  the  purview  of  the 
new  law,  and,  tlierefore,  it  was  repealed,  so  far  as  related  to  the 
sales,  but  I  trust  to  sliow  no  farther. 

The  fifth  section  contained  the  provisions  for  redeeming  lands 
which  had  been  sold.  A  new  mode  of  redemption  was  j^rovided, 
and,  therefore,  it  was  repealed. 

The  twenty-seventh  section  related  to  lands  struck  off  to  the 
state,  and  directed  the  disposition  to  be  made  of  them.  By  the 
provisions  of  the  new  law,  new  regulations  were  introduced  upoYi 
this  subject,  and,  therefore,  the  twenty-seventh  section  was  re- 
pealed. But  in  all  this,  nothing  can  be  found  indicating  an  inten- 
tion on  the  part  of  the  legislature  to  take  from  the  auditor  the 
power  to  make  deeds  for  lands  which  had,  before  that  time,  been 
sold  by  him  in  confoi'mity  with  existing  laws. 

The  language  of  the  repealing  clause  is:  "  The  third,  fourth, 
fifth,  and  twenty-seventh  sections,  and  all  other  acts,  and  parts 
of  acts,  within  the  purview  of  this  act,  shall  be,  and  are  hereby 
repealed."  And  we  contend  that  the  manifest  intention,  and  only 
intention  of  the  legislature  was,  to  repeal  so  much,  and  no  more, 
of  the  enumerated  sections,  and  of  all  other  parts  of  the  law,  as 
came  within  the  purview  of  the  new  act.  The  reasons  for  the 
repeal  of  these  sections  have  already  been  exhibited,  but  none  of 
those  reasons  apply  to  the  form  of  the  deed,  or  to  the  power  of 
the  auditor  to  execute  deeds  for  past  sales  ;  for  neither  the  one, 
nor  the  other  was  in  confliat  v/ith  the  new  law,  nor  within  the 
purview  of  any  of  its  provisions. 

The  provision  of  an  act  repealing  all  acts,  or  parts  of  acts, 
coming  within  its  purview,  should  be  understood  as  repealing  all 
acts  in  relation  to  all  cases  which  are  provided  for  by  the 
repealing  act;  and  that  the  provisions  of  no  act  are  there-  [*  262] 
by  repealed  in  relation  to  cases  not  provided  for  by  it. 
Payne  v.  Conner  &  Adams,  3  Bibb,  181.  And  the  literal  inter- 
pretation of  an  act  is  not,  certainly,  in  all  cases,  the  interpreta- 
tion which  either  reason  or  law  requires  to  be  given  to  it ;  for  it 
is  not  the  words  of  an  act,  but  the  will  of  the  legislature,  which 
constitutes  the  law ;  and  although  words  are  the  most  com- 
mon, they  are  not  the  only  signs  of  the  legislative  will.  The  con- 
text, the  subject  matter,  the  effects  and  consequences,  and  the 
reason  and  the  spirit  of  the  law,  are  often  called  in  to  aid  in  as- 
certaining the  intention  of  the  legislature.  No  language  is  indeed 
so  perfect,  as  to  afford  words  to  express  every  idea,  upon  all  sub- 

231 


263  Bruce  v.  Schuyler  et  al.  [Dec.  T. 

Brief  of  Counsel. 

jects,  with  perspicuity  and  precision  ;  and  even  when  words  are 
not  wanting,  those  that  are  most  happily  adapted  to  the  purpose 
in  view,  do  not  always  occur  to  the  mind  of  the  legislature. 
Hence  it  is,  that  words  are  employed  which  sometimes  go  Ijeyond 
the  legislative  will,  and  sometimes  fall  short  of  it.  Mason  v. 
Rogers,  4  Litt.  377. 

We  have  endeavored  to  show  that  the  subject  matter,  the  ef- 
fects and  consequences,  and  the  spirit  and  reason  of  the  law,  are 
all  in  favor  of  upholding  the  power  of  the  auditor  to  execute 
deeds  for  lands  sold  by  him  anterior  to  the  passage  of  the  act  of 
1833,  and  we  are  fortified  in  this  position  by  the  examination  of 
one  other  section  of  the  law,  in  addition  to  those  which  have  al- 
ready been  commented  upon. 

When  the  sales  had  been  transferred  from  the  seat  of  govern- 
nlent  to  the  county  seats,  and  when  the  clerks  had  been  substi- 
tuted as  the  officers  to  make  the  sales,  instead  of  the  auditor,  it 
became  necessar}-  to  clothe  them  with  power  to  execute  deeds  to 
purchasers. 

This  is  done  by  the  sixth  section,  v/hich  provides,  among  other 
things,  that  the  clerks  shall  execute  deeds  of  conveyance  to  all 
persons  who  become  purchasers  of  land,  at  the  sales  made  by  them, 
"which  deed  shall  be  as  near  as  practicable,  after  the  form,  as  is 
now  required  to  be  given  by  the  auditor  in  similar  cases;"  show- 
ing as  clearly  as  language  can  show  it,  that  at  the  very 
[*  263]  moment  of  passing  the  act  of  1833,  they  recognized  the 
power  of  the  auditor,  as  existing  in  full  force,  and  unim- 
paired by  that  act,  to  execute  deeds  under,  and  in  conformity 
with  the  law  of  1827. 

II.  But  we  wish  to  place  this  question  upon  another  ground, 
which  we  conceive  to  be  invulneral)le — the  contemporaneous 
construction  of  the  act,  the  long  acquiescence  of  the  entire  com- 
munity in  that  construction,  and  the  uniform  practice  of  the 
government  under  it. 

A  long  established  construction  of  a  statute,  l)y  the  officers  to 
whom  its  execution  is  entrusted,  ought  to  have  the  force  of  a  ju- 
dicial determination.  Such,  has  always  been  the  deference  ])aid 
by  courts  to  such  an  exposition  of  statute  or  constitutional  law. 
Boyden  v.  Brookline,  8  Verm.  286;  Schoff  ?;.  Bloomfield,  lb.  478. 
A  contemporaneous  is  generally  the  best  construction  of  a 
statute.  It  gives  the  sense  of  a  community,  of  the  terms  made 
use  of  by  a  legislature.  If  there  is  ambiguity  in  the  language, 
the  understanding  and  application  of  it,  when  the  statute  first 
comes  into  operation,  sanctioned  by  long  acquiescnce  on  the 
part  of  the  legislature,  and  judicial  tribunals  is  the  strongest  evi- 
dence that  it  has  been  rightly  ex[)lained  in  practice.  A  con^^.truc- 
tion  under  such  circumstances  becomes  established  law.  Packard 
V.  Richardson,  17  Mass.  143  ;  Rogers  v.  Goodwin,  2  do.  477. 
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In  the  case  of  Stuart  v.  Laird,'  1  Cond.  317,  a  question  arose  as 
to  the  right  and  power  of  the  judges  of  the  supreme  court,  to 
discharge  the  duties  of  circuit  judges.  In  disposing  of  the  case, 
the  court  say:  "To.  this  objection,  which  is  of  recent  date,  it  is 
'sufficient  to  observe,  that  practice  and  acquiescence  under  it  for 
a  period  of  several  years,  afford  an  irresistible  answer,  and  have 
indeed,  fixed  the  construction.  It  is  a  contemporary  interpreta- 
tion of  the  most  forcible  nature.  This  practical  exposition,  is 
too  strong  and  obstinate,  to  be  shaken  or  controlled." 

In  Ohio  a  question  arose,  as  to  whether  a  deed  was  properly 
authenticated,  and  whether  the  certificate  of  authentication  was 
in  conformity  to  the  provisions  of  the  law  existing  at  the  date  of 
the  authentication.  The  court  say  :  "  It  is  now  too  late 
to  require  a  strict  adherence  to  the  law.  A  different  [*  264] 
practice  has  prevailed  since  the  first  establishment  of  the 
territorial  government,  which  can  not  be  corrected  without  in- 
calculable mischief,  and  if  it  had  been  the  opinion  of  the  court, 
when  they  were  considering  and  deciding  this  case,  that  the 
words  of  the  statute  ought  to  be  literally  copied,  and  that  such 
should  have  been  the  course  from  the  beginning,  they  would 
have  resorted  to  the  maxim  communis  error  facit  jus,  rather  than 
encounter  the  consequences  of  shaking  the  title  to  an  indefinite 
portion  of  the  state.  No  law  can  require  the  correction  of  an 
error  in  its  construction,  which  has  long  existed,  and  has  been 
generall}'"  acquiesced  in.  Lord  Coke  says,  not  even  magna  cJiarta. 
Brown  v.  Farran,  3  Ham.  157. 

Fourteen  3^ears,  wanting  a  few  weeks,  have  now  elapsed  since 
the  passaiT:e  of  the  act  of  1833,  which  contains  the  repealing 
clause.  Throughout  all  this  period,  the  auditor  has  continued  to 
execute  deeds,  in  conformity  with  the  law  of  1827,  to  purchasers 
under  that  law;  and  the  entire  community,  without  once  ques- 
tioning his  power,  has  acquiesced  in  his  acts.  The  legislatures, 
year  after  year,  have  been  silent  spectators  of  his  exercise  of  this 
authority,  without  interposing  an  objection.  Time  and  again, 
these  deeds  have  been  before  the  circuit  courts,  and  from  thence 
to  the  court  of  last  resort,  and  adjudicated  upon  in  cases  involv- 
ing immense  estate,  with  lawyers  of  distinguished  ability,  and  of 
fixed,  unwavering,unconquerable  hostility  to  tax  titles,  combatting 
tlieir  validity,  and  in  all  this  time,  with  every  possible  incentive 
to  a  severe  scrutiny  of  the  law,  it  has  never  once  been  urged  that 
the  auditor,  in  issuing  those  deeds,  had  transcended  his  authority, 
or  that  the  law  under  which  he  acted,  no  longer  had  an  existence. 
The  objection  is  now  brought  forward  for  the  first  time.  We 
ask,  then,  after  this  long  and  continual  exercise  of  the  power  by 
the  officer  whose  duty  it  was  to  execute  the  law  ;  and  after  an 
acquiescence  in  his  acts  by  every  department  of  the  government, 
by  the  entire  community,  by  the  l^ench  and  the  bar,  for  the  period 
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of  fourteen  years,  without  a  doubt  as  to  the  existence  of 
[*  265]  the  power  ever  having  been   suggested,  whether  we  are 

not  entitled  to  demand  that  this  contemporaneous  con- 
struction, thus  sanctioned,  shall  have  the  force  of  a  judicial  deter- 
mination, and  whether  the  question  shall  not  be  considered  as  no 
longer  open  to  discussion. 

Opinion  of  the  court,  by  Wilson,  C.  J.*  This  was  an  action 
of  ejectment,  and  upon  the  trial  of  the  case  in  the  court  below, 
the  counsel  made  an  agreement  by  which  two  questions  were 
made  for  the  decision  of  the  court,  the  adjudication  upon  which 
was  to  settle  the  case. 

The  first  question  was  as  to  the  legality  and  sufficiency  of  the 
deed  offered  in  evidence,  and  relied  upon  by  the  plaintiff  to  prove 
title  in  him  to  the  land  sued  for.  This  was  an  auditor's  deed  of 
land  sold  by  him  for  taxes,  under  the  revenue  laws  of  1827  and 
1829.  The  sale  in  this  case  was  made  before,  but  the  deed  was 
not  executed  until  after  the  revenue  law  of  1838  was  passed  and 
took  effect. 

The  second  question  for  the  decision  of  the  court  was,  whether 
the  possession  of  the  land  in  controversy  and  payment  of  taxes  as 
required  by  law  by  the  defendant,  for  seven  j^ears  previous  to  the 
commencement  of  this  action,  constituted  a  bar  to  the  title  of  the 
plaintiff.  The  defendant's  possession  commenced  seven  years  be- 
fore this  action  was  instituted,  but  the  limitiition  law  had  not 
been  in  operation  seven  years  prior  to  that  period. 

Upon  this  agreement  the  court  decided  that  the  auditor's  deed 
was  evidence  of  title  in  the  plaintiff;  and  second,  that  his  titl9 
was  not  barred  l>y  the  statute  of  limitations.  To  these  decisions 
the  defendant,  by  his  counsel,  excepted,  and  assigns  for  error, 
first,  that  the  court  erred  in  rendering  judgment  for  the  plaintiff; 
and  second,  that  the  court  erred  in  deciding  that  the 
[*  266]  plaintiff's  right  of  recovery  was  not  barred  by  the  statute 
of  limitations. 

The  first  position  assumed  by  the  counsel  for  the  appellant  in 
the  argument  of  this  case  is.  that  the  revenue  law  of  1827,  under 
which  the  land  in  controversy  was  sold  and  conveyed  by  the 
auditor,  for  the  taxes  due  thereon,  was  unconstitutional;  first, 
because  it  infringes  the  twentieth  section  of  the  eighth  article, 
the  eighth  section  of  the  eighth  article  and  the  first  section  of  the 
fourth  article  of  the  constitution  ;  and  second,  because  it  infringes 
the  ordinance. 

This  is,  undoubtedly,  a  grave  and  important  question,  and  had 

*  The  cases  of  Bruce  v.  Schuyler,  Bruen  v.  Graves,  and  Bean  t.  McNutt,  were 
argued  together  and  decided  at  the  December  term,  1846,  but  the  opinions  were  not 
filed  until  the  present  term.  There  was  a  vacancy  upon  the  bench  at  the  time  of  the 
argument,  occasioned  by  the  resJgnation  of  the  Hon.  Walter  B.  Scates. 
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the  revenue  law  been  one  of  recent  date,  and  were  there  no  adju- 
dications upon  its  constitutionality,  we  might  pause  in  affirming* 
the  legality  of  all  its  provisions.  But  it  does  not  present  itself  in 
this  attitude.  The  length  of  time  this  law  has  been  in  operation 
(for  all  the  provisions  objected  to  are  nearly  as  old  as  the  consti- 
tution itself),  the  contemporaneous  construction  it  received,  and 
the  acquiescence  therein,  and  also  the  adjudications  of  this  court 
in  accordance  with  that  construction  and  acquiescence,  and  in 
confirmation  of  its  constitutionality,  must,  we  think,  be  regarded 
as  having  settled  the  constitutionality  of  the  law,  with  reference 
to  both  the  constitution  and  the  ordinance.       "^^ 

That  the  court  can  not  regard  the  question  raised  by  the  coun- 
sel in  relation  to  the  opposition  of  the  revenue  law  to  .the  consti- 
tution or  the  ordinance,  as  proper  for  re-adjudication  upon  its 
merits,  will  be  manifest  upon  a  slight  notice  of  the  character  of 
the  contemporaneous  and  judicial  construction  which  this  law  has 
received. 

All  the  provisions  of  the  revenue  law  that  are  complained  of, 
and  that  can  be  regarded  as  at  all  of  a  questionable  character,  are 
coeval  with  the  eaiiiest  legislation,  under  the  constitution,  and 
their  enactment  was  partici[)ated  in  by  a  number  of  the  framers 
of  that  instrument.  They  continued  in  uninterrupted  operation 
until  the  question  of  its  constitutionality  was  brought  before  the 
supreme  court  in  the  case  of  Rhineliart  v.  Schuyler,  in  1843  (2 
Gilm.  473)  and  by  it  sustained.  Prior  to  this  time,  this 
law  had  received  the  unequivocal  sanction  of  the  legisla-  [*  267] 
ture,  by  revisions  and  modifications  of  its  details  on  nu- 
merous occasions,  and  that  of  the  courts,  by  adjudications  upon 
questions  growing  out  of  its  operation,  and  upon  the  titles  acquired 
under  it.  In  short,  it  has  been  either  directly  sanctioned  or 
acquiesced  in  by  all  the  departments  of  government,  and  by  its 
officers,  with  the  concurrence  of  the  entire  community,  without  a 
doubt  or  question,  for  about  twenty  years.  Such  a  contempora- 
neous construction  of  a  statute,  or  constitutional  law,  thus  ap- 
proved, and  sanctioned,  has  always  been  regarded  by  the  courts  i 
as  equivalent  to  a  positive  law. 

In  the  case  of  Boyder  v.  Brooklin^  and  Goffv.  Bloomfi-eld^  the 
court  decided  that  a  long  established  construction  of  a  statute  by 
the  officers  to  whom  its  execution  is  entrusted,  ought  to  have  the 
force  of  a  judicial  determination.     8  Verm.  286,  478. 

It  has  also  been  decided  that  a  contemporaneous  is  generally  the 
best  construction  of  a  law.  It  gives  the  sense  of  a  community  of 
the  terms  made  use  of  by  the  legislature.  17  Mass.  143;  2  do. 
477.  And  after  the  judges  of  the  supreme  court  of  the  United 
States  had  held  circuit  courts  for  little  more  than  half  the  period 
that  this  law  has  been  acquiesced  in,  under  a  law  of  congress, 
they  unanimously,  I  believe,  determined  that  it  was  too  late  to  in- 
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quire  into  the  constitutionality  of  the  law ;  that  practice  and 
acquiescence  under  it  for  such  a  length  of  time  had  fixed  its  con- 
struction. 

The  present  is  a  stronger  case  of  contemporaneous  construction 
than  any  of  these,  and  one  fully  justifying  a  resort  to  the  maxim 
oi  communis  error facit  jus.  But  we  are  not  under  the  necessity  of 
relying  upon  general  principles,  or  the  analogy  of  adjudged  cases, 
to  sustain  the  constitutionality  of  the  revenue  law.  It  has  re- 
ceived a  judicial  affirmation  of  the  highest  character  of  which  it 
is  capable.  The  case  of  Rhiyiehart  v.  Schuyler  was  brought  before 
this  court  for  the  purpose  of  settling  this  question.  It  was  ar- 
gued before  the  court  under  its  old  organization,  and  again  re-ar- 
gued before  it  as  at  present  organized,  by  eminent  counsel,  and 

with  great  ability,  and  after  mature  deliberation  the  court, 
[*  268]  on  both  occasions,  affirmed  the  constitutionality  of  the 

law.  We  repeat,  therefore,  that  the  repeated  ratification 
of  the  constitutionality  of  the  law  by  the  several  departments  of 
the  government;  the  long  practice  under  it  by  its  officers,  with 
the  acquiescence  and  approval  of  the  entire  community,  followed 
up  as  it  has  been  by  a  solemn  adjudication  of  the  supreme  court, 
corresponding  with  the  sense  and  approbation  of  the  government 
and  people  thus  indicated,  must  be  regarded  as  having  definitely 
settled  this  question.  From  these  considerations,  we  are  disposed 
to  adhere  to  the  law  as  already  settled,  even  though  we  might  re- 
gard some  of  its  provisions  of  a  doubtful  character,  if  recently 
enacted.  But  among  the  most  valuable  attributes  of  a  written 
constitution,  are  certainty  and  uniformity  ;  without  these  it  can 
afford  neither  confidence  nor  security.  It  will  change  with  the 
individual  opinions  of  the  judges,  as  they  may  succeed  each  other 
on  the  bench.  The  prior  decisions  will  furnish  no  guide  for  the 
future,  and  all  will  be  uncertainty  and  doubt. 

Much  has  been  said  here  and  elsewhere  against  the  policy  of  the 
revenue  law,  particularly  as  to  the  manner  of  valuing,  classing 
and  selling  land  liable  to  taxation.  It  may  not  be  improper, 
therefore,  to  remark,  that  if  any  apology  was  necessary  for  the 
manner  of  assessing  land,  as  prescribed  by  the  law,  it  may  l^e 
found  in  the  situation  of  the  country  at  the  time  it  was  adopted. 
A  large  portion  of  it  was  uninhabited,  except  by  the  aborigines, 
which  precluded  the  possibility  of  valuation  by  actual  entiy  upon 
and  inspection  of  the  land  by  individuals.  A  classification  and  a 
corresponding  valuation  of  the  land,  therefore,  was  the  only  mode 
that  could  be  adopted  by  the  legislature  to  raise  a  revenue  for  the 
support  of  government.  This  system  was  uniform  and  bore  alike 
upon  residents  and  non-residents,  and  the  same  ma}'^  be  said  with 
respect  to  every  part  of  it.  A  summary  method  of  proceeding  for 
the  purpose  of  collecting  its  revenue  is  a  practice  common  to  :ill 
governments,  and  is  forced  upon  them  the  natural  principle  of  self- 
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preservation;  for  without  revenue  no  government  can  continue 
to  exist,  and  a  res§rt  to  prompt  and  stringent  means  is 
generally  found  necessary  to  insure  its  collection.  The  [^  269] 
protection  of  the  person  and  property  of  the  citizen,  and 
also  the  property  of  the  non-resident,  imposes  upon  eacli  of  them 
as  high  an  obligation  to  contribute  their  pecuniary  assessment  for 
its  support,  as  it  does  upon  the  citizen  to  defend  it  with  his  arms, 
and  when  this  duty  is  not  voluntarily  performed  it  ought  to  be 
enforced  by  the  law  ;  and  when  a  resort  to  a  sale  of  land  for  the 
purpose  of  collecting  the  tax  due  thereon,  is  forced  upon  the  gov- 
ernment, it  would  seem  to  be  the  interest  of  the  owner  of  the  land, 
as  well  as  the  government,  to  inspire  confidence  in  titles  thus  ac- 
quired, to  make  it  sell  for  the  best  price.  It  is  the  want  of  con- 
fidence in  these  titles  that  contribute  so  largely  to  the  sacrifice 
often  incurred  by  individuals,  as  to  have  occasioned  the  remarkin 
a  spirit  of  condemnation,  that  on  these  occasions  acres  are  sold  for 
cents.  This  is  doubtless  often  true,  and  will  continue  to  be  so, 
so  long  as  there  exists  a  want  of  confidence  in  titles  to  land  sold 
for  taxes.  While,  therefore,  the  court  should  subject  the  acts  of 
officers  under  this  law,  to  a  severe  scrutiny,  they  should  not,  be- 
cause of  the  supposed  hardship,  seek  for  pretexts  to  set  aside  sales 
under  it.  It  is  doubtless  the  duty  of  the  government  to  adopt 
such  a  system  as  will  be  best  calculated  to  give  notice  to  the 
land  owner  when  the  tax  thereon  is  due  and  must  be  paid,  and 
after  a  sale  for  taxes  the  same  policy  should  be  adopted  to  notify 
him  that  the  land  has  been  sold,  and  also  of  the  time  within  which 
it  may  be  redeemed.  And  if  this  law  is  fairly  complied  with, 
neither  the  law  that  requires  the  sales,  the  courts  that  adjudicate 
upon  it  agreeably  to  its  spirit,  and  in  accordance  with  the  rulesof 
interpretation  applicable  to  the  subject,  should  be  held  responsi- 
ble for  the  consequences  resulting  from  negligence  or  willful 
omission  of  duty  on  the  part  of  taxpayers. 

The  next  ground  assumed  by  the  counsel  for  the  defendant,  is, 
that  the  deed  of  the  auditor  relied  U[)on  by  the  plaintiff,  to  prove 
title  in  him  to  the  land  in  controversy,  was  not  sufficient  for  that 
purpose,  upon  the  assumption,  that  the  law  authorizing  the 
auditor  to  make  deeds  to  land  sold  for  taxes,  was  repealed  before 
this  one  was  made,  wdiich  consequently  rendered  it  void. 
This  is  a  question  of  considerable  magnitude,  on  account  [*2T0] 
of  the  great  number  of  titles  said  to  be  depending  upon 
its  determination  if  for  no  other  reason,  but  it  is  not  without  con- 
siderable interest,  independent  of  this  fact. 

The  record  shows  that  the  sale  of  the  land  in  controversy,  was 
made  on  the  12th  day  of  January,  1833,  and  the  deed  therefor 
executed  on  the  8th  day  of  November,  1833.  At  the  time  the 
sale  was  made,  it  is  admitted  that  the  statute  authorized  the 
auditor  to  execute  deeds  to  land  sold  by  him  for  taxes  ;  but  before 
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this  deed  was  made,  several  sections  of  this  statute  were  repealed, 
and  to  ascertain  whether  the  authority  of  tke  auditor  to  make 
deeds  in  pursuance  of  sales  made  by  him  prior  to  the  repeal  of 
these  sections,  was  thereby  taken  from  him,  it  will  be  necessary 
to  notice  the  several  provisions  of  the  statute  under  which  the 
sale  was  made,  and  also  those  of  the  repealing  statute. 

Up  to  1827,  the  legislature  had  repeatedly  changed  the  mode  of 
selling  the  land  of  delinquent  tax  payers ;  sometimes  requiring 
the  sale  to  be  made  at  the  seat  of  government,  by  the  auditor,  at 
another  time  by  the  sheriffs  and  clerks,  in  the  respective  counties 
in  which  the  land  lay  ;  and  according  to  some  of  the  statutes  upon 
this  subject,  the  authority  of  the  officer  selling,  to  convey,  by 
deed  to  the  pui^chaser,  could  only  be  inferred  from  his  authority 
to  sell.  The  act  of  1827  required  the  delinquent  lands  to  be  sold 
at  the  seat  of  government.  The  act  of  1829  declared  tlie  effect 
.  of  the  auditor's  deed,  and  otherwise  modified  the  revenue  law 
of  1827.  In  1833,  the  legislature  again  revised  the  revenue  law, 
and  required  the  sheriffs  and  clerks  to  sell  delinquent  lands  in 
their  respective  counties,  in  place  of  selling  them  at  the  seat  of 
go /ernment  by  the  auditor  as  heretofore,  and  in  order  to  effect 
this  change,  they  repealed  the  3d,  4th,  5th,  and  27th  sections  of 
the  act  of  1827,  "  and  all  other  sections  of  this  law,  and  all  other 
acts  and  parts  of  acts,  coming  within  said  act  of  1833." 

These  repealed  sections  of  the  act  of  1827  related  to  the  effect 
of  the  deed   to  be  given,  the  redemption  of  land  sold,  and  the 
disposition  of  that  remaining  unsold,   and    the  4th  section  pre- 
scribed the  form  of  the  deed  which  the  auditor  was  re- 
[*271]   quired  to  make  to  the  purchaser.     It  is  also  to  be  ob- 
served, that  the  2oth  section  of  the  act  of  1827  declared 
that  "  the  auditor  shall  make  a  deed  to  the  purchaser,  etc."  and 
that  this  section  is  not  named  as  one  of  those  repealed. 
'     The  question  then  arises,  has  the  act  of  1833,  by  a  repeal  of  the 
4th  section  of  the  act  of  1827,  or  by  the  repealing  clause,  taken 
from  the  auditor  the  authority  to  make  a  deed,  after  the  repealing 
act  went  into  operation,  to  delinqnent  lands  sold  bv  him  prior  to 
that  time. 

It  will  be  perceived,  that  both  the  4th  and  25th  sections  of 
the  act  of  1827  required  the  auditor  to  make  a  deed  to  the  ))ur- 
chaser,  and  if  the  repeal  of  the  one  section  can  be  regarded  as 
the  repeal  of  the  other,  it  must  be  by  implication,  and  this  posi- 
tion, I  think,  can  not  be  sustained,  because  tliere  is  no  conflict 
between  them,  nor  between  the  25th  section  and  any  part  of  the 
act  of  1833.  The  rule  of  construction  on  tliis  sul)ject  is,  that 
if  there  be  two  affirmative  statutes,  or  two  affirmative  sections 
in  tiie  same  statute,  upon  the  same  subject,  the  one  does  not 
repeal  the  other,  if  both  may  consist  together,  and  we  ought  to 

238 


1S-17.J  Bruce  v.  Schuyler  et  al.  272 

Opinion  of  the  Court. 

seek  fo]'  such  a  construction  as  will  reconcile  them  together.     2 
Wash.  Va.  R.  29G. 

This  rule  is  directly  applicable  to  this  case.  Here  are  two  af- 
firmative sections  of  the  same  statute,  upon  the  same  subject,  but 
they  are  not  opposed  to  each  other.  The  4th  section  of  the  act 
of  1827  is  repealed  by  the  act  of  1833,  because  the  duties  enjoined 
upon  the  auditor  by  that  section  are,  by  the  act  of  1833,  required 
thenceforth  to  be  performed  by  the  slieriifs,  etc.  But  many  sales 
had  been  made  by  the  auditor  prior  to  the  passage  of  that  act, 
where  no  deeds  had  been  made  b}^  him  up  to  that  time,  and  the 
2.5th  section  was,  therefore,  left  unrepealed  for  the  purpose  of 
continuing  in  him  the  authority  conferred  by  it,  in  order  to  carry 
into  execution  the  contracts  of  sale  previously  made,  by  the  exe- 
cution of  deeds  agreeably  to  the  terms  theieof,  and  the  requisi- 
tions of  the  law.  Many  rights  to  deeds  had  been  acquired  under 
the  acts  of  1827  and  1829,  which  would  have  been  defeated  by 
abolishing  the  power  of  the  auditor  with  reference  to 
them.  It  would  also  have  violated  a  well  settled  rule  of  [*  272] 
construction,  that  the  provisions  of  any  statute  ought  to 
receive  such  an' interpretation.,  if  the  v/ords  and  subject  matter 
will  a:lmit  to  it,  as  that  the  existing  rights  of  the  public,  or  of 
individuals  be  not  impaired.     6  Bac.  Abr.  391. 

Several  changes  were  made  in  the  revenue  law  by  the  act  of 
1833,  but  the  principal  one  contemplated  by  the  legislature  was, 
to  change  the  place  of  selling,  and  the  officer  required  to  sell  the 
land  of  delinquent  tax  payers,  ajid  to  effect  this  change,  it  was 
unnecessary  to  interfere  with  the  power  of  the  auditor  in  refer- 
ence to  previous  sales  and  conveyances  made  by  him,  nor  have 
they  done  so.  All  the  provisions  of  the  act  of  1833,  in  reference 
to  the  manner  of  selling  and  conveying  delinquent  lands,  and  the 
officers  upon  whom  this  duty  is  developed,  are  prospective  in 
their  operation,  and  are  always  so  understood  in  all  cases,  where, 
by  the  terms  of  the  act,  any  discretion  is  allowed  to  the  court.  It  is 
also  worthy  of  remark,  that  in  declaring  what  shall  be  the  duty  of 
the  clerks  and  sheriffs,  the  language  of  the  law  is,  that  ''  they 
shall  execute  all  deeds  of  conveyance  to  all  persons  who  shall  be- 
come purchaseis  of  land,  at  the  sales  made  by  them,  which  deeds 
shall  be  as  near  as  practicable,  after  the  form  as  is  now  required 
to  be  given  by  the  auditor  in  similar  cases,  "  thus,  recognizino-,  at 
the  moment  of  passing  the  act  of  1833,  the  existing  form  of  the 
auditor  to  make  conveyances  under  the  act  of  1827. 

The  doctrine  of  repeal  by  implication  is  not  favored  by  the  law, 
and  is  never  resorted  to,  except  when  the  repugnance  or  opposi- 
tion is  too  clear  and  plain  to  be  reconciled.  The  rule  of  law  is, 
that  all  laws  in  imri  materia  are  to  be  constructed  together,  that 
no  clause,  sentence  or  word  of  any  hiw,  shall  be  superfluous  or 
insignificant.     Such  a  construction,  therefore,  as  would    abrogate 
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the  power  of  the  auditor  to  comply  with  the  terms  of  sale,  w^ould 
be  ill  direct  conflict  with  this  rule,  and  leave  the  25tli  section  of 
the  act  ot  1827  inoperative  and  void.  Indeed,  it  would  be  con- 
trary to  every  rule  of  construction,  subversive  of  the 
[*  273]  right  of  third  persons,  and  also  in  opposition  to  the  clear 
will  of  the  legislature,  for  it  is  laid  down  as  a  general  rule, 
that,  in  considering  the  extent  of  a  power,  the  intention  of  the 
parties  must  be  the  guide.  When,  therefore,  it  is  borne  in  mind 
that  ihe  repeal  of  the  25th  section  is  not  necessary  to  effect  the 
objects  contemplated  by  the  act  of  1833,  and  is  not  within  its 
purview,  and  as  the  legislature  did  not  repeal  it  in  terms  as  they 
have  the  other  sections  of  the  act  of  1827,  is  not  the  legal  and 
reasonable  inference  irresistible,  that  they  did  not  intend  to  re- 
peal it,  and  thereby  do  a  wanton  act  of  injustice  to  purchasers? 
And  this  opinion  is  strengthened  by  the  solicitude  manifested  in 
all  their  legislation  to  inspire  confidence  in,  and  render  valid 
titles  to  land  sold  for  taxes.  It  would  be  unjust,  then,  without 
better  grounds,  to  impute  to  them  an  act  of  deceit  and  fraud,  for, 
to  induce  the  purchase  of  land  by  a  promise  to  convey,  and  after 
the  receipt  of  the  purchase  money  refused  to  make  a  title,  and 
leave  the  purchaser  without  remedy,  would  be  nothing  less. 

This  question  has  been  presented  in  another  light  which  it  may 
be  proper  to  notice,  as  it  affords  a  conclusive  argument  in  favor  of 
the  authority  to  convey. 

It  is  not  questioned  that  the  act  of  1827  conferred  upon  the 
auditor  ample  power  to  sell  the  land  in  question,  and  although 
this  is  a  summary  proceeding,  and  the  courts  will  scrutinize  the 
acts  and  proceedings  under  it,  yet  I  can  see  no  reason  why  the 
same  rules  of  construction  that  are  applicable  to  othe.r  acts,  for 
the  purpose  of  ascertaining  the  will  of  the  legislature,  should  not 
be  applied  to  such  as  this,  for  the  same  object ;  nor  is  there  any 
reason  to  forbid  the  application  of  the  rule  in  this,  more  than  any 
other  case,  that  every  grant  of  power  necessarily  carries  with  it 
all  the  usual  ordinary  and  necessary  means  for  the  exercise  of  that 
power;  and  if  so,  the  authority  expressly  granted  to  the  auditor 
to  sell,  also  carried  with  it  by  implication,  the  authority  to  con- 
vey, otherwise  the  authority  to  sell  would  be  a  useless  and  nuga- 
tory power,  a  mere  mockery  on  the  part  of  the  state  to  delude 
and  cheat  those  who  should  confide  in  her  good  faith.  The  con- 
clusion, therefore,  that  the  authority  to  convey  was  implied 
[*  274]  in  the  authority  to  sell  delinquent  land,  is  fully  sustained 
by  authority.  "^10  Peters,  161 ;  18  Johns.  418  ;  2  Cowen, 
199,  233-5. 

Upon  the  same  grounds  of  contemporaneous  construction  and 
acquiescence  therein  that  we  affirm  the  constitutionality  of  the 
revenue  law,  the  authority  of  the  auditor  to  make  conveyances 
after  the  passage  of  the  act  of  1833  of  land  sold  by  him  before 
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that  time,  under  the  acts  of  1827  and  1829,  must  also  be  sustained. 
It  is  true  that  there  has  been  no  direct  judicial  affirmation  of  this 
authority,  as  there  was  of  the  constitutionality  of  the  revenue 
law;  but  there  has  been  a  long  and  continued  exercise  of  this 
power  by  the  officer  to  whom  its  execution  was  intrusted  by  the 
law,  and  that  exercise  of  power  nas  been  acquiesced  in,  by  those 
interested,  as  by  the  whole  community.  It  has  also  received  at 
least  the  indirect  sanction  of  the  courts,  by  a  recoc^nition  of  the 
legality  and  sufficiency  of  deeds  thus  made,  in  ail  cases,  and  in 
every  form  in  which  they  have  been  drawn  in  question.  What 
has  been  said,  therefore,  as  to  the  consequence  and  legal  effect  of 
the  contemporaneous  construction  which  the  law  has  received,  is 
also  applicable  to  the  power  of  the  auditor  to  make  conveyances 
like  the  present. 

But  there  is  a  constitutional  ground  upon  which  this  question 
may  be  placed  that,  I  think,  is  conclusive.  I  admit  that  a  court 
ought  not  to  declare  a  law  unconstitutional,  unless  the  opposition 
between  it  and  the  constitution  is  direct  and  clear  ;  but  when  such 
is  the  case,  the  duty  of  the  court  is  imperative,  and  if  it  should 
shrink  from  its  performance,  it  would  betray  tlie  trust  confided  to 
it.  Was  it  within  the  constitutional  competence  of  the  legisla- 
ture to  abolish  the  power  of  the  auditor  to  make  a  deed  after  the 
passage  of  the  act  of  1833,  to  land  sold  prior  to  that  time  under 
the  act  of  1827,  and  thereby  deprive  a  purchaser  of  a  deed  from 
that  officer,  or  any  other  authority  competent  to  make  a  valid 
one  ? 

The  constitution  of  the  United  States  provides  that  no  state 
shall  pass  any  law  impairing  the  obligation  of  a  contract,  etc.  The 
state  constitution  contains  the  same  prohibition  upon  the  power 
of  the  legislature,  wiih  the  difference  of  the  word  "  valid- 
ity "  in  place  of  that  of  "  obligation,"  used  in  the  con-  [*  275] 
stitution  of  the  United  States.  Is  the  sale  made  by  the 
auditor  of  the  land  in  question,  a  contract  within  the  meaning 
of  the  conslitution  ?  That,  I  think,  will  be  manifest  by  advert- 
ing to  the  law  authorizing  the  sale,  and  the  action  under  it.  In 
order  to  collect  its  revenue,  the  state  authorizes  the  auditor  to 
sell  the  land  of  delinquent  tax  payers,  that  officer  accordingly 
gives  notice  that  he  will  sell  all  such  lands  at  a  time  and  place 
specified,  and  as  an  inducement  to  purchasers,  the  law  provides 
that  the  auditor  shall  give  to  the  purchaser  a  certificate  of  pur- 
chase, or  a  deed,  at  the  option  of  the  purchaser,  to  the  whole  or 
such  part  of  each  tract  of  land  as  he  may  purchase  and  pay  the 
tax  due  thereon.  Upon  these  terms  the  land  is  sold,  the  stipu- 
lated price  paid  by  the  purchaser,  and  a  deed  therefor  executed 
by  the  auditor ;  but  before  the  deed  is  made,  the  law  authorizing 
this  officer  to  sell  and  convey  delinquent  lands  is  said  to  be  re- 
pealed, and  the  duty  of  making  these  sales  is  imposed  upon  other 

^241 


276  Bkuce  v.  Schuyler  et  al.  [Dec.  T. 

Opinion  of  the  Court. 

officers.  The  case  thus  stated  embraces  all  the  constituent  parts 
of  a  contract,  so  fully  and  clearly  as  to  leave  no  doubt  as  to  the 
character  of  the  transaction.  All  argument,  therefore,  to  prove 
it  a  contract  would  be  superfluous,  and  that  it  is  such  an  one  as 
is  contemplated  by  the  constitution  can,  I  think,  be  made  equally 
clear  ;  and  if  so,  it  follows  that  the  legislature  could  not  consti- 
tutionally destroy  the  authority  of  that  officer  to  convey  the  land 
according  to  the  terms  of  sale,  by  a  repeal  of  the  law  requiring 
the  performance  of  that  duty.  Such  an  act  would  impair  the 
obligation  of  the  contract,  and  would  consequently  be  void. 

By  a  series  of  adjudications  the  constitutional  provision  re- 
ferred to  has  been  so  construed,  as  to  protect  the  validity  of  con- 
tracts from  all  legislative  encroachments,  in  any  and  every  form 
in  which  it  may  be  assailed.  Any  act,  therefore,  which  changes 
the  expressed  intention  of  the  parties  to  a  contract,  or  such  as 
results  from  their  stipulations,  is  held  to  impair  its  validity,  and 
it  is  immaterial  as  to  the  extent,  or  the  manner  of  the  change, 
whether  it  be  ever  so  minute,  or  relates  to  its  construction, 
[*  276]  its  evidence,  or  the  time  or  manner  of  its  performance, 
the  conclusion  is  the  same.  Every  conceivable  change  of 
a  contract  impairs  its  validity,  and  renders  it  null  and  void.  3 
Story  on  Const.  §§  13  and  5  ;  3  Peters'  Cond.  R.  395 ;  2  do.  308  ; 
6  do.,  369;  3  do.  295.  This  constitutional  provision  extends  to 
and  embraces  both  contracts  executed  and  executory,  and  as 
well  those  entered  into  by  the  state,  as  those  made  by  individ- 
uals. And  in  a  leading  ciise  ui)on  this  subject,  it  has  been  held  by 
the  supreme  court  of  the  United  States,  that  a  legislative  grant  is  a 
contract  within  the  meaning  of  the  constitution,  and  that  a  sub- 
sequent act  of  the  legislature  repealing  it  was  null  and  void  for 
that  reason.  Fletcher  y.  Feck,  2  Peters' Cond.  307-20;  Story's 
Com.  §§  1379, 1385. 

It  is  insisted,  however,  by  the  counsel  for  the  defendant,  that 
the  subsequent  act  of  tlie  legislature,  which  repealed  the  4th 
section  of  the  act,  which  requires  a  conveyance  to  be  made  to 
purchaser,  is  not  in  conflict  with  the  constitution,  because  it  op- 
erates only  upon  the  remedy  of  the  purchaser,  and  not  upon  the 
obligation  of  the  contract,  and  numerous  authorities  are  referred 
to  for  the  purpose  of  sustaining  this  jiosition,  but  they  totally 
failed  to  do  so.  The  execution  of  a  deed  to  the  purchaser  by  the 
auditor,  at  the  time,  and  in  the  form  prescribed  by  law,  is  as 
much  a  part  of  the  contract  as  any  other  portion  of  it.  It  is  one 
of  the  stipulations  contained  in  the  law,  as  an  inducement  to  the 
purchase  of  the  land,  and  from  its  importance  as  conflrming  and 
evidencing  title,  it  cannot  be  doubted  was  in  the  contempla- 
tion of  the  purchaser,  at  the  time  he  made  the  contract.  It, 
therefore,  enters  into  and  forms  a  part  of  the  binding  obligation 
of  the  contract,  as  much  as  the  agreement  of  the  purchaser  to 
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pay  the  price  of  the  land  at  which  it  was  bid  off  by  him.     2 
Howard's  (U.  S.)  R.  608. 

It  is  not  controverted  that  the  legislature  may  change  tlie  na- 
ture and  extent  of  the  remedy  by  which  a  contract,  and  the 
rights  of  parties,  may  be  enforced.  But  the  cases  referred  to  by 
the  counsel  for  the  defendant,  to  justify  the  repeal  insisted  upon, 
are  such  as  affect  vested  rights,  which  are  not  secured  by 
any  constitutional  provision,  by  reason  of  their  not  vest-  [*  277] 
ing  under  a  contract,  or  such  as  take  away  a  peculiar 
privilege,  conferred  by  a  prior  act,  or  the  repeal  of  a  penal  or 
criminal  law,  by  which  the  jurisdiction  of  the  court  is  divested, 
before  any  right  under  it  has  ripened  into  a  contract,  or  vested 
interest.  The  authority  to  either  repeal  or  modify  according  to 
their  nature  these  pre-existing  laws  is  admitted.  There  is  also 
another  class  included  in  the  reference,  recording  and  limitation 
laws,  in  relation  to  which  a  great  stretch  of  legislative  power  is 
allowed,  yet,  even  with  regard  to  them,  it  is  not  without  its  limit. 

The  obligation  of  a  contract  is  that  wiiich  obliges  a  party  to 
perform  his  contract,  or  repair  the  injury  done  by  a  failure  to 
perform,  and  as  regards  the  remedy,  it  may  be  modified  by  the 
legislature,  but  not  entirely  abolished,  for,  in  substituting  one 
mode  of  proceeding  for  another,  they  must  afford  a  reasonable 
remedy.  An  act  that  should  wholly  extinguish  all  existing 
remedy  so  as  to  leave  no  redress,  and  no  means  of  enforcing  a 
contract,  would,  by  operatino-  in  presenti,  impair  its  oblioation. 
1  Howard's  (U.  S.)  R.  311,  316,  317 ;  5  Peters'  Cond.  R.  369,  373, 
371.  If,  therefore,  the  act  of  1833  be  regarded  as  abolishing  the 
power  of  the  auditor  to  make  the  deed  in  question,  it  is  equally 
obnoxious  to  the  constitutional  prohibition,  whether  it  is  consid- 
ered as  operating  upon  the  obligation,  or  the  remedy  upon  the 
contract,  because  it  extinguishes  all  redress,  by  taking  from  the 
purchaser  all  remedy  against  the  only  one  who  had  authority  to 
make  the  convej^ance,  without  substituting  any  one  in  his  place 
for  that  purpose,  which  might  have  been  done ;  for  it  is  not  con- 
tended that  there  is,  or  can  be  a  vested  right  in  a  particular 
remedy,  or  in  a  special  mode  of  administering  it.  In  these,  then, 
there  is  no  vested  right,  but  there  is  such  a  right  in  some  sal)stan- 
tial  and  efficient  remedy,  and  that  right  is  as  much  within  the 
protection  of  the  constitution,  as  the  obligation  of  the  contract'. 
The  act,  therefore,  that  takes  away  the  old  remedy,  as  is  con- 
tended has  been  done  in  this  case,  without  providing  a 
new  one,  is  repugnant  to  the  constitution,  and  void.  3  [*2T8] 
Story's  Com.  1379, 1375  ;  4  Littell,  42,  56 ;  6  Wend.  526  ; 
4  Cowen,  384. 

It  has  been  suggested  by  counsel  that  the  legislature  would 
make  a  deed  upon  a  proper  application  ;  but  that  is  not  an 
adequate  remedy,  the  grant  of  which  depends  upon  the  will  of 
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the  legislature.  "  When,"  says  Judge  Story,  "  we  speak  of  the 
obligation  of  a  contract,  we  include  in  the  idea  a  some  known 
means  acknowledged  by  the  municipal  law  to  enforce  it." 

It  is  also  a  well  settled  principle,  that  the  repeal  of  a  law  in 
wliich  a  contract  consists,  is  an  infringement  of  the  constitution. 
A  legislative  grant  is  a  contract  of  this  description,  and  so  is  the 
one  under  consideration  so  far  as  relates  to  the  conveyance.  A 
repeal,  therefore,  of  that  part  of  the  law  that  provides  for  a  con- 
veyance would  impair  to  that  extent,  the  obligation  of  the  con- 
tract. Whatever  diversity  of  opinion,  therefore,  there  may  be  as 
to  how  far  the  existing  law  enters  into,  and  forms  part  of  a  con- 
tract between  individuals  as  a  general  rule,  I  think  there  can  be 
no  question  but  it  does  so  in  this  case,  and  that  the  purchaser's 
title  to  a  deed  cannot  be  taken  from  him  by  the  repeal  of  a  law 
that  forms  part  of  the  contract.  If  it  was  otherwise,  then  every 
executory  contract  entered  into  by  the  state,  or  its  officers  on  her 
behalf,  in  virtue  of  an  act  of  the  legislature,  may  be  avoided  by 
them  at  discretion,  although  the  terras  of  the  contract  have  been 
complied  with  by  the  other  contracting  party.  2  Peters'  Cond. 
R.  308,  457;  3  do.  295,  418  ;  4  do.  526,  539,  555;  3  Story's 
Const.  1385. 

The  second  assignment  of  error  is,  that  the  court  erred  in  de- 
ciding that  the  plaintiff's  right  of  recovery  was  not  barred  by  the 
statute  of  limitations. 

This  assignment  of  error  can  be  disposed  of  in  a  few  words. 
The  statute  of  limitations  that  went  into  operation  the  1st  day 
of  June,  1835,  provides  that,  "any  person  having  color  of  title 
made  in  good  faith  to  vacant  and  unoccupied  land,  who  shall 
pay  the  taxes  legally  assessed  thereon  for  seven  successive 
years,  shall  be  deemed  to  be  the  legal  owner,  etc." 
[*279]  In  this  case,  the  defendant  had  been  in  possession  and 
paid  the  taxes  for  seven  years  prior  to  the  commencement 
of  this  action,  but  seven  years  had  not  intervened  between  the 
commencement  of  the  operation  of  this  statute,  and  the  com- 
mencement of  this  action.  The  possession  of  the  defendant 
commenced  after  the  passf^ge  of  the  statute,  but  before  it  went 
into  effect,  and  between  the  time  when  the  statute  took  effect 
and  the  bringing  of  this  action,  there  was  less  than  seven  j-ears 
intervening. 

This  statute  declares  that  seven  years'  possession,  etc.,  shall 
confer  title,  but  it  is  obvious  that  as  it  is  by  virtue  of  this  statute 
that  the  title  is  acquired,  that  the  possession  must  be  under  it, 
and  that  until  the  statute  has  been  in  operation  seven  years,  no 
title  can  be  perfected  under  and  by  virtue  of  it.  It  is  insisted, 
however,  that  inasmuch  as  the  possession  of  the  defendant  com- 
menced after  the  pnssage  of  tlie  act,  that  seven  years  from  that 
time  should  bar  the  plaintiff 's  title.     This   distinction  would  es- 
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cape  the  injustice,  and  I  might  say  the  absurdit}^  of  siijiposing 
that  seven  years' possession  that  terminated,  and  was  complete 
but  the  day  after  the  statute  took  effect,  would  mature  a  title 
under  it.  But  either  construction  would  violate  well  established 
legal  principles,  for  no  rule  of  interpretation  is  better  settled,  than 
that  no  statute  shall  be  allowed  a  retrospective  operation,  unless 
the  will  of  the  legislature  to  that  effect  is  declared  in  terms  so 
plain  and  positive,  as  to  admit  of  no  doubt,  and  this  case  is  a  good 
illustration  of  the  wisdom  of  the  rule.  By  giving  the  statute  a 
retrospective  operation,  man}^  who  were  relying  confidently  upon 
the  existing  law,  might,  in  a  few  months,  or  even  days  after  its 
passage,  be  deprived  of  all  title  to  their  land.  Law  is  a  rule  of 
conduct,  but  how  can  that  be  said  to  be  a  rule  to  govern  our  con- 
duct, or  to  aflfect  our  rights  to-day,  which  is  only  to-day  an- 
nounced as  a  rule  which  shall  thus  govern  our  conduct,  etc.,  ten 
days  hence.  This  point  is  too  well  settled  by  authority,  to  re- 
quire further  comment.  This  very  question  has  been  decided  by 
this  court,  in  the  case  of  RhineJiart  v.  Schvyler,  2  Gilm. 
473,  and  the  same  principle  has  been  affirmed  in  numer-  [*  280] 
ous  adjudications  of  other  courts. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

The  following  separate  opinion  was  delivered  by  Purp'le,  J. 
I  fully  concur  in  opinion  with  the  majority  of  the  court,  in  affirm- 
ing and  reversing  the  above  judgments.  I  am,  however,  con- 
strained to  diss  Mit  upon  one  point.  Whatever  my  individual 
opinion  may  have  been  upon  the  question  of  the  constitutionality 
of  the  former  revenue  law  of  this  state,  I  consider  the  question 
no  longer  an  open  one.  It  has  been  settled  by  repeated  decisions 
of  this  court,  and  should  not  again  be  agitated.  But  upon  tlie 
point  of  the  repeal  of  the  law  of  the  19th  February,  1827,  hj 
the  acts  of  February  28th,  1833,  I  think  the  judgment  of  the 
court  is  wrong.  I  may  admit  that  it  was  not  intended  by  the 
legislature,  but  yet  I  can  not  concede  that  they  have  not  done  it. 
I  regard  the  4th  section  of  the  act  of  1827  as  the  only  one  which 
confers  any  authority  upon  the  auditor  to  make  a  deed.  In  this 
alone  the  power  is  given,  and  the  form  of  the  deed  prescribed. 
It  provides  that  the  purchaser,  on  presenting  the  treasurer's  re- 
ceipt for  the  payment  of  the  money,  shall  be  entitled  to  receive, 
at  his  option,  either  a  certificate  of  purchase  or  a  deed  in  the  fol- 
lowing form,  to  wit :  (here  follows  the  form  of  the  deed  to  be 
made  by  the  auditor.)  If  the  25th  section  is  examined,  it  will 
be  found  that  it  confers  no  new  power,  but  was  only  passed  with 
the  intention  and  design  of  regulating  the  exercise  of  one  already 
supposed  to  exist.  It  is  as  follows:  "All  sales  of  land;?  for 
taxes,  whether  by  the  auditor  or  sheriff,  the  officer  selling  the 
same,  shall,  previous  to  the   sale,  designate  in   what  part  of  the 
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tract  the  part  sold  shall  be  located,  and  shall  make  his  deed  ac- 
cordingly." Clearly,  to  my  mind,  this  provision  pre-supposes 
that  the  auditor  has  already  authority  to  make  the  deed,  and  was 
only  enacted  for  the  purpose  of  defining  the  specific  duties  of 
the  officer  in  the  execution  of  a  power  already  conferred  by  law. 
I  agree  to  the  affirmance  and  reversals  of  the  judgments, 
[*  281]  because  I  believe  that  independent  of  any  legislative  en- 
actment to  that  effect,  the  power  to  sell  necessarily  car- 
ries with  it,  by  implication,  autliority  to  make  a  deed  for  the 
land  so  sold  ;  and  for  the  reason,  that  the  purchase  under  the  law 
which  requires  the  auditor  to  make  a  deed,  is  a  contract  between 
the  state  and  suck  purchaser  ;  that  the  law  under  which  such 
contract  is  made,  is  a  part  of  the  contract  itself,  and  that  the 
same  can  not  be  unconditionally  repealed,  without  a  violation  of 
the  obligation  of  the  contract,  and  a  consequent  infringement  of 
the  10th  section  of  the  1st  article  of  the  constitution  of  the 
United  States. 

Treat  J.  said  ;     I  concur  in  the  views  expressed  by  Mr.  Jus- 
tice Purple. 

Judgment  affirmed. 


John  Bean  et.  al.  v.  John  Doe,  ex  dem.  James  McNutt  et.  al.  (a) 
Appeal  from  Adams. 

Ejectment,  in  the  Adams  circuit  court,  brought  by  the  ap- 
pellees against  the  appellants,  and  heard  before  the  Hon.  Nor- 
man H.  Purple  and  a  jury,  at  the  April  term,  1846. 

At  the  trial,  the  defendants  below  offered  to  read  in  evidence 
an  auditor's  deed,  executed  in  the  usual  form,  to  Walter  Mead, 
for  the  premises  in  controversy,  reciting  that  said  premises  had 
been  sold  on  the  4th  day  of  January,  1832,  for  the  taxes  of  1831, 
and  dated  December  19,  1845.  The  plaintiffs  objected  to  the  in- 
troduction of  the  deed  in  evidence,  denying  the  right  of  the  audi- 
tor to  make  deeds  after  the  passage  of  the  revenue  act  of  1833. 
The  court  sustained  the  objection,  when  a  verdict  and  judgment 
were  rendered  for  the  plaintiffs. 

This  case  was  argued  in  connection  with  the  preceding  case. 
[*  282]      O.  H.  Browning  and  N.  Bushnell,  for  the  appellants. 
A.  Williams,  for  the  appellees. 

Opinion  of  the  court  by  Wilson,  C.  J.  This  was  an  action 
of  ejectment  for  the  recovery  of  the  south  west  quarter  of  section 

{a)  See  Bruce  v.  Schuyler  and  notes  thereto,  ante,  321. 
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eleven,  in  township  thirteen  south,  range  eight  west  of  the 
fourth  princi[)al  meridian.  Upon  the  trial  of  the  cause,  the  de- 
fendant offered  in  evidence  a  deed  executed  by  the  auditor  of  the 
state  of  Illinois,  for  this  quarter  section  of  land,  but  tiie  court 
refused  to  permit  it  to  be  read  in  evidence.  To  this  opinion  of 
the  court  tlie  defendant  excepted,  and  now  assigns  the  same  for 
error.  Several  other  errors  are  assigned,  but  the  court  declines 
expressing  an  opinion  upon  them,  as  its  decision  upon  this  one 
will  dispose  of  the  case. 

There  was  no  objection  made  to  the  deed  except  the  want  of 
authority  in  the  auditor  to  make  it.  The  deed  is  in  all  respects 
like  the  one  given  in  evidence  in  the  case  of  Bruce  v.  Schuyler 
(^ante  221),  decided  at  this  term,  which  was  a  deed  made  by  the 
auditor  for  land  sold  for  taxes  under  the  act  of  1827,  but  not  ex- 
ecuted until  1845,  after  the  act  of  1833,  which  is  contended  re- 
pealed the  power  conferred  upon  the  auditor  to  make  the  deed, 
went  into  operation. 

The  same  question,  therefore,  arises  in  this  case,  as  to  the 
power  of  the  auditor  to  make  this  deed,  that  was  made  in  the 
case  referred  to,  and  it  was  agreed  by  counsel  that  the  decision 
of  that  case  should  decide  this  also,  and  the  deed  was  held  to  be 
valid,  and  sufficient  to  confer  title  in  that  case.  The  decision  of 
the  court,  in  refusing  to  permit  the  deed  to  be  read  in  evidence 
in  this  case,  must  for  that  reason  be  reversed,  and  the  cause  re- 
manded with  directions  to  the  circuit  court  to  re-hear  the  case  in 
accordance  with  this  opinion. 

Judgment  reversed. 


Herman  Bruen  et  al.  devisees  of  Matthias  Bruen,  deceased  v. 
WiLLARD  Graves,  (a) 

Error  to  Adams.  [*  283] 

Ejectment,  in  the  Adams  circuit  court,  originally  brought  by 
Matthias  Bruen  against  Willard  Graves.  Bruen  having  died  pen- 
dente lite.,  his  devisees,  the  pres'ent  plaintiffs  in  error  were  made 
parties  to  the  suit. 

The  cause  was  heard  before  the  Hon.  Norman  H.  Purple  and 
a  jury,  at  the  April  term,  1846.  The  plaintiff  offered  to  read  in 
evidence  a  deed  executed  to  him  by  the  auditor,  for  the  premises 
in  question,  dated  March  2, 1840,  founded  upon  a  sale  of  the  same 
for  taxes  on  the  10th  day  of  January,  1833.  The  defendant  ob- 
jected to  its  introduction,  contending  that  the  auditor  had  no 
authority  to  execute  deeds  for  lands  sold  for  taxes,  after  the  pass- 

(a)  See  Bruce  v.  Schuyler  and  notes  thereto,  ante  221. 
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age  of  the  revenue  act  of  1833.  The  court  sustained  the  objection, 
when  judgment  was  rendered  in  his  favor. 

Tliis  case  was  argued  in  connection  with  the  two  preceding 
cases. 

O.  H.  Browning  and  N,  Bushnell,  for  the  plaintiffs  in  error. 
A.  Williams,  for  the  defendant  in  error. 

Opinion  of  the  court  by  Wilson,  C.  J.  Upon  the  trial  of  this 
cause,  which  was  an  action  of  ejectment,  brought  by  the  plaintiff 
to  recover  of  the  defendant  a  tract  of  land  described  as  the  north 
east  quarter  of  section  thirteen,  in  township  one  soutli,  in  range 
seven  west  of  the  principal  meridian.  The  plaintiff  offered  in 
evidence  a  deed  of  the  described  land,  executed  to  him  by  the  j 
auditor  of  the  state  of  Illinois.  The  defendant  moved  the  court 
to  exclude  this  deed  from  being  read  in  evidence  to  the- 
[*  284]  jury,  and  the  court  sustained  the  motion,  and  decided  that 
tlie  deed  could  not  be  read  as  evidence  of  plaintiff's  title 
to  the  land  sued  for.  This  decision  of  the  court  the  plaintiff  ex- 
cepted to,  and  now  assigns  it  for  error. 

The  deed  is  regular  upon  its  face,  and  is  properly  authenticated 
but  it  appears  to  have  been  refused  as  evidence  of  the  plaintiff''s 
title  upon  the  ground  that  the  auditor  had  no  authority  to  make 
it.  The  sale  of  the  land  in  controversy  was  made  on  tlie  lOih 
day.  of  January,  1833,  in  pursuance  of  the  acts  of  the  legislature 
of  1827  and  1829.  It  is  not  questioned  that  at  this  time  these 
laws  were  in  force  and  empowered  the  auditor  to  sell  this  and 
other  delinquent  land  for  taxes  due  thereon.  But  the  deed  was 
not  made  until  the  2d  day  of  March,  1840,  and  it  is  contended 
that  before  this  time,  the  act  of  1833  had  taken  from  the  auditor 
the  power  to  make  the  deed  in  question  by  a  repeal  of  that  part 
of  the  act  of  1827  that  conferred  such  power. 

This  question  has  been  settled  by  this  court  at  the  present  term, 
in  the  case  oi  Bruce  v.  Schuyler  (^ante  221),  in  which  it  is  decided 
that  the  authority  of  the  auditor  to  make  deeds  after  the  passage 
of  the  act  of  1833,  of  land  sold  by  him  prior  to  that  time,  under 
the  acts  of  1827  and  1829  is  not  abrogated  by  the  act  of  1833, 
but  still  exists  in  full  force. 

There  is  another  assignment  of  error  in  this  case,  but  as  tlie 
judgment  of  the  circuit  court  must  be  reversed  for  that  already 
noticed,  the  court  is  of  opinion  that  it  is  unnecessary  to  inquire 
into  the  other  one. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings  ageeably  to  the  opin- 
ion of  this  court. 

Judgment  reversed. 
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Nathaniel  Paschall  v.  Eliza  S.  Hailman,    administratrix 
of  William  Aiorrison,  deceased. 

Appeal  from  Randolph.  [*285] 

1.  Administration — rule  of  descent.  The  distribution  of  the  estate  of  a  testator 
or  intestate  is  to  be  controlled  by  the  law  which  was  in  force  at  the  time  of  the  death 
of  the  testator  or  intestate. 

3.  Same — distribution.  In  the  distribution  of  the  assets  of  deceased  persons,  judg- 
ment creditors  and  simple  contract  creditors  are  placed  upon  an  equal  footing,     (a) 

This  was  the  case  of  an  appeal  from  an  order  of  the  probate 
justice  of  Randolph  county,  allowing  the  administrator  a  prefer- 
ence claimed  by  him  over  the  creditors  of  the  estate.  It  was 
taken  by  agreement  from  the  probate  to  the  circuit  court  of  Ran- 
dolph county,  where,  at  the  November  term  1847,  a  judgment, 
'pro  forma.,  was  made  affirming  that  of  the  former  court,  from 
which,  by  further  agreement,  the  case  was  brought  by  appeal 
into  this  court. 

The  facts  of  this  case  appear  in  the  opinion   of  the  court. 

J.  Semple,  for  the  appellant,  made  the  following  points  :  1. 
The  appellant  contends  that  the  whole  of  the  assets  in  the  hands 
of  the  administrator  should  be  paid  pro  rata  to  all  the  creditors 
of  Edgar,  who  had  tiled  their  claims  and  had  them  allowed  within 
two  years  from  the  date  of  administration  in  the  court  of  pro- 
bate, and  that  the  administrator  could  not  retain  his  debt,  or 
have  any  preference. 

The  statute  of  wills  (section  105),  provides  that  "  when  any 
real  estate  shall  at  any  time  be  ordered  to  be  sold,  the  moneys 
arising  from  such  sales  shall  be  received  by  the  executor  or  ad- 
ministrator applying  for  such  order,  and  shall  be  considered  as 
assets  in  his  or  her  hands  for  the  payment  of  debts,  and  shall  be 
applied  in  the  same  manner  as  assets  arising  from  the  sale  of 
personal  property." 

The  same  statute  (section  110)  provides  that  "all  demands 
against  the  estate  of  any  testator  or  intestate,  shall  be  divided 
into  classes  in  manner  following,  to  wit :  1st.  All  funeral  and 
other  expenses  attending  the  last  sickness,  shall  compose 
the  first  class ;  2d.  All  expenses  of  proving  the  will  [*  286] 
and  taking  out  letters  testamentary,  or   of  administration 

Cases  Citing  Text.  death    are  on    same  footing    and   are  to 

(a)     Judgment     against    intestate    not  be  paid  in  due  course  of  administration, 

lien  at    date  of   his  death,  can    only  be  e.  g.    judgment  of  justice  of  peace,    tran- 

revived  against    his    administrator  lo  be  script  of    which  was  not    filed  in  circuit 

paid  in    due    course    of     administration.  court  during  inte-tate's  lifetime.     Cling- 

Turneyz/. Gates,  12  111.  141.     2VII  claims  man  v.   Hopkie,  ?8  III..  152,-  155. 
against  intestate  not  liens  at  date  of  his 
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and  settlement  of  the  estate,  and  the  physicians's  bill  in  the  last 
illness  of  the  deceased,  shall  compose  the  second  class ;  3d. 
Where  any  executor,  administrator,  or  guardian  has  received 
money  as  such,  his  executor  or  administrator  shall  pay  out  of  his 
estate  the  amount  thus  received  and  not  accounted  for,  which 
shall  compose  the  third  class  ;  4th.  All  other  debts  and  de- 
mands of  whatsoever  kind,  without  regard  to  quality  or  dignity, 
which  shall  be  exhibited  within  two  years  from  the  granting  of 
letters  as  aforesaid,  shall  compose  the  fourth  and  last  class.  And 
all  demands  not  exhibited  within  two  years  as  aforesaid,  shall  be 
forever  barred,  unless  such  creditor  shall  find  other  estate  of  the 
deceased  not  inventoried  or  accounted  for  by  the  executor  or  ad- 
ministrator, in  which  case  his  claim  shall  be  paid  pro  rata  out  of 
such  subsequently  discovered  estate." 

The  same  statute  (section  114)  provides  that  ''  all  claims  and 
demands  against  estates,  when  allowed  by  the  court  of  probate, 
as  aforesaid,  shall  be  classed,  and  paid  by  the  executor  or  ad- 
ministrator, in  the  manner  provided  in  this  act.  commencing  with 
the  first  class ;  and  when  the  estate  is  insufficient  to  pay  the 
whole  of  the  demands,  such  demands  in  any  one  class,  shall  be 
paid  pro  rata^  whether  the  same  shall  be  due  by  judgment,  writ- 
ing obligatory,  or  otherwise,  except  in  such  cases  as  shall  be 
herein  excepted. 

The  same  statute  (section  115)  provides  that  "when  any  ex- 
ecutor or  administrator  shall  have  any  demand  against  his  testa- 
tor or  intestate  estate,  he  shall  be  required  to  file  his  demand 
with  the  court  of  probate,  as  other  persons,  and  the  court  shall 
appoint  some  discreet  person  to  appear  and  manage  the  defence 
for  the  estate." 

Section  119  makes  further  provision  for  a  pro  rata  division  of 
assets  among  creditors  at  each  and  every  settlement.  Nothing 
can  be  clearer  than  these  statutory  provisions  and  directions,  that 
all  debts,  including  judgments  by  name,  shall  be  paid  out  of  the 
assets  of  an  insolvent  estate  pro  rata  in  each  of  the  classes  shown. 
Unless,  then,  it  can  be  shown  that  Morrison's  judgments 
[*287]  had  some  lien  or  right  to  preference  in  payment,  established 
by  law,  making  them  an  exception  to  these  general  pro- 
visions, then  this  statute  settles  this  question  beyond  all  doubt. 

II.  The  appellant  contends  that  Morrison  never  had  any  lien 
whatever  on  the  personal  estate  of  Edgar,  or  on  the  assets  in  the 
hands  of  his  administrator,  nor  could  he  retain  as  administrator, 
that  right  being  taken  away  by  the  statute  (Sec.  115),  which  re- 
quires him  to  "  file  his  demand  as  other  persons."  The  same 
principle  of  an  executor  proving  his  debt  as  other  persons,  is  de- 
cided by  the  supreme  court  of  the  United  States  in  Nichols  v. 
Hodges,  1  Peters,  565,  and  Paige  v.  Patton,  5  do.  311.  In  this 
last  case  the  court,  after  deciding  that  the  executor  may  retain 
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his  own  debt  of  equal  dignity  but  not  inferior  dignit3%  under  the 
Uiws  of  Virginia,  say,  that  "  in  some  of  the  states  this  rule  would 
nox  apply,  as  there  is  no  difference  made  in  the  payment  of  debts 
between  a  bond  and  simple  contract." 

This  is  one  of  the  states  in  which  all  debts  being  placed  on 
the  same  footing  by  statute,  the  decision  above  applies,  and  thus 
excludes  the  idea  of  an  executor  retaining  his  own  debt  even  of 
the  same  dignity. 

III.  The  appellant  contends  that  Morrison  had  no  lien  on  the 
real  estate  of  Edgar,  because  his  judgment  being  obtained  in 
1826  came  under  the  provisions  of  the  act  of  ITtli  January,  1825, 
whicli  limited  judgment  liens  to  seven  j^ears,  which  lien  ceased  at 
the  death  of  Edgar,  or  if  it  extended  beyond  his  death,  it  had 
expired  before  the  sale  of  the  lands  aforesaid  in  1834  and  1836. 
During  all  the  time  of  the  existence  of  the  lien,  he  had  the  right, 
undisturbed  by  injunctions  or  otherwise,  to  proceed  with  his  lien 
against  the  lands  of  Edgar;  but  he  failed  to  do  this,  stood  by  and 
saw  the  lands  sold,  or  rather  sold  them  himself  as  administrator, 
and  turned  into  personal  assets  without  even  attempting  to  assert 
his  lien,  and  now,  more  than  twenty-one  years  after  his  judgment 
was  obtained,  claims  his  lien  on  the  assets  in  the  hands  of  the 
administrator. 

In  the   case  of  Bustard  v.  Morrison,  administrator  of 
Edgar,  1  Scam.  235,  this  court  say :     "  If  by  the  lapse  of  [*288] 
time,  and  their  (the  plaintiffs')  own  laches  they  have  lost 
their  lien,  a  court  of  chancery  can  not  aid  them,  by  extending  the 
lien  beyond  the  period  limited  hy  law." 

In  Indiana,  the  courts  have  gone  much  further  than  ours  in 
cutting  off  these  judgment  liens  when  an  estate  is  insolvent,  and 
subjecting  the  whole  to  the  more  equitable  rule  of  a  j>r(?  rata 
division. 

In  Berry  v.  Marshall,  1  Blackf.  340,  a  judgment  obtained  in  the 
lifetime  of  deceased,  and  a  pending  lien  on  his  land  at  the  time 
of  his  death,  was  held  to  be  divested  by  a  statute  passed  subse- 
quent to  the  judgment,  but  before  the  death  of  deceased,  and  the 
court  ordered  the  insolvent  estate  to  be  divided  joro  rata  according 
to  the  last  mentioned  statute.  This  decision  was  made  under  the 
act  of  1821.  The  act  of  1828  changed  this  rule  and  preserved 
the  lien  on  an  insolvent  debtor's  estate  obtained  in  the  lifetime  of 
the  deceased. 

But  even  under  the  statute  thus  preserving  the  lien,  it  was 
held  in  JoyCe  v.  Hufford,  7  Blackf.  382,  that  a  judgment  against 
the  heirs  must  give  way  to  an  equal  distribution  among  the 
creditors. 

In  these  cases,  the  act  of  1828  preserving  the  lien  was  passed 
after  the  act  of  1821  requiring  a  pro  rata  division.  In  our  state, 
the  act  of  1829  requiring  an  equal  distribution  was  passed  after 
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the  act  of  1825  giving  the  lien,  and  repeals  all  acts  coming  within 
its  purview  or  conflicting  with  its  provisions.  It  is  thei-efore  re- 
spectfully suggested  that  the  case  of  Reynolds  v.  Henderson,  2 
Gilm.  110,  is  not  good  law. 

The  case  of  Menard  v.  Marks,  1  Scam.  25,  rests  on  different 
grounds.  The  distinction  seems  to  be,  that  a  mortgage  is  a  con- 
tract between  the  parties,  which  the  law  can  not  divest,  but  a  judg- 
ment lien,  being  given  by  statute,  creates  no  vested  right  which 
may  not  be  taken  away  by  the  same  power  in  a  subsequent  stat- 
ute. See  Bank  of  Hamilton  v.  Dudley,  2  Peters,  522,  where  this 
point  is  decided. 

Here  we  might  rest  the  case  either  on  the  ground  that 
[*289]  the  lien  was  lost  at  Edgar's  death,  or  that  if  it  con- 
tinued after  his  death,  it  expired  by  the  parties'  own 
laches  before  the  sale  of  the  lands;  nor  could  it  by  any  known 
rule  of  law  be  followed  to  the  jjroceeds  of  the  sales  of  the  lands 
when  reduced,  under  the  statute,  to  assets  in  the  hands  of  the 
administrator. 

IV.  But  to  take  this  in  every  possible  or  supposable  contin- 
gency, even  should  the  lien  be  construed  to  extend  beyond  the 
seven  years,  the  appellant  contends,  that  by  filing  his  judgments 
in  the  court  of  probate  to  come  in  for  a  ^.^ro  rata  distribution  of 
the  assets,  Morrison  waived  any  lien  he  might  have  had. 

V.  The  appellant  further  contends,  that  in  this  case  the  judg- 
ment, in  any  event,  would  only  be  a  lien  on  Edgar's  lands  in  the 
county  of  Randolph,  and  could  not  extend  to  the  lands  situated 
in  other  counties.  See  case  of  Bustard  v.  Morrison,  administra- 
tor of  Edgar,  1  Scam.  235. 

There  might  have  been  some  reason  on  the  part  of  Morrison 
for  filing  his  claim  to  come  in  j)'>'o  rata^  for  at  the  time  of  these 
sales,  the  lands  in  the  counties  of  Madison  and  St.  Clair  were  con- 
sidered the  most  valuable  and  the  most  saleable.  Morrison  might 
have  supposed  that  he  would  get  more  out  of  his^ro  rata  on  the 
whole  of  Edgar's  lands  in  the  state,  than  he  could  have  obtairjed 
by  enforcing  his  lien  on  the  lands  in  the  county  of  Randolph. 
Though  it  does  not  appear  on  the  record,  and  it  may  be  improper 
to  allude  to  it,  yet,  in  point  of  fact,  the  lands  in  other  counties 
brought  a  great  deal  more  than  the  lands  in  Randolph.  The 
record,  however,  shows  that  there  were  judgments  against  Edgar 
prior  to  Morrison's,  which  would  have  taken  a  considerable  part 
of  the  lands  on  which  Morrison's  judgment  was  a  lien. 

VI.  If  any  lien  existed,  the  only  remedy  of  the  party  was  to 
pursue  his  lien  by  a  proceeding  in  rem  against  the  lands  subject 
to  the  lien,  and  he  can  in  no  state  of  case  pursue  it  as  against 
assets.  If  the  lien  existed  in  1834  and  1836,  the  lands  Avere  sold 
of  course  subject  to  the  lien.  See  Bustard  v.  Morrison,  adminis- 
trator  of  Edgar,    1    Scam.    235.        Morrison    may    yet   pursue 
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his  lien,  if  he  has  one,  by  selling  the  lands  subject  to  it.  [*  290] 
Tl]e  judgments  being  a  matter  of  record,  the  purchasers 
bought  the  lands  with  knowledge  of  the  lien,  and  made  their 
calculations  accordingly  in  bidding  for  the  land.  The  adminis- 
trator may  sell  lands  subject  to  a  mortgage,  and  the  purchaser 
buys  it  subject  to  the  incumbrance ;  the  proceeds  would  be  assets 
to  pa}^  other  debts  than  the  mortgage  debt. 

R.  S.  Blackwell,  also  for  the  appellant.  1.  Morrison's  judg- 
ment is  no  lien  upon  the  real  estate  of  which  Edgar  died  seized  : 
Because  the  lien  expired  by  limitation  of  law  in  May,  1833. 
Laws  of  1825,  151  §  1  :  Roe  v.  Swart,  5  Cowen  294;  Little  v. 
Harvey,  9  Wend.  157;  Tufts  v.  Tufts,  18  do.  621.  If,  therefore, 
the  lien  has  expired  by  lapse  of  time,  Morrison's  administratrix 
has  no  right  to  retain  assets  suiBcient  to  satisfy  that  judgment, 
in  exclusion  of  other  debts.  Steel  v.  Rorke,  1  Bos.  &  PuL  307, 
310;  Hickey  v.  Hayter,  6  T.  R.  384.  Even  a  court  of  chancery 
will  not  aid  him.     Bustard  v.  Morrison,  1  Scam.  235. 

2.  Admitting,  however,  that  Morrison's  judgment  is  a  lien, 
his  administratrix  must  proceed  to  enforce  it,  by  a  proceeding 
against  the  land.  1  The  lien  having  once  attached,  can  not  be 
defeated  by  any  species  of  alienation  whatsoever.  Morris  v.  Mo- 
watt,  2  Paige  590;  Rankin  v.  Scott,  12  Wheat.  177;  S.  C.  6 
Peters'  Cond.  R.  605.  2.  Nor  is  it  affected  by  the  death  of  Ed- 
gar. Menard  v.  Marks,  1  Scam.  25  ;  Reynolds  v.  Henderson,  3 
Gilm.  110  ;  Laws  of  1829,  85  §  2.  Upon  his  death,  the  lands 
descended  to  his  heirs  subject  to  all  the  liens,  charges  and  in- 
cumbrances, which  existed  against  those  lands  at  the  time  of  his 
decease.  Wilkinson  v.  Leland,  2  Peters'  657 ;  Drink  water  v. 
Drinkwater,  4  Mass.  358-9.  3.  The  administrator's  sale  passed 
no  greater  rights  than  the  heirs  had  in  the  lands  at  the  time  of 
the  sale.  4.  The  administratrix  had  no  right  to  the  proceeds  of 
the  sale  of  the  real  estate.  Paysinger  v.  Shampard,  1  Bailey  237, 
cited  in  2  U.  S.  Dig.  316,  Note  23 :  Conrad  v.  Atlantic  Ins.  Co.  1 
Peters  442-4. 

3.  The  doctrine  of  retainers  does  not  exist  nnder  our 

laws,  as  unqualifiedly  as  it  was  recognized  by  the  com-  [*  291] 
mon  law:  1.  The  reason  of  the  rule  has  ceased.  3  Bl. 
Com.  18-19  ;  Laws  of  1829,  230,  §  115.  2.  Personal  assets  only 
can  be  retained  by  the  administratrix.  The  proceeds  of  land  are 
equitable  assets,  which  must  be  distributed  pro  rota  among  the 
creditors,  without  regard  to  the  dignity  of  the  debts.  Rogers  v. 
Rogers,  3  Wend.  516. 

4.  Again,  Morrison's  lien  did  not  extend  to  lands  situate  be- 
yond the  limits  of  Randolph  county.  Therefore,  as  the  sale  of  all 
the  lands  of  Edgar  created  a  confusion  of  assets,  Morrison's  ad- 
ministratrix had  no  right  to  retain  a  sum  sufficient  to  satisfy  the 
judgment  of  her  intestate.     Bustard  v.  Morrison,  1  Scam.  235. 
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5.  Nor  did  Morrison's  judgment  create  any  lien  upon  the  per- 
sonal estate  of  Edgar,  or  give  him  any  right  to  retain  the  personal 
assets  in  exclusion  of  other  creditors.  Laws  of  1825,  152,  §  6. 
Blount  V.  Traylor,  4  Ala.  667. 

6.  By  filing  a  transcript  of  those  judgments  in  the  probate 
court  of  Randolph  county,  Morrison  waived  the  specific  lien  he 
had  acquired  u|)on  the  lands  of  Edgar,  and  elected  to  take  a  pro 
rata   distribution  out  of  the  general  assets. 

From  this  view  of  the  subject,  the  conclusion  follows,  that  the 
judgments  of  Morrison  have  no  preference  over  other  creditors  in 
the  distril)ution  of  the  assets  of  Edgar's  estate,  and  that  if  his  ad- 
ministratrix has  any  right  to  retain,  under  our  laws,  she  can  only 
retain  a  pro  rata  part. 

D.  J.  Baker,  for  the  appellee,  made  the  following  points  :  1. 
The  common  law  gives  to  a  creditor  by  judgment  a  priority  of 
payment  over  simple  contract  of  specialty  creditors,  in  respect  to 
the  personal  assets  of  a  deceased  debtor.  See  Toller's  Law  of 
Ex'rs.  258,  et  seq.  This  right  is  distinct  from  the  judgment  cred- 
itor's right  of  lien,  which  is  created,  and  its  character  and  extent 
determined  by  statute.  See  section  2  of  act  relative  to  judg- 
ments and  executions,  approved  January  17th,  1824.  See  also 
act  of  1825.  By  the  act  of  1823,  the  proceeds  of  the  sales  of  real 
estate,  when  all  the  land  of  the  deceased  debtor  were 
[*  292]  sold,  were  made  equitable  assets.  See  laws  of  1823,  169. 
By  the  acts  of  1825  and  1829  they  are  legal  assets,  or 
rather  are  made  assets  generally,  and  to  be  applied  in  payment 
of  creditors,  as  are  the  proceeds  of  the  personalty. 

2.  The  act  to  amend  the  act  regulating  administrations,  and 
the  descent  of  estates,  and  for  other  purposes,  approved  February 
12th  1823,  does  not  profess  to  take  away  this  right  of  priority  in 
payment  from  the  judgment  creditor.  The  legislature  is  not 
competent  to  take  it  away  from  a  creditor,  who  had  obtained  his 
judgment  before  the  passage  of  the  act ;  but  judgments  are  not 
embraced  by  the  terms  of  the  act.  The  words  are :  "  Not  giving 
any  preference  to  any  debts  on  account  of  the  instrument  of  writ- 
ing on  which  the  same  may  be  founded.  "  The  rights  of  the 
judgment  creditors,  Morrison  &  Tiffin,  liaving  obtained  their 
judgments  while  this  act  was  in  force,  are  to  be  determined  by  it. 
In  the  case  of  Betts  &  Smith,  administrators  of  Jones  v.  Bond, 
this  court  decided,  that  this  act  does  not  apply  to  the  estates  of 
those  who  died  before  its  passage.  Bre.  223.  In  the  case  of 
Woodworth  v.  Greenup  &  Conway,  administrators  of  Payne,  this 
court  held  that  judgments  were  not  embraced  by  that  act,  and 
were  entitled  to  priority  in  payment  over  simple  contracts  or 
specialty  debts,  when  the  estate  of  the  deceased  was  insolvent, 
and  notwithstanding  the  provisions  of  the  act  of  February  12th, 
1823.     Moreover,  the  last  section  of  the  act  concerning  wills  and 
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testaments,  etc.,  passed  in  1820,  contains  an  express  saving  of 
the  rigiits  acquired  under  former  laws.  It  is  said  by  tlie  counsel 
on  the  other  side,  that  the  right  of  priority  in  pa3'ment,  is  incon- 
sequence of  the  lien  of  the  judgment  created  l)y  the  law.  This 
can  not  be  so,  for  debts  by  specialty  at  the  common  law  had  pri- 
ority over  debts  by  simple  contract  ;  and  debts  due  by  specialty, 
or  instruments  under  seal,  were  never  a  lien  on  property.  The 
lien,  too,  of  a  judgment,  is  on  the  lands  of  the  debtor,  and  the 
})riority  of  payment  relates  only  to  the  personalty.  Most  of  the 
authorities  referred  to  by  the  counsel  for  the  appellant,  it  is  sub- 
mitted, have,  at  most,  only  areraote  application  to  this  case.  In 
Wood  worth  v.  Greenup  &  Ctmwa}'  (administratoi's,  etc.), 
this  court  affirm  the  right  of  judgement  creditor  to  a  [*'  293] 
priority  in  payment  out  of  the  personaltj^,  and  decide  it 
to  be  a  vested  right.  If  so,  it  is  not  tak6n  away,  nor  could  it  be, 
by  the  act  of  1829,  concerning  wills,  etc.  The  last  section  of 
that  act  is  ample  to  secure  all  rights  vested  under  former  laws. 
The  right  of  Wni.  Morrison,  as  the  administrator  of  John  Edgar 
deceased,  to  retain  in  this  case,  is  incidental  to,  and  grows  out  of 
his  right  of  priority  of  payment. 

T.  Ford,  for  the  plaintiff  in  error,  in  conclusion.  The  court  is 
likely,  in  this  case,  to  be  misled  by  mixing  up  together  the  doc- 
trine of  judgment  liens  upon  land,  a  creditors  right  in  priority  of 
payment,  and  the  common  right  of  an  administrator  to  retain  for 
a  debt  due  to  himself.  These  matters  must  be  considered  sepa- 
rately, or  otherwise  the  law  will  be  confounded. 

I.  Can  an  administrator  who  is  also  a  judgment  creditor,  after  a 
sale  of  lands  to  pay  debts,  follow  the  land  into  the  money  and  as- 
sert his  lien  on  the  money  ?  The  administi'ator  filed  his  judg- 
ment in  the  probate  couit,  procured  it  to  be  allowed,  and  it  being 
thus  made  to  appear  that  the  personal  estate  was  insufficient,  ob- 
tained from  the  ciicuit  court  an  order  to  sell  land.  By  so  do- 
ing he  abandoned  his  lien  on  the  land.  If  he  sold  the  whole 
interest  in  the  land,  his  lien  is  gone.  If  he  sold  only  the  intei-est 
of  the  heir,  then  he  has  no  claim  to  the  money,  because  in  that 
case  the  land  was  sold  only  for  the  value  of  the  land  over  and 
al)Ove  the  amount  of  the  judgment.  Mon-ison's  lien  would  still 
be  in  full  force,  and  might  l)e asserted  by  execution,  notwithstand- 
ing the  sale.  Is,  then,  the  judgment  creditor  not  only  to  have  a 
lien  on  the  land  to  be  prosecuted  by  execution,  and  also  the 
money  for  which  the  land  sold  over  and  above  the  amount  of  the 
judgment. 

The  proper  remedy  for  a  judgment  creditor  to  enforce  his  lien 
is  by  execution.     2  Gilm.  110.     In  this  case,  it  is  decided  that  the 
judgment  holds  against  the  administrator.     It  has  been  held,  that 
if  a  grandfather  devise  land  to  his  son,  and  the  son  dies, 
and  the  land  is  sold  by  the  order  of  court,  the  money  does  [*  294] 
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not  ^^o  to  the  grandchildren,  but  is  assets.  The  thing 
devised,  by  a  sale,  is  divested  of  its  character  of  land,  and  will  be 
disposed  of  as  money.  14  Pick,  345.  This  case  shows  that  the 
incidents  which  belong  to  land  do  not  follow  the  land  into  the 
money  for  which  it  has  been  sold.  It  has  been  held,  also,  that  if 
a  jadgment  creditor  loses  his  lien  at  law,  a  court  of  equity  can 
not  assist  hira.  2  Gilm.  110;  1  Scam.  235.  Also  that  an  admin- 
istrator can  not  be  specially  ordered  to  pay  off  a  judgment  lieu. 
Such  an  order  would  require  him  to  act  in  the  character  of  a  com- 
missioner, and  not  in  that  of  an  administrator.  3  Scam.  207.  If 
a  debtor  himself  should  sell  his  own  land,  the  judgment  creditor 
has  no  right  to  the  purchase  money ;  his  lien  is  on  the  land  itself, 
which  is  to  be  enforced  in  the  manner  given  by  law  and  not  other- 
wise ;  he  has  only  a  power  over  the  land,  and  no  right  in  the  land, 
and  thei'efore  has  no  right  to  resort  to  a  fund  raised  by  a  sale  of 
the  land.  1  Peters  442-4.  A  judgment  lien  binds  the  property 
in  whosoever  hands  it  may  be  found  (2  Paige  590),  and  is  contin- 
ued as  long  as  the  law  which  governs  it  is  in  force.  6  Peters' 
Cond.  R.  501.  The  heir  takes  land  subject  to  incumbrances,  and 
liis  interest  may  be  made  assets  in  the  hands  of  the  administrator. 
2  Peters,  G57  ;  4  Mass.  358.  The  statute  in  force  at  the  time  the 
lands  were  ordered  to  be  sold  and  when  they  were  sold,  expressly 
declares  that  the  proceeds  of  the  sale  shall  be  assets  in  the  hands 
of  the  administrator,  and  be  applied  as  personal  estate.  Acts  of 
1829,  Wills  and  Testaments,  §  105. 

II.  Nor  has  the  administrator  a  right  to  retain.  The  right  to 
retain  was  given  by  the  common  law,  because  an  administrator 
can  not  sue,  himself.  5  Peters  304-311.  The  same  case  estab- 
lishes the  doctrine,  that  there  is  no  right  of  retainer  in  those  states 
where  the  law  does  not  give  a  priority.  The  act  of  1829  takes 
away  the  priority  of  a  judgment.  Wills  and  Testaments  §§  110, 
114.  The  same  law  allows  an  administrator  to  sue  for  a  debt 
due  himself.  §  115.  ,  By  this  section,  the  administrator  is  corn- 
compelled  to  file  his  claim,  whatever  it  may  be,  with  the  judge 
of    probate,  and   get    it    allowed    as    other   claims ;     the  judge 

of  probate  is  to  appoint  some  person  to  defend  the  estate. 
[*  295]  The  administrator  may  appeal,  and  the  judge  of  probate 

is  to  appoint  some  person  to  defend  in  the  circuit  court. 
In  the  very  next  section  following  (§  116),  it  is  enacted  that  all 
claims  thus  allowed  shall  be  classed,  entered  of  record,  and  paid 
pro  rata.  In  none  of  the  provisions  of  the  act,  is  the  debt  due 
to  an  administrator  treated  of,  or  placed  on  a  different  footing 
from  debts  due  other  persons.  At  all  events,  the  doctrine  of  re- 
tainer does  not  apply  to  money  arising  from  a  sale  of  land  by  an 
administrator.     3  Wend.  516. 

III.  But  it  is  said  that  although  the  administrator  has  no  lien, 
nor  a  rigjit  to  retain,  yet  is  he  entitled  to  a  priority  of  payment. 
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This  cluim  is  made  out  as  follows  :  The  common  law  allowed  a 
priority  of  payment  in  favor  of  judgments.  This  common  law- 
right  was  in  force  when  the  judgment  was  recovered  in  1826, 
and  attached  itself  to  the  judgment.  It  became  a  vested  right, 
and  was  not  affected  by  the  act  of  1829,  taking  away  the  priority 
of  judgments.  To  support  this  view,  the  defendant  relies  on  the 
authority  of  Betts  y.  Bond,  Bre.  223;  and  Woodworth  v.  Payne's 
administrators,  Ibid.  294.  In  the  first  case  it  is  decided,  that  the 
law  in  force  when  Payne  died  is  to  govern  in  the  settlement  of 
his  estate.  This  is  an  authority  for  the  plaintiff,  because  Edgar 
lived  until  1830,  long  after  the  act  of  1829  had  taken  away  the 
priority  of  judgments,  and  in  effect  decided  that  the  law  of  1829 
is  to  govern  in  the  settlement  of  of  his  estate.  The  other  case 
decides  nothing  that  I  can  see.  The  court  there  so  mix  up  the 
law  about  judgment  liens,  and  liens  obtained  by  the  levy  of  an 
execution  on  personal  estate,  though  not  in  question  in  the  case, 
with  the  right  of  priority,  that  it  is  impossible  to  find  out  what 
is  decided.  The  court,  however,  holds  even  in  this  case,  that 
the  law  in  force  at  the  time  of  decedent's  death  is  to  govern  in 
selling  his  estate,  and  they  hold  the  plea  to  be  bad  because  it  did 
not  show  whether  he  died  before  or  after  the  act  of  1823.  The 
position  that  the  right  of  priority  attached  itself  to  the  judg- 
ment as  soon  as  rendered,  and  in  the  life  time  of  Edgar,  and  be- 
came a  vested  right,  is  untenable.  Even  a  judgment  lien 
is  not  a  vested  right.  It  is  a  mere  power  over  the  land,  [*  296] 
and  not  a  right  in  it.  1  Peters,  442-4.  It  continues  no 
longer  than  the  law  is  in  force  which  go"verns  it  (6  Peters'  Cond. 
R.  505),  and  may  be  destroved  altogether  by  a  repeal  of  the  law. 
1  Blackf.  340;  7  do.  382  ;  1  Ohio  Condi  R.  258-9.  The  right 
of  priority  can  be  no  more  sacred  than  a  judgment  lien.  The 
act  of  1829  professed  to  be,  and  is  a  revision  and  full  system 
of  law  for  administratois  and  executors.  As  such,  it  must  ne- 
cessarily repeal  the  common  law  in  all  cases  where  the  two  con- 
flict. But  it  is  said  that  tlie  repealing  clause  reserves  all  rights 
acquired  under  former  laws.  In  this  case,  I  insist  that  Morrison 
could  not  have  a  right  of  priority  of  payment  out  of  Edgar's 
estate  until  Edgar  died.  Tlie  right,  if  any  there  was,  according  to 
Breese,  223,  294,  attached  to  the  administration  and  not  to  the 
judgment.  The  judgment  is  in  force  truly,  but  during  the 
debtor's  life  there  can  be  no  priority.  A  lien  attaclies  to  the 
judgment  immediately,  and  may  be  enforced  in  the  lifetime  of  the 
debtor ;  but  a  right  to  be  paid  first  out  of  the  estate  of  a  de- 
ceased person,  from  the  very  nature  of  the  thing,  can  have  no 
existence  in  the  lifetime  of  the  debtor.  If  it  does  so  exist  there 
is  no  mode  of  enforcing  it.  It  is,  therefore,  not  a  right  at  all, 
and  can  not  be  reserved  by  the  repealing  clause  of  the  act  of  1829. 
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Opinion  of  the  court  by  Purple,  J.  At  tlie  May  term,  1826, 
of  the  Randolph  circuit  court,  William  Morrison  obtained  a 
judgment  against  John  Edgar,  for  $791.05^,  upon  which  exe- 
cution was  issued  within  one  year  thereafter.  Edgar  died 
on  the  1st  of  December,  1830,  and  Morrison  was  appointed 
his  administrator.  During  the  interval  between  the  years  1831 
and.  1835,  both  inclusive,  claims  to  a  large  amount  were  filed  and 
allowed  against  Edgar's  estate  ;  among  which  was  one  in  favor 
of  Martha  Eliza  Edgar,  now  intermarried  with  appellant,  for 
$10,500.00  on  a  bond  filed  and  allowed  the  25th  April,  1832 ; 
and  also  the  judgment  in  favor  of  Morrison,  also  filed  and  allowed 
December  8th,  1833  ;  which,  at  the  time,  amounted  to 
[*  297]  $1053.56^.  The  personal  assets  of  the  estate  of  Edgar 
amounted  to  $764.25.  Of  this  sum,  $308.36  was  applied 
by  Morrison  in  payment  of  debts,  which  by  law  were  entitled  to 
priority;  and  the  residue,  $467.89,  in  payment  of  his  judgment 
against  Edgar.  Edgar,  at  the  time  of  his  death,  owned  several 
tracts  of  land,  situated  partly  in  Randolph,  and  partly  in  other 
counties  of  the  state.  The  personal  estate  being  insufficient  to 
pay  the  debts  of  the  intestate,  Morrison  applied  to  the.  circuit 
court  for  leave  to  sell  the  real  estate  before  mentioned.  An  or- 
der was  made  for  the  sale,  which  took  place  on  the  22d  August, 
1834,  and  February  2d,  1836,  Morrison  died,  and  Eliza  S.  Hail- 
man,  appellee,  was  appointed  his  administratrix  cum  testamento 
ajinexo. 

Paschall  applied  to  the  probate  justice  of  Randolph  county  for 
an  order,  that  the  money  arising  from  the  personal  assets  of  the 
estate  of  Edgar,  and  also  the  proceeds  of  the  sales  of  the  real 
estate,  deducting  the  said  $306.36,  paid  upon  claims  which  had 
priority  in  law,  should  be  distributed  joro  rata  among  the  creditors 
of  Edgar,  including  the  judgment  in  favor  of  Morrison  before 
referred  to.  The  court  decided  that  Morrison,  in  his  lifetime, 
and  his  administratrix  since  his  death  had  a  right,  as  against  the 
appellant  and  other  creditors  by  simple  contract,  to  retain  the 
whole  amount  due  upon  said  Morrison's  judgment  out  of  the  said 
personal  assets  and  the  proceeds  of  said  sales. 

From  this  decision,  Paschall  appealed  to  the  circuit  court  of 
Randolph  county,  where,  by  consent  of  parties  at  the  November 
term  of  1847,  a  judgment  pro  forma  was  rendered,  affirming  the 
judgment  of  the  probate  justice,  and  the  appellant  prosecuted  an 
appeal  to  this  court.  Whether  the  judgment  of  the  circuit  court 
affirming  the  decision  of  the  probate  justice  was  erroneous,  is  the 
question  to  be  determined  here. 

It  is  insisted  by  the  counsel  for  the  appellee  :  1st.  That  Mor- 
rison and  his  administratrix,  by  virtue  of  their  appointments  as 
administrator  and  administratrix,  had  a  common  law  right  to  retain 
so  much  out  of  assets  of  the  estate  of  Edgar,  as  would  be  suffi- 
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cient  to  pay  Morrison's  judgment  against  him,  as  against 

other  creditors  whose  claims  were  of  equal  degree,  and  [*298] 

that  this  provision  of  the  common  law  was  in  force  at  the 

time   Morrison   recovered   his  judgment ;    and    that  he    thereby 

acquired  a  vested  right  to  have  the  judgment  enforced  according 

to  the  common  law  rule  against  the  estate  of  Edgar,  who  died  on 

the  1st  December,  ISoO. 

It  can  not  be  denied  that  the  common  law  rule  in  relation  to 
the  right  of  an  administrator  to  letain  is  as  the  counsel  contend. 
Toller  on  Ex'rs,  295;  3  Burrow,  1380,  cites  Cro.  Eliz.  232.  But 
whether  the  appellee  is  in  a  condition  to  avail  herself  of  its 
benefits,  is  a  question  which  must  be  settled  by  reference  to  the 
statutes  of  this  state. 

On  the  12th  February,  1823,  the  legislature  of  tlie  state  passed 
a  law  providing  for  the  distribution  of  estates  of  deceased  persons, 
dying  insolvent,  by  paying  :  1st.  Funeral  expenses,  probate  tees, 
or  fees  incurred  on  administration;  2d.  All  other  demands  in 
equal  proportions,  without  regard  to  their  nature,  giving  no 
preference  to  any  debts,  on  account  of  the  instrument  of  wiiting 
on  which  they  might  be  founded.  Laws  1823,  p.  127.  Under 
this  statute  it  has  been  held,  in  the  case  of  Jones'  admmistrators 
V.  Bond,  Bre.  223,  that  the  same  did  not  apply  to  cases  where  the 
intestate  had  died  before  the  passage  of  the  law.  And  also  in 
the  case  of  Woodworth  v.  Paine  8  administrator,  Bre.  294,  that 
on  a  scire  facias  to  revive  a  judgment  rendered  in  1822,  this  law 
did  not  apply  to  judgments  rendered  before  its  passage  ;  but  upon 
the  express  ground  that  judgments  were  not  named  in  the  act, 
and  that  being  of  superior  ditinity  to  other  debts,  were  not  in- 
cluded ;  and  that  they  retained  their  priority  as  at  common  law. 
From  an  examination  of  this  last  case,  it  will  be  seen  that  the 
judgment  creditor  sought  only  to  enforce  his  lien  against  the  land 
of  the  intestate. 

A  short  time  previous  to  tlie  passage  of  the  law  before  referred 
to,  on  the  28th  of  January,  a.  d.  1823,  an  act  was  passed 
authorizing  executors  and  administrators,  in  case  of  deficiency  in 
personal  assets  to  pay  the  debts  of  the  testator  or  intestate,  to 
apply  to  the  circuit  court  and  obtain  an  order  for  the  sale  of  real 
estate  for  the  purposes  aforesaid;  the  4th  section  of  which,  among 
other  things,  provides  that  the  moneys  arising  from  such 
sales,  shall  be  assets  in  the  hands  of  the  executor  or  admin-  [*299] 
istrator,  for  the  payment  of  debts  due  from  such  testator 
or  intestate.  Laws  1823,  p.  90,  93.  The  act  of  the  12th  Febru- 
ary, 1823,  remained  in  force  until  it  was  supplied  and  repealed  by 
the  act  of  July  1st,  1829,  of  "  wills  and  testaments."  Laws  1829, 
p.  190-237. 

This  act  provides  for  the  distribution  of  the  effects  of  deceased 
persons  who  died  insolvent  as  follows.     1st.     By  the  payment  of 
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funeral  and  other  expenses  attending  the  last  sickness  of  the  de- 
ceased ;  2d.  Expenses  of  proving  the  will,  taking  out  letters  of 
administration  and  settlement  of  the  estate,  the  physicians'  bills 
during  the  last  illness ;  3d.  For  the  payment  of  money  received 
by  the  deceased  as  executor,  administrator  or  guardian,  and  not 
accounted  for;  4th.  All  other  debts  and  demands  of  whatsoever 
kind,  without  regard  to  quality  or  dignity,  which  shall  be  exhib- 
ited in  two  years  from  the  granting  of  letters  of  administration. 
See  section  110.  The  114th  section  provides,  that  debts  of  such 
deceased  persons  shall  be  paid  in  the  manner  provided  in  the  act, 
and  when  the  estate  is  insufficient  to  pay  the  demands  of  any  one 
class,  the  same  shall  be  paid  pro  rata,  whether  due  by  judgment, 
writing  obligatory,  or  otherwise,  except  as  in  said  act  excepted. 
Section  115  provides,  that  executors  or  administrators  having  de- 
mands against  the  testator  or  intestate,  shall  file  the  same  with 
the  court  of  probate  as  other  persons,  and  that  the  court  sliall 
appoint  some  person  to  manage  the  defence.  Section  119  pro- 
vides, that  upon  each  settlement,  the  court  of  probate  shall  ascer- 
tain the  amount  of  debts  against  the  estate,  and  of  the  money 
which  has  come  to  the  administrator  belonging  to  the  estate  of  the 
deceased,  and  if  the  same  shall  not  be  sufficient  to  pay  all  the 
debts  due  from  the  estate,  he  shall  make  an  order,  that  the  same 
be  paid  out  pro  rata  among  the  creditors,  according  to  their  seve- 
ral rights  as  established  by  this  act.  Section  140  repeals  former 
laws  upon  the  same  subject,  and  provides,  "  that  no  rights  ac- 
quired under  former  acts  which  are  repealed,  shall  be  invalidated 

or  affected  by  the  provisions  of  this  act. 
[*  300]       It  is  believed  that  the  foregoing  provisions  of  the  laws 

of  this  state,  are  all  that  have  any  peculiar  bearing  upon 
the  present  question.  Since  the  date  of  the  passage  of  the  law, 
they  have,  without  any  material  change,  remained  in  force. 

This  right  of  retainer  is  said  by  Blackstone,  in  his  Commenta- 
ries, Vol.  2,  p.  18-19,  to  be  a  "remedy  by  mere  act  and  operation 
of  law,  and  to  be  grounded  upon  this  reason ;  That  an  executor 
or  administrator  can  not,  without  apparent  absurdity,  commence 
suit  against  himself  as  representative  of  tlie  deceased,  to  recover 
that  which  is  due  to  him  in  his  own  private  capacity  ;  but,  hav- 
ing the  whole  personal  estate  in  his  hands,  so  much  as  is  sufficient 
to  answer  his  whole  demand,  is  by  operation  of  law,  applied  to 
that  particular  purpose,  to  the  exclusion  of  other  creditors  in 
equal  degree,  in  case  of  a  deficiency  of  assets  to  pay  the  whole 
of  that  class  of  claims  against  the  estate  of  the  testator  or  intes- 
tate. 

Without  stopping  to  inquire  into  the  soundness  of  the  reasons 
given,  why  the  claim  of  an  administrator  or  executor,  because  he 
can  not  sue  himself,  should  be  preferred  in  the  whole,  to  the 
debt  of  another  in  equal  degree,  it  is  sufficient  that  we  find  the 
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law  so  written  ;  and  if  the  appellee  here  has  shown  that  she  has 
brought  herself  within  the  provisions  of  the  common  law,  her 
right  is  indisputable. 

This  depends  upon  the  solution  of  one  simple  proposition  : 
Whether  the  distribution  of  the  estate  of  a  testator  or  intestate, 
is  to  be  controlled  by  the  law  which  was  in  force  at  the  time  of 
the  death  of  the  testator  or  intestate  ;  or  that  which  existed  at 
the  time  when  the  debt,  or  right,  accrued  to  the  creditor. 

We  apprehend  that  there  can  be  but  one  rational  conclusion 
formed  upon  this  subject.  When  Edgar  died,  the  act  of  1839  was 
in  force,  and  that  of  1823  repealed,  and  all  the  provisions  of  the 
common  law  of  England,  in  relation  to  the  right  of  an  executor 
or  administrator  to  retain  in  preference  to  other  creditors  in  equal 
degree,  supplied,  by  prescribing  the  manner  in  which  he  may  prove 
his  demand  against  the  estate ;  that  all  moneys  in  his  hands, 
whether  arising  from  personal  property,  or  the  sale  of 
real  estate,  shall  be  assets  in  his  hands  for  the  payment  [*  301] 
of  debts  due  from  the  testator  or  intestate  ;  and  by  declar- 
ing, with  certain  exceptions  before  mentioned,  that  the  assets 
shall  be  distributed,  pro  rata,  among  all  the  creditors  who  shall 
file  and  prove  their  claims  within  the  time  limited  by  law,  with- 
out regard  to  the  quality  or  dignity  of  the  same. 

The  idea,  that  because  Morrison  obtained  a  judgment  against 
Edgar  in  1826,  when,  it  is  said,  that  the  common  law  applicable 
to  the  distribution  of  the  estates  of  deceased  persons  was  in  force 
in  this  state,  he  thereby  acquired  a  vested  right,  that  Edgar's  as- 
sets, whenever  he  might  die,  should  be  applied  in  payment  of  his 
debts,  according  to  the  law  as  it  existed  at  the  time  his  judgment 
was  rendered,  can  not  for  one  moment  be  indulged,  and  the  de- 
cisions of  the  supreme,  court  before  referred  to,  fall  far  short  of 
establishing  any  such  principle.  In  order  to  sustain  such  a  posi- 
tion, it  would  be  necessar}'^  that  Morrison  should  show  tliat  by 
virtue  of  his  judgment,  he  had  acquired  a  vested  right  to  admin- 
ister on  Edgar's  estate. 

The  court  has  no  hesitation  in  coming  to  the  conclusion,  that 
the  appellee  in  this  case  has  no  right  under  the  law,  to  retain  her 
demand  against  the  estate  of  Edgar,  to  the  exclusion  of  other 
creditors  in  equal  degree  according  to  the  rules  of  distribution  of 
intestates'  and  testators'  estates,  as  prescribed  by  the  act  of  1829. 
The  next  point  made  by  the  appellee  is,  that  being  a  judgment 
creditor,  she  is  entitled  to  priority  in  payment  out  of  the  assets  of 
Edgar  over  creditors  by  bond  of  simple  contract ;  and  for  the 
same  reasons,  and  upon  the  same  principles  substantially,  that 
she  has  the  right  to  retain  ;  that  is,  that  such  was  the  law  at  the 
time  of  the  rendition  of  Morrison's  judgment.  The  reasons  which 
have  been  before  given  against  her  right  to  retain,  and  the  law 
before  referred  to,  regulating  the  distribution  of  estates  in  force 
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at  the  time  of  Edgar's  death,  are  as  conclusive  upon  this  as  npon 

the  other  point.     By  the  act  of  1829,  the  idea  that  any  such  right 

of  priority  existed,  is  totally  excluded.     So  far  as  the  dis- 

[*  302]  tribution  of  assets  is  concerned,  judgment  creditors  and 

simple  contract  creditors  are  placed  upon  an  equal  footing. 

It  has  not  been  seriously  urged  by  the  counsel  for  the  appellee, 
that  she  was  entitled  to  claim  priority  in  payment,  by  virtue  of 
her  judgment  lien  upon  the  land  which  had  been  sold  and  con- 
verted into  assets. 

Such  a  position,  we  think  (if  taken),  would  be  untenable.  If 
Morrison  had  a  lien  upon  any  portion  of  the  land,  he  might,  had 
he  chosen  to  do  so,  have  enforced  the  same  ;  but  he  could  not 
sell  the  land,  nor  the  interest  of  the  heirs  of  Edgar  in  the  same, 
and  thereby  transfer  his  lien  from  the  land  to  the  money  arising 
from  the  sale,  which  the  law  has  declared  shall  become  assets  in 
his  hands  for  the  payment  of  debts,  pro  rata,  of  the  testator  or 
intestate.  If  he  sold  the  land  itself  without  reservation  or  qual- 
ification, he  will  be  presumed  to  have  waived  his  lien.  If  he  only 
sold  the  interest  of  the  heirs  of  Edgar,  he  may  still  retain  liis  lien  ; 
and  in  either  event,  he  sustains  no  injury  of  which  he  has  any 
just  right  to  complain. 

The  order  and  decision  of  the  probate  justice  of  the  peace,  and 
also  of  the  circuit  court  affirming  the  same,  was  erroneous.  The 
order  should  have  been  made  as  applied  for  by  the  appellant, 
that  the  appellee,  after  discharging  such  claims,  as  by  the  law  of 
1829  were  entitled  to  precedence,  should  pay^roraia  to  the  cred- 
itors of  the  estate  of  Edgar,  whose  claims  had  been  filed  and  al- 
lowed within  the  time  prescribed  by  law,  all  such  sums  of  money 
as  may  have  come  to  her  hands  as  administratrix,  with  the  will 
annexed,  of  William  Morrison,  deceased,  who  was  administrator 
of  John  Edgar,  deceased,  whether  the  same  were  due  by  judg- 
ment, writing  obligatory,  or  simple  contract. 

The  judgment  of  the  circuit  court  is  reversed  at  tlie  costs  of  the 
appellee,  both  in  this  court  and  in  the  court  below,  to  be  paid  by 
the  said  appellee  in  the  due  course  of  administration. 

Judgment  reversed. 


William. Taylor  et  al.  v.  Hanks  Taylor  etal. 

[*303]  Error  to    Wayne. 

1.  At>V KNC^yi'K'!^T-*presut>tption  as  to.  The  presumption  of  law  is,  when  a  father 
purchases  land  in  the  name  of  his  children,  unaccompanied  by  any  extraordinary  or  ex- 
planatory circumstances,  that  it  was  intended  as  an  advance  or  gift  to  them.  This 
presumption,  however,  may  be  rebutted  by  circumstances,     (a) 

Cases  Citing  Text.  his  own   money  and  took  title  to  his  idiot 

(«)  Where  father   purchased  land  with       son,  held,  that   it  would  be  deemed  ad- 
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Bill  in  Chancery,  in  the  Wayne  circuit  court,  to  enforce  a 
specific  performance  of  a  resulting-  trust,  and  also  for  a  partition. 
The  case  was  heard  before  the  Hon.  William  Wilson,  at  the 
August  term,  1846,  and  a  decree  entered  in  conformity  with  the 
prayer  of  the  bill. 

A.  T.  Bledsoe,  for  the  plaintiffs  in  error. 

Opinion  of  the  court  by  Caton,  J.  This  bill  was  filed  by  the 
children  of  James  Taylor  by  a  second  marriage  against  the  child- 
ren which  he  left  by  a  former  marriage,  to  enforce  the  specific 
performance  of  a  resulting  trust.  The  bill  states,  that  James 
Taylor,  the  ancestor  of  all  of  the  parties,  in  the  year  1820,  with  his 
own  money,  and  for  his  own  use  and  benefit,  purchased  a  certain 
quarter  section  of  land  of  the  United  States,  in  the  name  of  Wil- 
liam and  Isaac  Taylor,  his  two  eldest  sons,  who  w^ere  at  that  time 
minors,  which  was  not  intended  as  an  advance  to  them,  but  in. 
trust  for  himself.  James  Taylor  died  in  1841,  without  having 
procured  the  said  trustees  to  execute  the  trust,  for  which  purpose 
this  bill  is  filed.  The  bill  also  states  that  Isaac  Taylor  has  sold 
by  quitclaim  deed  to  William  Merritt,  wlio  was  also  made  a  de- 
fendant. There  is  also  a  prayer  for  partition.  The  bill  also  sets 
forth  a  variety  of  circumstances,  as  tending  to  prove  the  right 
claimed,  which  will  be  noticed  when  the  proof  comes  to  be  con- 
sidered. 

William  Taylor  admits  the  purchase  by  James  Taylor  as  charged, 
but  says  that  the  money  with  which  the  land  was  bought, 
was  furnished  by  their  grandmother  or  by  their  mother,  [*  304] 
for  the  express  purpose  of  purchasing  said  land  for   him 
and  his  brother  Isaac.     He  denies  a  portion  of  the  circumstances 
set  up  in  the  bill,  as  tending  to  prove  the  trust. 

Merritt  admits  that  he  purchased  a  portion  of  the  land  as 
charged,  but  denies  all  knowledge  of  the  other  matters  stated  in 
the  bill. 

In  this  case  there  are  no  principles  of  law  which  are  contro- 
verted, excepting  as  to  the  amount  of  evidence  which  should  be 
required  to  make  out  the  case.  We  entertain  no  doubt,  that  the 
money  with  which  this  land  was  purchased  belonged  to  James  Tay- 
lor, and  but  for  the  relationship  of  the  parties,  the  law  would  im- 
ply a  trust  at  once.  But  the  presumption  of  law  is  the  other 
way,  where  a  father  purchases  land  in  the  name  of  his  children. 
Where  that  is  'done,  unaccompanied  by  any  extraordinary  or  ex- 

vancement  in  favor  of  child  irrevocable  by  child,   presumption  of  law  is  that  convey- 

father  ;  father's  grantee  held  to  stand  in  no  ance  is  made   as   advancement,    but  such 

better  position  than   father.     Cartwright  presumption  may  be  rebutted  by  evidence. 

V.  Wise,   14   111.  417.     Where    man  pur-  Wormley  v.  Wormley,  98   111.   544.    553  ; 

chases  land  and  has  title  made  to  wife  or  Maxwell  v.  Maxwell,  109  111.  588,  591. 
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planatory  circumstances  the  supposition  is,  that  it  was  intended 
as  an  advance  or  gift  to  them,  and  it  has  been  regretted  by  some 
very  able  judges,  that  this  presumption  has  ever  been  allowed  to 
be  rebutted,  by  considering  the  cliild  a  purchaser,  for  a  good 
consideration  which  the  natural  love  and  affection  of  the  father 
for  the  sou,  would  warrant.  2  Story's  Eq.  Jur.  §§  1202,  1203,  and 
note  2,  2d  Ed.  The  law,  however,  is  too  well  settled  to  admit 
of  doubt,  and  upon  looking  into  the  cases  it  is  found,  that  this  re- 
butter is  often  established  by  circumstances,  not  the  most  cogent 
and  satisfactory,  as  where  the  father  takes  possession  of  the  land 
and  receives  the  rents  and  profits,  or  where  the  son  gives  receipts 
in  the  father's  name,  or  where  the  son  had  been  previously  pro- 
vided for.  But  after  all,  the  most  that  can  be  said  on  this  subject 
is,  that  no  fixed  and  definite  rule  can  be  found  to  guide  us  but  the 
intention  of  the  father,  at  the  time  the  purchase  was  made,  which 
must  be  gathered  from  all  the  light^  which  the  attending  circum- 
stances afford.  Now,  in  this  case,  I  confess  that  we  have  so 
much  light  that  I  have  great  difficulty  in  seeing  my  way  clear. 
Indeed,  it  rarely  occurs  where  the  evidence  is  so  equally  balan- 
ced, when  all  taken  together,  as  to  leave  the  mind  so  nearly  upon 

an  equipoise. 
[*305]  In  support  of  the  legal  presumption  in  favor  of  the  de- 
fendants below,  is  the  i'act,  which  I  think  is  proved,  that 
the  father  obtained  the  money  with  which  the  land  Avas  purchased 
by  his  first  wife,  who  was  tlie  mother  of  his  two  sons  in  whose  name 
he  entered  it.  But  the  answer  to  this  is,  first,  that  we  ought  not  to 
suppose  that  he  intended  to  bestow  all  that  he  had  received  by 
his  first  wife  upon  her  two  sons,  leaving  her  two  daughters 
entirely  unprovided  for.  Besides,  James  Taylor  expressed  his 
intention  to  give  to  his  four  children  by  his  first  wife,  sixty 
dollars  each,  on  account  of  wliat  he  had  received  by  their  mother; 
and  this  he  did  do,  eitlier  in  money  or  property,  as  to  all  except, 
perhaps,  one  of  the  daughters.  But  it  is  proved  by  several  wit- 
nesses, that  the  father  repeatedly  declared,  that  the  land  was 
entered  with  money  received  by  his  first  wife,  and  that  he  in- 
tended it  for  Isaac  and  William;  and  then  there  are  other  wit- 
nesses who  swear  to  contrary  declarations  during  the  same  time, 
insisting  that  the  land  was  his.  It  is  also  proved  clearly  that 
James  Taylor  took  possession  of  the  land  immediately  after  he 
entered,  improved  it  and  continued  to  reside  on  it  till  the  time  of 
his  death  in  1841,  a  period  of  over  twenty  years,  with  the  excep- 
tion of  a  few  years  when  it  was  in  the  possession  of  William  or 
Isaac,  which  1  shall  advert  to  again,  and  that  he  cultivated  and 
treated  it  as  his  own.  But  the  answer  to  this  is,  that  he  declared 
that  he  expected  to  live  on  the  land  as  long  as  he  lived,  unless  he 
got  another  place,  as  there  was  room  enough  for  them  all ;  from 
which  it  is  inferred  that  he  manifestly  recognized  it  as  belonging 
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to  his  two  sons;  and  he  declared  while  in  possession,  that  it  be- 
longed to  William  and  Isaac,  as  several  witnesses  state. 

If  the  evidence  had  stopped  here,  I  should  be  of  opinion  that 
the  legal  presumption  would  have  to  prevail,  that  at  the  time  the 
father  entered  the  land,  he  intended  it  for  his  sons,  in  whose 
names  he  purchased  it.  But  the  testimony  of  Isaac  Taylor,  one 
of  the  grantees,  is  certainly  entitled  to  very  great  consideration, 
from  the  superior  means  of  knowledge  which  he  pos- 
sessed, and  from  the  interest  wliich  he  had  in  knowing  [*3G6] 
precisely  how  the  matter  stood,  and  from  the  fact  also, 
that  his  interest  at  one  time,  at  least,  was  identical  with  that  of 
William,  who  is  now  particularly  resisting  this  claim.  He  says 
that  he  knew  of  the  purchase,  and  how  it  was  made,  and  with 
what  funds,  and  that  he  always  understood  that  the  land  was 
entered  in  his  and  his  brother's  names,  not  for  their  benefit,  but 
for  the  benefit  of  their  father.  Now,  if  the  father  really  intended 
the  land  for  their  benefit,  it  can  hardly  be  possible  that  Isaac 
would  not  have  known  it.  It  is  true  that  it  is  not  easy  to  recon- 
cile this  with  the  repeated  declarations  that  the  father  made  in 
his  lifetime  to  the  contrary,  unless  we  are  to  suppose  that  he  had 
some  object  in  holding  out  this  idea  to  the  world,  which  is  not 
explained.  This  most  probably  may  have  been  the  case,  espe- 
cially when  we  take  into  consideration  another  circumstance,  which 
is  clearly  proved  b}^  Isaac,  which,  I  think,  is  entitled  to  more 
weight  than  any  loose  declarations  which  may  be  proved,  and 
which  is  entirely  inconsistent  with  the  idea  that  either  of  the 
parties  considered  the  land  as  really  belonging  to  the  sons. 

Isaac  Taylor  testifies,  that  in  1823  William  purchased  one-half 
of  this  land  of  his  father,  for  which  he  paid  him  sixty  dollars 
down,  and  was  to  pay  him  $250  more.  This  he  was  told  by  both 
his  father  and  William.  Under  this  contract  William  took  pos- 
session of  the  land,  and  held  till  about  1830,  when  he  sold  it  back 
to  his  father,  who  paid  him  back  the  sixty  dollars,  and  also  thirty 
dollars  for  improvements  which  he  had  made  on  the  land.  After 
this,  Isaac  bought  the  land  of  his  father  for  the  same  price,  and 
held  it  for  one  year,  when  he  also  sold  it  back  to  his  father  at  the 
same  rate.  Isaac  also  says  that  he  agreed  to  give  a  bond  for  a 
deed  at  any  time,  and  he  heard  William  say  he  was  willing  to  do 
the  same. 

Now  all  of  this  is  utterly  inconsistent  with  the  idea  that  either 
of  the  parties  understood  the  land  really  to  belong  to  the  sons. 
They  bought  and  sold  it,  as  if  it  belonged  to  the  father,  and 
treated  it  throughout  as  if  it  were  his.  This  circumstance  can 
be  explained  upon  no  rational  hypothesis,  consistent  with  any 
other  supposition,  and  it  is  calculated  to  carry  conviction 
to  the  mind  with  more  certainty  than  loose  declarations  [*307] 
made  to  third  persons,  which  may  have  been  made  with 
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interested  motives  to  conceal  his  real  interest  in  tlie  premises. 
If  we  are  bound  to  reconcile  all  of  this  conflicting  testimony,  I 
see  of  no  other  way  of  doing  it  with  any  degree  of  plausibility. 

On  the  whole,  we  can  not  say  that  we  are  dissatisfied  with  the 
decree  of  the  circuit  court,  and  it  is  affirmed  with  costs. 

Decree  affirmed. 


The  People  op  the  State  of  Illinois  v.  John  Nichols. 

Error  to  La  Salle. 

1.  Canal  Lands — State  the  oivner.  The  state  continues  to  be  the  beneficial  owner 
of  the  canal  lands,  notwithstanding  the  conveyance  by  the  governor  to  the  trustees, 
and  may  maintain  an  action  to  recover  the  penalties  given  by  the  legislature  sgainst 
trespassers  on  such  lands,     (a) 

Debt,  in  the  La  Salle  circuit  court,  brouglit  by  the  plaintiffs  in 
error  against  the  defendant  in  error,  and  heard  before  the  Hon. 
John  D.  Caton,  without  the  intervention  of  a  jury.  Judgment 
for  the  defendant. 

The  material  facts  of  the  case  are  stated  by  the  court  in  their 
opinion. 

The  cause  was  argued  orally  by  A.  Williams  and  E.  D.  Baker, 
for  the  plaintiffs  in  error,  and  by  T.  L.  Dickey,  for  the  defendant 
in  error. 

The  following  argument  was  submitted'  in  writing  by  C.  B. 
Lawrence,  for  the  plaintiffs  in  error :  Is  the  act  to  protect 
canal  lands  from  trespasses,  approved  February  27,  1845,  now  in 

force — the  lands  having  been  conveyed  to  the  trustees? 
[*  308]       1st.  What  is  the  estate  of  the  trustees  in  the  land? 

By  the  act  of  March  1,  1845,  the  governor  is  directed  to 
convey  these  lands  to  the  trustees  in  conformity  with  the  act  of 
February  27,  1843. 

By  the  tenth  section  of  the  act  of  1843,  it  is  directed  that 
these  lands  shall  be  conveyed  as  security.  By  the  thirteenth  sec- 
tion, that  none  of  the  lands  shall  be  sold  by  the  trustees  until 
three  montlis  after  the  completion  of  the  canal.  By  the  four- 
teenth section,  that  the  trustees  shall  keep  a  full  and  true  account 
of  their  expenditures,  and  of  the  revenues  derived  from  the  canal 
and  canal  lands,  and  report  the  same  to  the  governor.  B}^  the 
sixteenth  section,  that  the  canal  lands  shall  revert  to  the  state 
after  the  pa3'ment  of  the  canal  indebtedness.  By  the  nineteenth 
section  the  same  provision  is  made,  and  also,  that  the  state  may, 

canal  to  the  United  States,  the   grant    to 
(«)  L.  1883,  p.  12,  April  28  fS.  &  C's       take  effect  upon  acceptance  of  it  by  Con- 
stats, p.  882;  Cothran's  Stats.    (1885)  p.       gress. 
1791    cedes   the    Illinois    and  Michigan 
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at  any  time,  pay  off  the   canal  indebtedness,  and   tliat,  in  that 
event,  the  trustees  should  resign  the  lands  to  the  state. 

From  these  provisions  it  is  very  clear,  both  upon  principle  and 
adjudged  cases,  that,  until  sale  of  the  lands  after  completion  of  the 
canal,  the  trustees  will,  and  do  now  occupy  the  position  of  mort- 
gagees, and  the  state  that  of  mortgagor,  before  foreclosure,  or 
entry  for  condition  broken.  3  Pick.  484,  where  a  similar  deed  is 
held  to  be  a  mortgage ;  also,  numerous  authorities  cited  in  3  (U. 
S.J)  Dig,  title  Mortgage,  §  28. 

It  is  now  the  established  doctrine,  that,  as  against  all  persons 
but  the  mortgagee,  the  mortgagor,  until  foreclosure,  is  the  owner 
of  the  estate  ;  that  he  has  the  legal  title,  while  the  mortgagee 
has  but  a  lien  on  the  land  for  his  debt.  4  Kent,  160 ;  7  Mass. 
138 ;  11  do.  469 ;  7  Johns.  278 ;  U.  S.  Dig.  vol.  3,  page  31,  cases 
cited  in  paragraph  76,  et  seq.  The  mortgagor  may  maintain  eject- 
ment to  which  the  mortgage  can  not  be  set  up  as  an  outstanding 
title  in  a  third  person.  Numerous  cases  cited  in  1  Hilliard's 
Abr.  page  276,  note. 

Now,  the  ground  taken  by  counsel  on  the  other  side  is,  that 
these  lands  are  no  longer  canal  lands  owned  by  the  state,  and 
that,  therefore,  the  trespass  act  of  1845  does  not  apply  to  them. 
But  if  the  positions  stated  above  be  correct,  the  state  is  to 
be  considered  the  owner  of  these  lands  until  they  are  sold  [*  309] 
by  the  trustees  after  the  completion  of  the  canal,  while  the 
trustees  themselves  have  in  the  meantime  only  a  lien  on  the  lands 
to  secure  the  payment  of  their  debt.  It  certainly  can  not  be  de- 
nied that  the  state  has  an  interest  in  the  lands,  which  it  is  im- 
portant to  protect  from  trespassers.  Indeed,  the  state  has  the 
same  beneficial  interest  in  the  lands  as  she  had  before  the  deed 
to  the  trustees,  since,  whatever  is  realized  from  the  sale  or  profits 
of  the  lands,  goes,  in  the  end  into  the  state  treasury,  and  what- 
ever is  lost  by  trespasses  on  the  lands  is  so  much  lost  to  the  state 
treasury.  The  state,  as  mortgagor,  has,  undeniably,  sufficient 
interest  in  the  lands  to  enable  her  to  sustain  the  statutory  action 
for  trespass. 

Inasmucli  as  it  is  only  pretended  that  this  trespass  act  is  re- 
pealed, because  there  are  no  longer  any  canal  lands  in  which  the 
state  is  interested,  upon  which  the  act  can  operate,  it  would  seem 
that  this  view  as  to  the  interest  of  the  state,  if  correct,  decides 
the  question.  But  there  are  other  strong  arguments  against  con- 
sidering this  act  repealed  by  implication,  to  be  drawn  from  the 
legal  doctrine  respecting  statutes. 

It  is  an  established  principle,  that  the  intention  of  the  legisla- 
ture is  to  govern  in  the  construction  of  statutes.  It  is  decided  in 
the  case  of  State  v.  Rackley,  2  Blackf.  249,  that  "statutes  enacted 
at  the  same  session  of  the  legislature  are  to  be  constructed  in  pari 
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materia,  and  should  receive  a  construction  which  will  give   effect 
to  each  if  possible.  " 

Now,  the  first  act  providing  for  the  conveyance  of  these  lands 
as  security  to  the  trustees  was  passed  in  February,  1843.  The 
act  directing  the  governor  to  execute  a  deed  to  the  trustees,  in 
conformity  with  said  act  of  February,  1843,  was  approved  March 
1,  1845,  and  the  trespass  act  under  which  these  suits  were 
brought,  and  which,  it  is  contended,  was  repealed  by  this  act  of 
March  1,  1845,  was  itself  approved  February  27,  1845,  but 
two  days  before  the  approval  of  the  act  by  which  counsel  con- 
tend it  is  by  implication  repealed.  From  the  respective 
[*  310]  dates  of  their  approval  it  is  manifest  that  the  two  last 
mentioned  acts  went  through  the  legislature  together. 
Now,  what  is  the  unavoidable  inference  from  these  facts,  as  to 
the  intention  of  the  legislature  ?  Two  years  after  the  passage  of 
an  act  providing  for  the  conveyance  of  these  lands  to  the  trustees, 
the  legislature  pass  an  act  to  protect  the  same  lands  from  tres- 
passers, and  at  the  same  time  with  the  passage  of  the  latter  act, 
they  pass  another  act  providing  for  the  execution  of  a  deed  to  the 
trustees,  and  yet  it  is  contended  that  this  last  act,  which  is  sira- 
V  ply  supplementary  to  an  act  already  two  years  in  force,  and  which 
contains  no  repealing  clause  of  any  character  whatever,  does  re- 
peal the  trespass  act  which  went  through  the  legislature  at  the 
same  time  with  itself.  On  the  contrary,  are  we  not  obliged  to 
believe  that  the  legislature,  in  passing  the  trespass  act,  had  in 
view  the  Gonve3^ance  of  the  lands  to  the  trustees,  in  conformity 
with  the  act  of  the  preceding  session,  and  that  it  designed  to  ex- 
tend this  protection  from  trespassers  to  the  lands  after  they 
should  be  conveyed  to  the  trustees,  the  more  especially  as  this 
protection  would  be  of  precisely  the  same  importance  to  the  trus- 
tees after  as  before  the  conveyance  ? 

This  conclusion  is  made,  if  possible,  still  more  unavoidable 
when  we  notice  the  phraseology  of  the  acts.  The  act,  which  it  is 
contended  is  repealed,  is  an  act  to  protect "  canal  lands  "  from 
trespassers ;  and  it  appears  from  the  first,  third,  eighth,  and  other 
sections,  that  it  is  designed  to  apply  exclusively  to  the  lands  ap- 
pertaining to  the  Illinois  and  Michigan  canal.  Are  not  these 
lands,  in  the  hands  of  the  trustees,  as  much  "  canal  lands  "  as 
they  ever  were  ?  Are  they  not  now,  as  much  as  before  their  con- 
veyance to  the  trustees,  a  fund  for  the  construction  of  the  canal — 
the  only  difference  being,  that  they  have  been  placed  in  the  hands 
of  the  trustees  as  security  for  money  advanced,  but  with  no 
power  to  sell  for  some  time  to  come.  In  all  these  acts,  as  well 
the  trespass  a*ct,  as  those  pi-oviding  for  the  convej'ance  to  the 
trustees,  the  lands  are  indiscriminately  designated  as  "canal 
lands,  "  or  "  property,  "  and  they  will  continue  to  be  "  canal 
lands"    until  they    are     sold     to    private    individuals    by    the 
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trustees  under  the  direction  of  the  state.  From  these  [*  311] 
considei-ations  it  would  seem  manifest,  that  the  intention 
of  the  legislature — the  thing  for  which  we  must  look — was  to 
protect  by  this  act  the  canal  lands  from  trespasses,  as  well  after 
as  before  they  should  be  conveyed  to  the  trustees.  Unless  we  adopt 
this  construction,  we  must  stultify  the  legislature,  and  charge 
them  with  burdening  the  statute  book  with  useless  lumber  by 
passing  the  trespass  act  at  the  same  time  that  they  are  passing 
another  act  designed  to  operate  its  repeal.  But  if  the  intention 
of  the  legislature  were  not  evident  from  these  considerations,  we 
should  be  bound  so  to  construe  all  acts  passed  at  tlie  same  session, 
as  to  make  them  all,  if  possible,  effective.     2  Blackf.  249. 

The  argument  from  inconvenience  has  also  a  strong  application, 
for,  unless  this  trespass  act  is  now  operative,  these  lands,  which 
it  is  more  important  to  protect  by  special  legislation  than  any 
other  lands  in  the  state,  from  their  greater  liability  to  trespasses, 
are  left  to  the  protection  of  the.  common  law  action,  while  all 
other  lands  in  the  limits  of  the  state  are  protected  by  special 
legislation.  The  supreme  court  has  twice  decided  (3  Scam.  259, 
and  4  do.  336)  that  the  private  statutory  action  of  trespass  only 
lies  in  behalf  of  the  owners  in  fee  simple  of  the  land  trespassed 
upon.  The  trustees  are  not  the  owners  in  fee  simple  of  these 
canal  lands.  They  have  only  a  fee  simple  for  the  single  purpose 
of  conveyance  at  a  future  time,  and  not  even  for  that  purpose, 
if  the  state  chooses  in  the  meantime  to  redeem  the  lands.  Section 
nineteen,  act  of  1843.  The  trustees,  so  far  from  being  owners  in 
fee  simple,  are,  as  already  said,  in  the  position  of  mortgagees  be- 
fore foreclosure  or  entry  for  condition  broken,  and  a  mortgagee 
thus  situated,  is  not  considered  a  freeholder,  and  his  interest  in 
the  estate  passes,  at  his  death,  to  his  executor  as  assets.  Hilliard's 
Abr.,  title  Mortgage,  ch.  30,  §  2;  ch.  32,  §  1.  If,  then,  this  canal 
trespass  act  is  to  be  considered  repealed,  the  trustees  can  not 
bring  the  private  statutory  action  in  their  own  rame,  and  these 
canal  lands  are  left  to  be  despoiled. 

Additional  authorities.     It  is  contended  that  this  act  is 
repealed  by  implication.     The  cases  of  Loker   v.   Brook-  [*312] 
line,    13    Pick.    342,    348,    and    Haynes   v.   Jenks,   2  do. 
172,    176,   decide  that  the  law  does   not  favor  repeal  by  impli- 
cation. 

Again,  the  case  of  Brown  v.  Miller,  4  J.  J.  Marsh,  474,  decides 
that  "  when  the  provisions  of  a  precedent  statute  are  not  incom- 
patible with  those  of  a  subsequent  one,  in  pari  materia,  it  is  not 
repealed  by  construction."  In  this  case  there  is  nothing  in  the 
latter  statute  incompatible  with  the  former;  on  the  contrary,  its 
provisions  are  necessary  to  carry  out  the  former,  by  protecting  the 
property  therein  pledged  from  wanton  depredation. 

The  case   of  Payne  v.  Conner,  3   Bibb,   180,  decides  that  "a 
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statute  repealing  all  former  ones  within  its  purview,  does  not 
repeal  the  lU'ovisions  of  former  laws,  as  to  cases  not  provided  for 
by  the  repealing  statute."  In  this  instance,  the  statute,  which  it  is 
contended  is  the  repealing  one,  has  no  repealing  clause  whatever, 
and  if  it  had,  yet  it  does  not  itself  provide  for  cases  of  trespass, 
and  would  therefore  fall  within  the  exception  laid  down  in  the 
above  rule. 

Counsel  contend  that  the  trespass  act  provided  for  its  going 
into  immediate  operation,  by  the  appointment  of  an  agent  before 
the  conveyance  to  trustees.  True,  but  the  legislature  were  at  the 
same  time  passing  an  act  for  the  conveyance  to  the  trustees,  and 
if  they  had  designed  that  the  trespass  act  should  cease  to  operate 
as  soon  as  the  conveyance  to  the  trustees  should  be  made,  they 
would  have  so  provided  in  the  act  in  terms.  But  they  have  not 
so  provided,  and  their  silence  on  this  point,  is  under  the  cir- 
cumstances, a  strong  reason  for  drawing  the  opposite  inference. 

Opinion  of  the  court  by  Lockwood,  J.  This  was  an  action  of 
debt  commenced  by  the  plaintiffs  against  the  defendant,  torecover 
the  penalties  given  by  the  acts  of  the  legislature,  passed  for  the 
protection  of  the  canal  lands  against  trespassers. 

The  cause  was  tried  by  the  court  below  without  a  jury.  On 
the  trial,  evidence  was  given  tending  to  prove  that  the  defendant 
entered  on  land  that  had  been  granted  to  this  state,  by 
[*313]  the  United  States,  for  the  purpose  of  aiding  the  state  in 
the  construction  of  the  Illinois  and  Michigan  canal,  and 
cut  and  hauled  away  three  trees  which  were  growing  on  said 
land. 

It  was  admitted  on  the  trial,  that  said  land  had  been  conveyed 
by  the  governor  of  this  state,  before  the  cutting  of  said  trees,  to 
the  board  of  trustees  of  said  canal,  in  accordance  with  the  provis- 
ions of  an  act  entitled,  "an  act  supplemental  to  an  act  to  provide 
for  the  completion  of  the  Illinois  and  Michigan  Canal,  and  for  the 
payment  of  the  canal  debt,  approved  Fel)ruary  21, 1813,"  approved 
March  1st,  1845. 

Upon  this  state  of  facts  the  circuit  court  decided,  that  after  the 
passage  of  the  act  of  1843,  and  the  organization  of  the  board  of 
trustees  of  the  Illinois  and  Michigan  canal,  and  the  execution  by 
the  governor  to  said  board  of  a  deed  of  trust,  of  the  canal  lands 
and  property,  as  directed  in  the  act  of  1845,  the  title  to  said  canal 
lands  included  in  said  deed  of  trust,  was  passed  by  the  Stateof  Ill- 
inois to  said  board  of  trustees,  and  no  longer  remained  canal  lands, 
within  the  meaning  of  the  act  entitled  "  an  act  to  amend  an  act 
to  protect  the  canal  lands  against  trespassers,"  approved  March 
4th,  1837,  and  an  act  to  amend  an  act  entitled  "  an  act  to  protect 
the  canal  lands  against  trespasses,  approved  February  19th,  1 839," 
approved  February  27th,  1845,  and  that  therefore  the  defendant 
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was  not  liable  to  the  penalties  provided  in  said  act.     This  decision 
of  the  circuit  court  is  assigned  for  error. 

By  tlie  fourth  section  of  the  amended  act  above  mentioned,  it  is 
provided  that  "if  any  person  shall  cut,  fell,  box,  bore,  injure  or 
destroy,  any  tree  or  sapling-  of  any  description,  standing  or  grow- 
ing upon  canal  land,  he  or  she  so  offending,  shall  pay  five  times 
the  value  of  every  tree  or  sapling  so  cut,  felled,  bored,  injured 
or  destro3^ed,  to  be  recovered  by  action  of  debt,  in  the  name  of 
the  state  of  Illinois,  before  any  circuit  court  or  justice  of  the  peace 
having  jurisdiction  of  the  amount  claimed." 

It  was  conceded  on  the  argument,  that  the  act  con-  [*  314] 
taining  this  provision  to  protect  the  canal  lands  from  tres- 
passers, has  not  been  repealed,  yet  it  was  contended  by  the  coun- 
sel for  the  defendant,  that  the  conveyance  of  the  canal  lands  to 
the  board  of  trustees,  has,  by  implication,  repealed  the  section, 
giving  tiie  penalties  sued  for.  This  position  is  not  correct.  The 
canal  lands,  before  they  are  sold  by  the  trustees  in  pursuance 
of  the  various  laws  authorizing  them  to  complete  the  canal,  are 
as  much  canal  lands  since  the  transfer,  as  they  were  before,  and 
just  as  much  stand  in  need  of  the  protection  afforded  by  tliose 
acts  against  trespassers.  The  state  still  continues  the  beneficial 
owner  of  the  land,  in  order  to  carry  out  the  object  of  the  donation 
made  to  it  by  congress. 

The  object  of  the  conveyance  to  trustees  was  to  enable  them  to 
fulfil  a  public  trust,  and  they  are  substituted  in  the  place  of  the 
former  canal  commissioners,  to  accomplish  the  same  great  object, 
to  wit:  the  construction  of  the  canal.  Whenever  the  canal  shall 
be  completed  under  the  direction  and  supervision  of  the  present 
board  of  trustees,  and  the  canal  debt  and  expenses  are  paid,  the 
canal  and  all  the  lands  that  remain  unsold  by  the  trustees,  will 
revert  to  the  state. 

We  are  consequently  of  opinion  that  the  circuit  court  erred  in 
deciding  that  the  lands  trespassed  on  were  no  longer  canal  lands. 
For  this  error,  the  judgment  below  is  reversed  with  costs,  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 


John  Moore  et  al.  v.  Jabez  Capps. 

Error  to  Sangamon.  [*  315] 

(r)  Pleading — replication  to  plea  of  statute  of  limitations.  ^Vhere  thestatuteof  lim- 
itations is  pleaded,  and  there  is  any  matter  which  takes  the  case  out  of  the  operation  of 
the  statute,  it  should  be  setup  in  a  replication. 

(2)  Limitations — persojial  defense.  The  statute  of  limitations  was  pleaded  to  a 
writ  of  error,  brought  by  several  plaintiffs,  and  replication  that  two  of  them  were  still 
infants,  and  that  another  arrived  at  full  age  within  five  years  next  before  the  suing  out 
of  the  writ  of  error.     There  was  a  general  demurrer  10  the   replication;     Held,   that 
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the  statute  permitting  either  of  several  parties  to  romove  a  cause  by  appeal  or  writ 
of  error  into  the  supreme  court  and  to  use  the  names  of  the  others,  if  necessary,  those 
plaintiffs  in  fhe  case,  who  had  been  of  full  age  more  than  five  years,  could  not  avail 
themselves  oi  the  non-age  of  some  of  their  co-plaintiffs  to  accomplish  indirectly  what 
they  would  not  be  allowed  to  do  directly,  {a) 

Bill  IN  CHANCERY,  originally  filed  by  the  defendant  in  error 
against  the  plaintiffs  in  error,  in  the  Peoria  circuit  court.  The 
bill  was  taken  pro  confesso  against  the  infant  defendants,  and  a 
specific  performance  decreed  at  the  September  term  1836,  the 
Hon.  Thomas  Ford,  then  circuit  judge,  presiding. 

The  case  was  heard  in  this  ccurt  on  demurrer  to  plea  and  rep- 
lication. 

A.  Williams,  for  the  plaintiffs  in  error.  If  one  of  the  persons 
against  whom  a  decree  is  given  be  an  infant,  his  infancy  will  pre- 
vent the  statute  of  limitations  from  barring  the  persons  who  are 
co-parties  with  him.  The  whole  of  the  parties  in  such  case  may 
prosecute  a  writ  of  error  to  reverse  such  decree,  at  any  time 
within  five  years  from  the  maturity  of  such  infant.  Kennedy's 
heirs  v.  Duncan  etc.  Hardin,  366-7  ;  Mav's  heirs  v.  Bennett,  4 
Littell,  313-4 ;  Wilkins  v.  Philips,  3  Ham'.  49 ;  1  Ohio  Cond.  R. 
464 ;  5  Cruise's  Dig.  243,  §§  1,  22,  30,  38,  39,  43,  53,  54  ;  2  U.  S. 
Dig.  809,  §§  370,  377  ;  Jones  v.  Henry,  3  Littell,  43  ;  2  Peters' 
Cond.  R.  454. 

A  judgment  can  not  be  affirmed  as  to  one  plaintiff,  and 
[*  316]  reversed  as  to  another;  but  must  be  reversed  or  affirmed 
in  toto.  Zouch  v.  Thompson,  Ld.  Raym.  176 ;  Richard  & 
Finney  v.  Walton,  12  Johns.  434;  Arnold  v.  Sanford,  14  do.  425  ; 
6  Com.  Dig.  468-9,  and  cases  there  cited  ;  Hall  v.  Williams,  6 
Pick.  246  ;  Montgomery  v.  Brown,  2  Gilm.  581. 

S.  T.  Logan,  for  the  defendant  in  error,  A.  T.  Bledsoe  con- 
cluded for  the  plaintiffs  in  error. 

Opinion  of  the  court  by  Treat,  J.  At  the  September  term, 
1846,  of  the  Peoria  circuit  court,  Jabez  Capps  obtained  a  decree 
against  John  Moore  and  others,  for  the  specific  performance  of  a 
contract.  It  appears  on  the  face  of  the  decree,  that  some  of  the 
defeiidants  were  then  infants.  In  September,  1847,  a  writ  of 
error  was  sued  out  in  the  names  of  all  the  defendants  below. 
The  defendant  in  error  has  pleaded  generally,  that  more  than 
five  years  elapse  between  the  rendition  of  the  decree,  and  the 
suing  out  of  the  writ  of  error  ;  and  that  the  right  of  the  plaintiffs 

Cases  Citing  Text.  enactment   of  statute  cited  in  head  note, 

{a)  Although  statute  of  limitations  has  see  R.  S.    i874,  Practice,  ch.  110  §  70  ; 

run  against  adult    plaintiffs,  minor  joint  S.     and    C's.   Stats,  p.    1834 ;    Cothran's 

plaintiff  may  still  prosecute  writ  of  error.  Stats.  (18S5)  p.  1109. 
Enos  V.  Capps,  13  III.  325,  257.     For  re- 
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to  maintain  their  writ  of  error  did  not  accrue  within  five  years 
next  before  the  issuing  of  the  writ.  There  is  a  general  demurrer 
to  the  plea.  In  the  opinion  of  the  court,  the  plea  is  good.  If 
there  is  any  matter  which  takes  the  case  out  of  the  operations  of 
the  statute,  it  should  be  set  up  in  a  replication.  It  does  not  fol- 
low, because  some  of  the  plaintiffs  were  minors  when  the  decree 
was  pronounced,  that  they  have  now  the  right  to  prosecute  a 
writ  of  error  for  its  reversal.  It  may  be  that  they  arrived  at  full 
age  more  than  five  years  before  the  writ  of  error  was  sued  out. 
The  court  expresses  no  opinion  upon  the  question,  whether 
under  our  statute  an  adult  defendant  can  take  the  advantage  of 
the  non-age  of  a  co-defendant  to  reverse  a  judgment  or  decree  of 
more  than  five  years  standing.  The  demurrer  is  overruled,  and 
leave  is  given  the  plaintiffs  to  reply  to  the  plea. 

Demurrer  overruled. 


After  the  overruling  of  the  demurrer  to  the  plea   in  [*  317] 
this  case,  a  replication  was  filed  (the  substance  of  which  is 
stated  in  the  following  opinion  of  the  court),  to  which  there  was 
also  a  demurrer. 

Treat,  J.  The  plaintiffs  in  error  have  replied  to  the  plea, 
which  the  court  on  a  former  day  held  to  be  good.  The  replica- 
tion alleges  that  two  of  the  plaintiffs  are  still  infants,  and  that 
another  of  them  arrived  at  full  age  within  five  years  next  before 
the  suing  out  of  the  writ  of  error.  There  is  a  general  demurrer 
to  the  replication.  The  53d  section  of  the  83d  chapter  of  the 
revised  statutes,  reads  thus :  "  A  writ  of  error  shall  not  be 
brought  after  the  expiration  of  five  years  from  the  passing  of  the 
judgment  complained  of;  but  when  a  person,  thinking  himself 
aggrieved  by  any  decree  or  judgment  that  may  be  reversed  in  the 
supreme  court,  shall  be  an  infant, /ewg  covert^  non  compos  mentis, 
or  imprisoned  when  the  same  was  passed,  the  time  of  such  dis- 
ability shall  be  excluded  in  tlie  computation  of  the  said  five 
years."  The  supreme  court  of  Kentucky  held  under  a  statute 
precisely  like  this,  that  wliere  some  of  the  plaintiffs  in  a  writ  of 
error  were  within  the  saving  clause  of  the  statute,  the  case  was 
saved  as  to  all  of  the  plaintiffs.  Kennedy  v.  Duncan,  Hardin's  R. 
365.  The  decision,  however,  was  put  expressly  on  the  ground 
that  the  parties  could  not  sever,  but  must  all  join  in  the  writ  of 
error ;  and  as  those  of  full  age  could  not  maintain  a  several  writ  of 
error,  and  had  not  the  right  of  compelling  the  infants  to  join 
with  them,  the  saving  for  the  benefit  of  the  infants  must  neces- 
sarily accrue  to  the  benefit  of  the  adults;  otherwise,  the  latter 
would  be  deprived  of  their  right  without  their  fault.  See,  also, 
the  cases  of  Thomas  v.  BlacJcin,  4  Bibb  412  ;  and  Wilkins  v.  Philips, 
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3  Ham.  48.  Such  would  undoubtedly  be  the  rule  here,  but  for 
the  51st  section  of  the  chapter  before  referred  to,  which  provides 
that :  "  In  all  cases  where  a  judgment  or  decree  shall  be  rendered 
in  any  circuit  court,  in  any  case  whatever,  either  in  law  or  in 
chancery,  against  two  or  more  persons,  either  one  of  said 
[*  318]  persons  shall  be  permitted  to  remove  said  suit  to  the  su- 
preme court  by  appeal  or  writ  of  error,  and  for  that  pur- 
pose shall  he  be  permitted  to  use  the  names  of  all  of  said  persons, 
if  necessary."  This  provision  removes  all  of  the  obstacles  in  the 
way  of  the  parties,  free  from  legal  disability,  to  the  prosecu- 
tion of  a  writ  of  error,  within  tlie  time  limited  by  the  statute. 
Those  of  full  age  are  not  compelled  to  join  the  infants,  but  may 
sever  by  suing  out  a  separate  writ  of  error  in  their  own  names. 
The  reason  of  the  rule  ceasing,  the  rule  itself  should  cease.  In 
the  present  case,  the  most  of  the  plaintiffs  were  long  since  barred 
of  their  right  to  reverse  the  decree.  They  ought  not  now  to  be 
permitted,  by  availing  themselves  of  the  non-age  of  some  of  their 
co-plaintiffs,  to  accomplish  indirectly  what  they  would  not  be 
allowed  to  do  directly.  In  this  case  there  was  no  necessity  for 
all  of  the  defendants  below  to  join  in  the  writ  of  error.  As  it  is, 
they  have  all  joined  in  a  writ  of  error,  which  but  a  part  can 
maintain.  The  joint  writ  must  therefore  be  dismissed,  and  such 
of  the  plaintiffs,  as  are  within  the  saving  clause  of  the  statute, 
must  resort  to  their  separate  writ  of  error  to  reverse  the  decree. 
It  is  proper  to  remark  that  they  may  join  in  bringing  the  writ. 
If  they  do  so,  and  the  decree  is  found  to  be  err^;neous,  it  will 
then  be  in  time  to  determine  the  question  whether  the  decree  shall 
be  wholly  reversed. 

The  demurrer  will  be  sustained  to  the  replication,  and  the  writ 
of  error  dismissed  with  costs. 

Demurrer  sustained. 


Philemon  B.  Selby  v.   Richard   A.   Hutchinson, 
adm'r  of  Charles  Teed,     (a) 

[*319]  Appeal  from  Kjiox. 

1.  Bill  of  Exceptions — must  show  exceptions.  Where  an  affidavit  was  not  em- 
bodied in  the  bill  of  exceptions,  and  the  record  did  not  show  that  the  opinion  of  the 
court  overruling  the  motion  on  which  it  was  based,  was  excepted  to,  the  supreme  court 
refused  to  consider  the  objection,     {b) 

Cases  Citing  Text.  Smith  v.  Kahili,   17  111.  67,  69.     Ruling 

{a)  For  later  proceedings  in  this  case,  of  trial    court    must   be   excepted  to   in 

see  Selby  v.  Hutchinson,  5  Gilm.  261.  order  that    assignment    of  error  thereon 

(/;)  Assignment  of  error   for  refusal  to  may   be    considered    by   supreme    court. 

grant  new  trial  will  not  be  considered  in  Lucas  v.  Farrington,  31  111.  31. 

absence    of   exceptioa    to    such    ruling. 
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3.  Costs — security  for.  Motions  for  security  for  costs  are  addressed  to  the  dis- 
creiion  of  the  court,  and  a  decision  in  relation  to  such  motion  can  not  be  assigned  for 
error,     {c) 

8.  Same — rule  as  to  administrators.  It  is  a  general  rule  that  an  administrator  is  not 
personally  liable  for  costs,     {d) 

4.  Pleadings — misjoinder  of  counts.  A  misjoinder  of  counts,  upon  which  the 
same  judgment  can  not  be  rendered,  may  be  assigned  for  error. 

5.  Same.  In  determining  a  question  of  misjoinder,  the  court  will  be  governed  more 
by  the  form  of  the  count  than  by  the  substance  of  it. 

6.  Contract — peifortnance  prevented.  Where  a  party  has  performed  labor  under 
a  special  contract  and  has  been  prevented,  by  the  act  or  default  of  the  opposite  party, 
from  completing  all  he  had  undertaken  to  perform,  he  may  recover  for  such  labor  in  an 
action  ot  assumpsit,     (e) 

7.  SUPRKME  Court — new  questions  not  to  be  raised.  Where  the  record  of  a  cause 
satisfactorily  shows,  that  thi  parties  did  not  deem  it  proper  to  question  certain  of  their 
respective  r  ghts  in  the  court  below,  they  must  be  considered  as  having  waived  them, 
and  can  not  be  permitted  to  dispute  them  in  a  court  of  appeal  for  the  first  time,     (f) 

8.  Contract — abandonment.  It  is  not  every  partial  neglect  or  refusal  to  comply 
with  some  of  the  terms  of  a  contract  by  one  party,  vi^hich  will  entitle  the  other  to 
abandon  the  contract  at  once.  In  order  to  justify  an  abandonment  of  it,  and  of  the 
proper  remedy  growing  out  of  it,  the  failure  of  the  opposite  party  must  be  a  total  one  ; 
the  object  of  the  contract  must  have  been  defeated  or  rendered  unattainable  by  his 
misconduct  or  default,     {g) 

Assumpsit,  in  the  Knox  circuit  court,  brought  by  the  appellee 
aoainst  the  appellant,  and  heard  before  the  Hon.  Norman  H. 
Purple  and  a  jury,  at  the  November  term,  1846.     The  jury  ren- 


{c)  Application  for  rule  on  plaintiff  to 
file  additional  bond  for  costs,  must  be 
supported  by  affidavit,  showing  that  situ- 
ation of  principal  or  surety  has  changed 
since  bond  was  approved.  Ball  v.  Bruce, 
27  111.  333.  Motion  by  defendant  for  rule 
on  plaintiff  to  give  security  for  costs  on 
ground  of  insolvency,  is  addressed  to  dis- 
cretion of  trial  court,  and  its  decision 
ther':*on  is  not  assignable  for  error  and 
comes  too  late  after  case  is  calledfor  trial. 
St.  L.  A.  &  T.  H.  R.  Co.  V.  South,  43  111. 
176,  183;  Fapineau  v.  Belgarde,  81  III. 
61  Quaere,  is  foregoing  rule  wholly  or 
in  part  abrogated  by  R.  S.  1874,  Costs, 
ch.  33,  §3"  [S.  &  C's  Stats,  p.  637; 
Cothran's  Stats.  (1S85)  p.  350]  which  pro- 
vides that  right  to  demand  security  for 
costs  shall  not  be  waived  by  any  proceed- 
ing in  cause? 

{d\  R  S.  1874,  Costs,  ch.  -33,  §8  [S.  & 
C's  St  its  p.  639  ;  Cothran's  Stats  (188o)p. 
351]  prohibits  recovery  of  costs  against 
adminis  rater  or  executor  suing  in  right 
of  decedent. 

{e)  If  one  party  to  contract,  whether 
sealed  or  not,  fails  to  perform  and  pre- 
vents other  party  from  performing,  latter 
may  abandon  contract  and  sue  under 
common  counts  in  asszimpsit  for  what  he 
has  done  as  if  there  had  been  no  special 
contract.  Webster  v.  Enfield,  5  Gilm. 
298,  300  ;  Wilson  v.  Bauman,  80  111.  493. 
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Held,  arguendo,  that  rescission  or  modifi- 
cation of  contract  by  mutual  consent 
may  be  proved  by  conduct  of  parties. 
Kinney  v.  Turner,  15  111.  182,  184.  Cer- 
tain failure  of  employee  to  give  his  ser- 
vices for  period  agreed  upon,  although 
.such  failure  was  involuntary  on  his  part, 
held  cause  for  rescis.sion  of  contract  by 
employer.  Leopold  v.  Salkey,  89  111, 
413,  431. 

(/")  If  plaintiff  in  ejectment  deduces 
title  through  sale  under  trust  deed  to 
secure  debt,  absence  of  proof  that  debt 
was  unpaid  at  date  of  sale  can  not  be  set 
up  for  first  time  in  appellate  court;  ob- 
jection should  have  been  made  in  trial 
court  where  it  might  have  been  obviated. 
Graham  v.  Anderson,  43  III.  514,  517. 
Such  objections  to  declaration  as  are  cured 
by  verdict  are  waived  by  filing  general 
issue.     Barrelett  v.  Bellgard,  71  I''    280. 

{g)  In  order  to  justify  abandonment  of 
contract  by  one  party  to  it,  failure  of 
other  party  to  perform  must  be  total  one, 
Doggett  V.  Brown,  28  111.  493;  Weintz 
V.  Hafner,  78  111.  27,  29.  Where  person 
contracts  for  conveyance  of  land  to  be 
paid  for  in  labor,  and  performs  part  of 
labor  and  offers  to  do  balance,  he  can  not 
recover  in  action  for  labor  until  he  shall 
have  demanded  conveyance  of  land. 
Doggett  V.  Brown,  28  111.  493. 
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dered  a  verdict  for  the  plaintiff  for  $462.50,  upon  which   there 
was  judgment. 

So  much  of  the  evidence  and  proceedings  in  the  court  below  as 
is  material  to  the  decision  of  the  cause  will  be  found  to  be  stated 
by  this  court. 

C.  K.  Harvey,  for  the  appellant.  I.  The  court  ought  to  have 
required  security  on  the  affidavit.  Rev.  Stat.  126-7,  §  5. 
[*320]  An  administrator  is  liable  for  costs.  Ihid.  Burnap  v. 
Dennis,  3  Scam.  478.  Estate  is  liable  to  the  administrator 
sometimes.  S.  P.  Chevalier  v.  Finnies,  5  Eng.  Com.  Law  R.  82. 
Where  an  executor  was  ruled  to  give  security  for  costs.  1  Tidd's 
Pr.  534. 

There  is  a  misjoinder  of  counts,  the  fourth  count  being  in 
covenant. 

Misjoinder  is  not  cured  by  verdict  (3  U.  S.  Dig.  160  p.  897) 
and  may  be  assigned  for  error.  1  Ch.  PI.  236 ;  Cooper  v.  Bissell, 
16  Johns.  146. 

Covenant  can  not  be  joined  with  assumpsit.  1  Ch.  PI.  231. 
Different  forms  of  action  can  not  be  joined.  26  Wend.  30.  In 
Cobbet  V.  Packington,  13  Eng.  Com.  Law.  R.  170,  one  count  was 
in  assumpsit  omitting  the  word  "promised,"  the  other  in  as- 
sumpsit :  Held^  a  misjoinder.  In  Orton  v.  Butler,  18  do.  361,  a 
count  colorably  in  trover,  but  really  in  assumpsit,  held  misjoined 
with  a  count  in  case. 

The  facts  stated  in  the  fourth  count  show  a  case  in  covenant, 
and  not  in  assumpsit.  Young  v.  Preston,  2  Peters'  Cond.  R. 
98,  holding  that  the  plaintiff  is  hindered  from  performing  his 
covenant  he  can  not  recover  in  assumpsit.  Same  point,  2  Greeul. 
Ev.  80. 

III.  The  contract  set  out  in  the  fourth  count,  and  given  in 
evidence  in  this  case,  is  a  contract  of  partnership.  For  the  dis- 
tinctive features  of  partnership,  see  Story  on  Partn.  22,  37,  2,  6, 
19,  22,  28,  37,  48,  49,  87;  an  ownership  of  stock  is  not  necessary, 
p.  88,  89,  90;  property.  127,  138;  delectus  personce^  6;  Job.  v. 
Halsey,  16  Johns.  39;  Goddard  v.  Pratt,  16  Pick.  412,  414,  421, 
428;  Holt  v.  Kernoddle,  1  Iredell,  202;  Mills  v.  Huohes,  1  A.  K. 
Marsh.  181 ;  Cheen  v.  Bailey,  29  Eng.  Com.  Law  R.  276.  One 
partner  can  not  maintain  action  for  work  against  co-partner. 
Holmes  v.  Higgins,  8  do.  28. 

IV.  The  first  instruction  asked  should  have  been  given. 
Young  V.  Preston,  2  Peters'  Cond.  R.  95.  This  instruction 
is  copied  from  that  approved  in  Fresh  v.  Gibson,  16  Peters, 
327-8. 

V.  The  second  instruction  should  have  been  given.  Jennings 
V.  Camp,  13  Johns.  94. 

VI.  The  other  instructions  should  have  been  given.     If  [*  321] 
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there    be    a     special   contract,     there   can    no    recovery   on   an 
indebitatus  assumpsit.     Ellis  v.  Hamlen,  3  Taunt.  62. 

When  covenant  lies,  assumpsit  will  not.  Baber  v.  Harris,  36 
Eng.  Com.  Law  R.  793  ;  2  Greenl.  Ev.  78,  104.  If  the  contract 
is  not  put  an  end  to,  there  can  be  no  recovery  on  the  common 
counts.  16  Wend.  636.  If  there  be  covenant  to  pay,  assumpsit 
does  not  lie.  Miller  v.  Watson,  4  Wend.  270,  275;  Reans  v.  Wal- 
lace, 1  Port.  116.  When  payment  is  in  land,  count  must  be  spec- 
ial. Burlingame  v.  Burlingame,  7  Cowen,  92.  The  work  must  be 
done.  Morford  v.  Mastin,  3  J.  J.  Marsh.  689.  If  the  pay  be  not 
money  the  common  count  does  not  lie.  Pringle  v.  Samuel,  IBibb, 
172,  597;  Cochran  v.  Tatum,  3  Monroe,  405;  Coursey  v.  Covington, 
5  Har.  &  Johns.  4;  Clarks  v.  Smitli,  14  Johns.  326. 

VII.  The  instructions  given  were  not  proper.  Eldridge  v. 
Rowe,  2  Gilm.  96. 

VIII.  The  new  trial  should  have  been  granted,  the  verdict  be- 
ing against  evidence  and  law.  There  was  no  such  failure  by  Sel- 
by as  would  authorize  Teed  to  rescind.  Fillent  v.  Armstrong,  34 
Eng.  Com.  Law  R.  160.  Where  the  object  of  the  contract  is  not 
lost,  there  is  no  recission.  Freeman  v.  Taylor,  31  do.  250,  251.  In 
Franklin  v.  Miller,  31  do.  148,  "it  is  a  clearly  recognized  princi- 
ple, that  if  there  is  only  a  partial  failure  of  performance  by  one 
party  to  a  contract,  for  which  there  may  be  a  compensation  in 
damage,  the  contract  is  not  put  anend  to."  1  U.  S.  Dig.  125  §549. 

A  contract  can  not  be  rescinded,  unless  rescinded  in  toto,  and 
parties  placed  in  statu  quo.  Duht  v.  Silk,  5  East.  451  ;  Potter  v. 
Titcomb,  22  Maine  (9  Sheply),  300. 

J.  Manning,  for  the  appellee."  1.  The  general  rule  is,  that  an 
administrator  is  not  liable  for  costs.  Burnap  v.  Dennis,  3  Scam. 
481. 

He  who  claims  the  benefit  of  an  exception  to  a  general  rule, 
must  affirmatively  show  himself  entitled  to  it. 

Tlierefore,  he  who  seeks  to  make  an  administrator  responsible 
for  costs,  must  show  the  administrator's  liability  ;  or  if  he 
ask  security  against  such  liability  in  futuro,  he  must  show  [*  322] 
the   danger  of  such  liability  arising.     For  if  there  is  no 
danger  of  liability,  such  security  can  not  be  required.     People  v. 
Pierce,  1  Gilm.  553. 

Admit,  then,  that  an  administrator  may  in  certain  cases  be  held 
to  security  for  cost;  yet,  in  this  case,  the  defendant  below  did  not 
show  one  of  those  cases  by  his  affidavit,  and  on  that  affidavit  could 
not  r  equire  such  security. 

ll.  It  is  argued  on  the  authority  of  5  Eng.  Com.  Law  R.  82, 
and  1  Tidd's  Practice,  534,  that  an  administrator  may  be  held  to 
security  for  costs ;  but  there  the  executor  was  a  non-resident  of 
the  territorial  jurisdiction  of  the  court;  here,  the  administrator  is 
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not  shown  to  be  within  the  facts,  and  of  course  not  within  that 

rule. 

•    In  all  cases  where  an  administrator  can  be  made  liable  for  costs, 

his  securities  in  his  administrator's  bond  will  also  be  liable  (Stat. 

557,  as  to  form  of  bond);  so  that  he  has  once  given  security  for 

all  his  possible  liabilities,  and  is  not  to  be  required  to  do  so  again. 

III.  But  if  the  administrator  may,  in  the  manner  proposed,  be 
required  to  give  security  for  costs,  under  what  law  may  he  be  re- 
quired so  to  do  ? 

If  not  by  virtue  of  the  statute,  then  necessarily  it  is  discretion- 
ary with  the  court  to  require  or  not  require,  and  the  judg- 
ment of  the  court  in  regard  to  it,  is  not  assignable  for  error, 
though  erroneous. 

If,  by  virtue  of  the  statute,  it  can  only  be  under  this  portion  of 
it.  And  here  also,  it  is  in  discretion  of  the  court  to  require  or  not 
require  it,  as  much  as  the  ability  of  a  party  to  pay  costs.  Gesford 
V.  Critzer,  2  Gilra.  698. 

But  the  affidavit  is  not  set  out  in  the  bill  of  exceptions,  and 
the   court  can  not  notice  it;  therefore,  the  administrator  is  not 
shown  to  be  liable  in  any  manner  to  give  security  for  costs. 
,   IV.  As  to  the  misjoinder. 

1.  The  fourth  count  though  special,  is  in  assumpsit.  It  claims 
to  recover  only  because  the  contract  mentioned  in  the  count  is  re- 
scinded; whereby  the  defendant  became  liable,  and  promised  to 

pay  the  value  of  the  work  done. 
[*  323J       2.  Suppose  a  bond  for  payment  of  money  at  three  per 
cent.    In  consideration   of  extension  of  time,  promise  to 
pay  with  six  per  cent.;  assumpsit  brought,  and  the  bond  set  out 
as  inducement;  is  the  action  on  the  bond? 

V.     As  to  the  alleged  partnership. 

1.  The  cases  cited  are  of  questions  concerning  what  constitutes 
a  partnership  as  to  third  persons. 

2.  There  is  not  one  as  to  the  effect  of  a  default  to  perform  in 
preparing  the  partnership  property. 

3.  In  this  case  the  party  was  to  be  remunerated  for  his  services 
specified,  and  advances  by  the  title  to  an  undivided  one-fourth 
of  certain  property. 

4.  Suppose  I  make  an  entire  contract  to  erect  a  store  on 
another's  land — he  to  advance  $5000  to  purchase  goods,  out  of 
the  one-half  profits  of  which  I  am  to  be  paid ;  I  build  the  house 
and  he  advances  nothing — am  I  without  remedy  ?  Equity  can 
not  take  an  account — theie  are  no  accounts.  May  I  not  as  in 
other  cases  declare  the  entiie  contract  rescinded  and  recover  the 
value  of  work? 

5.  But  in  the  same  case,  suppose  he  is  to  furnish  the  materials 
so  that  I  cannot  proceed,  may  I  not,  as  in  other  cases,  recover  the 
value  of  my  services  ? 
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6.  What,  as  between  the  parties,  is  there  to  distinguish  a  con- 
tract to  pay  tor  services  in  the  profits  of  a  partnership,  from  one 
to  pay  in  property? 

7.  But  a  partnership  mav  be  dissolved  at  the  option  of  any  one 
partner.  Story  on  Part.  386,  §  269 ;  395,  §  275.  If  so,  much 
more  in  this  case  than  others  may  one  party,  before  the  contract 
to  form  the  partnership  is  fulfilled,  rescind  such  contract  for  the 
default  of  the  other  party. 

8.  But  there  is  no  evidence  that  Teed  received  any  of  the 
profits;  on  the  contrary,  the  jury  have  found  that  Selby  pre- 
vented him  from  proceeding  with  the  work. 

9.  It  will  not  be  contended  but  that  if  Selby  had  entirely  failed, 
and  prevented  Teed  from  proceeding,  Teed  might  have  main- 
tained an  action  at  law  on  the  contract.  Now  there  is  no  case 
where  this  can  be  done,  but  that  the  party  not  in  default 

being  so  prevented,  may,  on  that  account  treat  the  con-  [*  324] 
tract  as  rescinded,  and  recover  the  value  of  his  services. 

10.  This  is  not  a  question  of  fact  passed  on  by  the  jury. 

11.  The  plaintiff  prevented  Teed  from  entering  on  the  part- 
nership—  would  not  let  him  share  profits.  Nelson  Sell)y's  evi- 
dence. A  jury  may  believe  part,  and  disbelieve  part  of  a  wit- 
ness's evidence. 

VI.     As  to  the  issue  on  sixth  plea,  and  first  instruction. 

1.  The  issue  is,  whether  the  contract  is  rescinded  as  stated  in 
the  reidication. 

2.  The  "but  the  contract  was  in  full  force  at  the  time  the 
work  was  performed,"  is  mere  surplusage,  it  being  re-stating 
what  was  admitted  by  not  being  traversed  in  the  replication. 

3.  If  the  issue  on  this  point  is  an  immaterial  issue  raised  by 
Selby,  and  1.  if  it  were  found  for  defendant  below,  the  plaintiff 
would  have  been  entitled  to  jndo;ment  no)i  obstante  veredicto ;  2. 
therefore,  the  court  was  not  called  on  to  notice  it  in  the  instruc- 
tions. 

4.  But  if  the  rejoindsr  be  issuable  in  both  members,  then  the 
similiter  raised  two  questions  :  1.  whether  the  contract  was  in 
force  when  the  work  was  done ;  2.  whether  the  contract  was 
rescinded  as  alleged  in  the  replication ;  and  3.  the  instruction 
only  covers  one  of  these,  and  therefore  it  was  properly  refused. 

5.  But  misjoinder  may  be  taken  advantage  of  on  demurrer.  1 
Chit.  PL  235-6,  and  after  judgment  on  demurrer,  there  can  be  no 
motion  in  arrest  for  causes  which  might  have  been  determined  on 
demurrer.  2  Tidd's  Prac.  917-18;  Edwards  v.  Blunt,  1  Strange, 
425  ;  Creswell  v.  Packham,  1  Eng.  Com.  Law  R.  503 ;  House  v. 
Peoria  Co.,  2  Gilm.  99. 

VII.     As  to  the  instructions. 

1.  The  instruction  asked  was  not  law,  for  work  done  under 
such  contract,  may  be  recovered  for  in  such  action.    2  Scam.  410. 
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2.  The  second  is  either  unintelligible,  or  it  is  not  law.  It 
means  that  the  jury  shall  find  the  value  of  the  work  done  under 
the  contract,  in  favor  of  the  defendant,  or  it  means  nothing; 
then  it  is  not  law. 

3.  The  third  is  not  law,  because  there  is  evidence  of 
[*  325]  other   work   than    that  done  under  the    contract;  and 
though  the  jury  find  that  the  plaintiff  is  entitled  to  noth- 
ing for  the  work  done  under  the  contract,  it  does  not  follow  that 
they  should  find  for  the  defendant  generally. 

4.  The  same  remark  applies  to  the  fourth  instruction  prayed. 

5.  Same,  and  irrelevant,  for  there  is  no  evidence  tending  to 
show  that  Teed  abandoned  the  job. 

6.  Tlie  sixth  instruction  is  no  law  ;  the  statute  commences 
running  from  the  time  that  the  right  of  action  accrued  ,  no  such 
right  had  accrued  October  29th,  1840. 

7.  The  word  "prevented','  is  too  general,  and  calculated  to 
mislead  the  jury,  and  the  plaintiff  might  recover  for  other  work, 
not  done  under  the  contract  >  and  there  was  evidence  tending  to 
show  a  "  preventive  "  of  the  administrator,  therefore  the  instruc- 
tion as  asked,  did  not  meet  the  whole  facts  of  the  case  ;  the  court 
could  not  say  the  contract  was  not  rescinded  unless  Teed  was 
"prevented.  " 

8.  This  is  too  general,  and  does  not  notice  the  "prevention,  " 
of  the  administrator.  But  this  was  before  the  law  prohibiting  a 
judge  giving  instructions. 

Admit  that  these  instructions  as  prayed  are  all  law,  yet  the 
judge  gave  the  law  substantially  as  prayed.  State  v.  Wilson,  2 
Scam.  226  ;  Bland  v.  People,  3  do.  366  ;  Hays  v.  Borders,  1  Gilm.  46. 

VIII.     As  to  the  law  governing  the  case. 

Where  tliere  has  been  a  contract,  whether  under  seal  or  not, 
and  it  is  partially  performed  by  one  party,  and  he  is  prevented 
from  completing  the  performance  by  the  default  of  the  other 
party,  he  may  treat  the  contract  as  rescinded,  and  recover  for  the 
value  of  what  he  has  done.  Butts  y.  Huntly,  1  Scam.  410;  Her- 
rington  v.  Hubbard,  lb.  569  ;  Reed  v.  Phillips,  4  do.  40  ;  Bannis- 
ter V.  Reed,  1  Gilm.  100  ;  Lenningdale  v.  Livingston,  10  Jolins. 
36  ;  Dubois  v.  The  Delaware  &  Hudson  Canal  Company,  4  Wend. 
290 ;  Britton  v.  Turner,  6  New  Hamp.  481. 

IX.  Where  substantial  justice  has  been  done,  a  new 
[*  326]  trial  will  not  be  granted.  ■   Greenup  v.  Stoker,   3   Gilm. 
216  ;  Gillett  v.  Sweat,  1  do.  475. 

Where  a  new  trial  is  granted,  on  the  ground  that  the  verdict 
is  against  the  weight  of  evidence,  that  weight  must  be  over- 
whelniing.     2  Gilm.  294,  et  passiyn. 

Opinion  of  the  court  by  Koerner,  J.*     This  case  was  tried  in 

*WlLSON,  C,  J.  did  not  sit  in  this  case. 
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the  circuit  court  of  Knox  count}^,  at  the  November  term  A.  D. 
1846,  and  a  verdict  was  found  by  a  jury  in  favor  of  Hutchinson, 
administrator  of  Teed,  the  phiintiff  below,  for  $462.50.  Tiie 
court  overruled  a  motion  for  a  new  trial,  and  rendered  judgment 
for  said  amount,  in  favor  of  plaintiff,  from  which  judgment  the 
defendant,  Selby,  has  appealed. 

Tlie  errors  assigned  upon  tliis  record  are  very  numerous  in- 
deed ;  but  we  do  not  deem  it  necessary  to  consider  them  all,  as 
many  of  them  involve  no  principles  of  importance,  and  as  a  de- 
cision of  all  of  them  is  rendered  unnecessary  by  the  disposition 
which  the  court  has  made  of  the  case. 

The  first  error  assigned,  which  we  feel  inclined  to  notice,  is, 
that  the  court  overruled  a  motion  made  by  Selby's  counsel  for 
security  for  costs,  founded  upon  an  affidavit  showing  the  insol- 
vency as  well  of  the  plaintiff,  the  administrator,  as  of  the  estate 
of  Teed  itself.  Tlie  affidavit  of  the  defendant  not  being  era- 
bodied  in  the  bill  of  exceptions,  and  the  record  nowhere  showing 
that  the  opinion  of  the  court,  in  overruling  said  motion,  was  ex- 
cepted to,  this  objection  is  not  properly  before  us  for  adjudica- 
tion. We  are,  however,  of  opinion,  that  inasmuch  as  the  court 
is  not  directed  by  the  statute  to  grant  such  a  motion  unless  it  be 
satisfied  that  the  plaintiff  is  unable  to  pay  the  costs,  the  decisions 
of  the  judge  in  relation  to  motions  of  this  character,  can  not  be 
assigned  for  error.  This  has  been  so  held  in  Gesford  v.  Critzer^ 
2  Gilm.  699.  It  is,  moreover,  a  general  rule,  that  an  administra- 
tor is  not  personally  liable  for  costs.  See  Burnap  v. 
Dennis,  3  Scam.  478,  and  nothing  is  sliown  here  by  the  [*  327] 
defendant  to  take  the  plaintiff  out  of  the  operation  of  this 
general  rule. 

The  assignment  of  the  second  error  presents  the  question 
whether  there  was  a  misjoinder  of  counts  or  not.  The  action  is  in 
assumpsit,  and  it  is  contended  by  the  counsel  for  appellant  that 
the  fourth  count  in  the  declaration  is  substantially  one  in  cove- 
nant, and  should  not  have  been  joined  with  the  other  counts,  which 
are  all  in  assumpsit.  A  misjoinder  of  counts  upon  which  the 
same  judgment  can  not  be  rendered,  may  be  assigned  for  error, 
and  is  not  cured  by  verdict.  16  Johns.  148.  And  hence  this 
point  is  properly  before  us.  In  determining  the  question  of  a 
misjoinder,  we  have  to  be  governed  more  by  the  form  of  the  count, 
than  b}^  the  substance  contained  in  it.  Although  a  count  may  be 
held  on  demurrer  to  be  defective  in  stating  the  cause  of  action, 
yet,  if  in  its  form  it  correspond  with  the  other  counts  to  which  it 
may  have  been  joined,  an  objection  to  the  whole  declaration  on 
account  of  misjoinder  does  not  exist.  Counsel  have  much  relied 
on  the  case  of  Orton  v.  Butler,  16  Eng.  Com.  Law  R.  361.  But 
that  case  is  one  where  a  count  intended  to  be  one  in  trover,  Avas 
joined  with  one  in  trespass,  when  in  fact  it  had  none  of  the  char- 
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iicteristics  of  a  count  in  trover  in  it,  except  the  usual  conclusions, 
and  showed  upon  its  face  a  clear  cause  of  action  in  assumpsit.  It 
is  expressly  said  in  that  case,  by  one  of  the  judges  (p.  363),  that 
the  count  was  not,  in  point  of  form,  like  one  in  trover.  Now,  in 
the  present  case,  the  fourth  count  alleges  that  the  parties  made  a 
certain  agreement  in  writing,  under  seal,  reciting  the  same,  and 
then  avers  that  the  plaintiff's  intestate  proceeded  to  comply  with 
all  the  stipulations  on  his  part,  but  that  he  was  prevented  by 
the  defendant's  failure  to  comply,  from  wholly  doing  and  per- 
forming the  said  agreement,  and  that  by  reason  thereof  the  said 
agreement  became  rescinded.  It  avers  farther,  that  in  consequence 
of  this  rescission,  the  defendant  became  liable  to  pay  to  said  Teed 
as  much  as  the  work  done  by  him  was  reasonably  worth,  etc.  etc. 
concluding  in  the  usual  way  by  averring  an  assumpsit  and  refusal. 

There  can  be  no  doubt,  that  in  point  of  form  this  is  a  count 
[*  328]  in  assumpsit.     Tlie  sealed  instrument  is  merely  set  out  by 

way  of  inducement,  a  rescission  of  the  contract  is  plainly 
alleged,  restoring  tlie  parties  to  the  condition  in  which  they  stood 
before  making  it,  and  from  tliis  original  condition,  the  liability  of 
the  defendant  to  pay  for  the  work  a  reasonable  price  is  correctly 
deduced. 

There  was  a  separate  demurrer  to  this  fourth  count,  but  as  the 
defendant,  after  the  demurrer  was  decided  against  him,  pleaded 
over,  the  question  whether  a  party  can  sue  in  assumpsit  under  a 
state  of  case  as  shown  in  said  count,  is  not  presented  on  the  de- 
murrer. The  instructions,  however,  which  the  court  gave,  and  to 
the  giving  of  which  the  defendant  below  objected,  raise  the  same 
point,  bringing  the  question  properly  before  us.  We  are  aware 
that  courts  of  very  high  authority  have  held,  that  a  party  must 
seek  his  remedy  on  his  special  contract  alone,  where  he  has  per- 
formed woik  under  said  contract,  and  has  been  prevented  by  the 
act  or  default  of  the  opposite  party,  to  complete  all  he  had  under- 
taken to  perform.  The  case  in  16th  of  Peters,  319,  however,  to 
which  our  attention  has  been  specially  directed,  does  not  go  quite 
that  far.  The  court  there  decide  no  more  than  this,  that  where  a 
deed  is  the  foundation  of  the  claim,  and  can  still  be  regarded  as 
subsisting  and  in  full  force  between  the  parties,  the  action  to  en- 
force its  provisions  must  be  upon  the  instrument  itself.  This  de- 
cision we  are  not  disposed  to  question.  It  is  different,  however, 
where  a  manifest  default  on  the  part  of  one  of  the  parties  can  be 
made  to  appear,  amounting  in  law  to  the  total  rescission  by  liim, 
and  putting  it  in  the  power  of  the  other  party  to  rescind  it  on  his 
part.  This  court  has  repeatedly  and  uniforral}'  decided,  that  in 
such  case  a  party  may  recover  for  work  and  labor  done  in  assump- 
sit. We  do  not  feel  called  upon  to  disturb  the  law  now  as  settled 
in  our  state  by  a  train  of  decisions.  This  court  have  said  in  the 
case  of  Butts  v.  Huntley,  1   Scam.  413,    "that   where  a  written 
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contract  exists  to  perform  a  particular  piece  of  work,  and  tlie 
workman  performs  part  and  is  prevented  from  finishing  it  by  the 
other  party,  he  may  treat  the  contract  as  rescinded,  and 
recover  the  value  of  his  labor."  This  decision  is  sus-  [*  329] 
tained  in  Herrington  v.  Hubbard,  1  Scam.  5b9  ;  Reed  v. 
Phillips^  4  Scam.  40  and  Bannister  v.  Head,  1  Gilm.  100  ;  in  which 
last  c.ise  the  authorities  seem  to  have  been  carefully  collected  and 
reviewed.  In  addition,  10th  Johns.  36  and  4  Wend.  290,  maybe 
cited  as  sustaining  the  view  by  the  supreme  court. 

Another  error  assigned  is,  that  by  the  contract  set  out  in  the 
fourth  count,  and  given  in  evidence  by  the  plaintiff,  the  parties 
became  partners,  and  that  consequently  tne  plaintiffhas mistaken 
his  remedy.  In  this  agreement.  Teed  covenants  "■  to  do  the  car- 
penter and  mill-wright  work  appertaining  to  a  flouring  mill  of 
four  run  of  stone,  in  a  good  and  workmanlike  manner,  to  pay  the 
defendant  $50  to  furnish  money  for  the  purchase  of  iron,  glass, 
nails,  bolting  cloths,  etc.,  which  with  all  other  moneys  advanced, 
was  to  be  refunded  with  twelve  per  cent,  interest  from  the  com- 
pletion of  the  mill,  from  defendant's  share  of  the  profits  of  said 
mill.  Teed  was  to  advance  such  further  sums  as  he  could  com- 
mand, and  as  should  be  necessary  for  the  prosecution  of  the 
work,  and  was  to  advance  the  money  for  the  payment  of  one 
Consel  for  hewing  timber  for  the  mill,  one  year  from  the  date  of 
agreement.  All  money  to  become  due  Teed  under  the  contract, 
was  to  remain  unpaid  until  all  debts  then  due  by  the  defendant 
could  be  liquidated.  The  defendant,  Selby,  covenanted  to  fur- 
nish the  hewn  timber,  sawed  lumber,  mill  stones  and  other  ma- 
terials, to  do  the  necessary  digging,  to  board  Teed  and  his  hands, 
and  to  convey  to  Teed  on  the  completion  of  the  mill,  one  undi- 
vided fourth  part  of  certain  lands,  and  an  undivided  fourth  part 
of  the  mill  and  appurtenances.  Six  months  from  the  date  of  the 
contract,  which  was  May  2d,  1840,  Teed  was  to  receive  one 
fourth  part  of  the  profits  arising  from  the  saw  mill  on  the  lands  to 
be  conveyed,  and  one  fourth  part  of  the  profits  of  the  flouring 
mill,  as  soon  as  started,  and  no  hand  was  to  be  employed  without 
the  consent  of  both  parties.  " 

Upon  a  careful  examination  of  the  terms  of  this  agreement,  and 
applying  to  them  the  general  principles  in  relation  to  what  con- 
stitutes a  partnership,  as  between  the  parties  themselves, 
inter  sese,  we  are  strongly  inclined  to  the  opinion  that  [*  330] 
Teed  and  Selby  did  become  partners  by  virtue  of  said  in- 
strument, at  least  from  the  time  that  Teed  became  entitled  to 
the  perception  of  the  profits  in  the  said  two  mills.  It  is,  how- 
ever unnecessary  to  decide  upon  the  character  of  this  instrument, 
under  the  view  which  we  take'of  this  objection.  It  is  now  made 
for  the  first  time,  the  record  clearly  showing  that  the  defendant 
never  made  it  in  the  court  below.     As  remarked  before,  the  fourth 
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count  is  not  before  us  on  demurrer,  the  defendant  having  waived 
any  objection  to  it  by  pleading  over.  No  motion  was  made  to  ex- 
clude this  paper  when  offered  by  plaintiff,  nor  was  the  evidence 
demurred  to  as  showing  a  state  of  facts  destructive  of  the  plaint- 
iff's right  to  recover.  The  court  was  not  called  upon  in  any 
manner  whatever,  to  determine  whether  the  contract  created  a 
partnership  or  not.  On  the  contrary,  it  seems  to  have  been  the 
desire  of  the  defendant's  counsel  to  make  it  appear  by  the  evi- 
dence, tliat  Teed  was  not  a  partner  of  the  defendant.  Under 
these  circumstances,  we  can  not  allow  him  now  the  benefit  of 
this  objection.  In  a  case  precisely  like  the  present,  where  it  was 
insisted,  in  the  supreme  court  of  New  York,  that  the  action  could 
not  be  sustained,  as  tlie  plaintiff  and  defendant  before  the  com- 
mencement of  tlie  suit  had  become  partners  in  the  subject  matter, 
it  was  held  "  that  it  was  too  late  to  urge  the  objection  now  for  the 
first  time. "  Smith  v.  Allen,  18  Johns.  247.  We  think  that 
when  the  record  satisfactorily  shows,  that  the  parties  did  not 
deem  it  proper  to  question  certain  of  their  respective  rights  in  the 
court  below,  they  must  be  considered  as  having  waived  them,  and 
can  not  be  permitted  to  dispute  them  liere,  in  a  court  of  appeal, 
for  the  first  time.  If  a  different  course  were  allowable,  this  court 
in  many  cases,  and  in  violation  of  the  constitution,  would  become 
a  court  of  original  jurisdiction. 

The  last  assignment  of  error  goes  to  the  overruling  of  the 
motion  for  a  new  trial,  which  was  made  by  defendant,  for  the 
reason  amongst  others,  that  the  verdict  was  against  law  and  evi- 
dence ;  and  the  consideration  of  this  assignment  renders  it  neces- 
sary to  advert  to  the  evidence,  which  is  very  voluminous 
[*  331]  indeed.  The  following  facts,  which  bear  particularly  on 
the  question  of  rescission,  and  are  deemed  important,  and 
which  have  been  extracted  and  condensed  with  some  considerable 
care,  appear  to  have  been  established  by  the  evidence. 

Teed,  some  time  after  the  contract  was  made,  employed  hands 
and  went  to  work  on  the  frame  of  said  flouring  mill,  and  some- 
time in  August  1840,  he  was  ready  to  raise  said  frame,  bnt  he 
was  delayed  in  doing  so,  the  defendant,  Selby,  not  having  done 
the  necessary  digging.  It  was  not  before  some  time  in  Oc- 
tober that  the  frame  was  put  up.  Some  of  the  materials,  as 
some  witnesses  say,  were  not  furnished  quite  as  fast  as  they  were 
needed.  If  they  had  been  furnished  in  time,  witnesses  tliink  that 
Teed  would  have  probably  procured  hands  and  finished  the  job 
sooner.  Teed  went  on  and  put  in  the  running  work  at  first  for  two 
run  of  stones,  and  the  mill  was  started.  In  summer  of  1843,  about 
three  weeks  before  his  death,  Teed  had  prepared  in  part,  the 
wheels  for  the  running  work  for  thfe  remaining  two  runs  of  stones, 
and  wanted  timber  to  make  the  cogs  for  said  wheels,  which  was 
not  then  furnished.     The  mill  stones  for  the  last  two  run  were 

284 


1847.]  Selby  v.  Hutchinson.  332 

Opinion  of  the  Court. 

not  furnished  before  Teed's  death.  Some  of  the  plaintiff's  wit- 
nesses are  of  opinion,  that  if  the  materials  had  all  been  properly 
on  hand,  the  gristmill  might  have  been  completed  before  Teed 
died.  Some  time  after  Teed's  death,  his  administrator,  a  physi- 
cian, offered  to  complete  the  contract  entered  into  by  his  intes- 
tate, which  defendant  declined,  unless  he  would  first  take  out 
the  running  work  put  in  by  Teed,  as  it  was  not  well  done,  and  of 
no  use,  and  put  in  other  work.  It  is  shown  by  the  testimony  of 
several  wheelwi-ights  that  the  running  work  put  in  by  Teed  was 
really  very  defective,  not  worth  the  material,  and  that  it  had  to 
be  taken  out  and  had  to  be  replaced  by  a  new  one.  The  delay 
in  digging  is  explained  by  several  witnesses,  as  arising  from  the 
fact  that  Teed  had  to  direct  it,  or  to  lay  it  out,  and  that  he  failed 
to  do  so  ;  that  at  one  time  when  the  digging  should  have  been 
done,  he  was  absent  for  upwards  of  a  week.  Teed,  while  he 
was  at  work  at  Selby's  mill,  was  engaged  in  building  two 
or  more  mills  for  other  people.  The  defendant,  Selby,  [*  332] 
complained  often  to  Teed  about  the  work  not  being  well 
done,  and  also  heard  Selby  complain  that  he,  Teed,  had  failed  to 
give  directions  as  to  the  digging.  Teed  was  never  heard  to  com- 
plain about  Selby's  delay.  If  full  credence  were  to  be  given  to 
one  of  defendant's  witnesses,  it  would  appear  that  in  several  in- 
stances, the  materials  were  ready  a  year  before  Teed  made  use  of 
them,  and  that  at  one  time,  he  did  not  work  at  all  for  six  months ; 
and  also  that  when  Teed  asked  for  timber  to  make  the  wheels  for 
the  remaining  two  run  of  stones,  he  was  required  to  point  out 
what  kind  of  timber  he  wanted,  which  he  promised  but  failed  to 
do.  The  witness,  for  reasons  apparent  on  the  record,  is,  how- 
ever, not  entitled  to  full  credit,  but  in  so  far  as  his  testimony  is 
supported  by  others,  and  this  is  really  the  case  with  the  greater 
portion  of  his  statements,  it  can  not  be  rejected.  All  witnesses 
who  are  asked  the  question,  testify  that  Teed,  up  to  the  time  of 
his  death,  claimed  that  the  contract  was  in  force.  It  does  not 
appear  that  Teed  furnished  the  $50.00,  which  he  was  to  have  fur- 
nished, nor  any  other  sums  of  money,  save  what  he  had  made  out 
of  the  profits  of  the  grist  mill,  and  what  he  had  paid  to  Consel. 
Several  witnesses  say  that  if  Teed  had  worked  steadily,  the  whole 
work  might  have  been  performed  before  he  died. 

Upon  this  testimony,  the  jury  below  found  a  verdict  for  plaint- 
iff, or  in  other  words,  they  found  that  the  contract  heretofore  ex- 
isting, had  become  totally  rescinded  by  the  default  or  neglect  of 
the  defendant,  Selby,  as  to  himself,  and  that  Teed,  having  done 
everything  on  his  part  to  be  performed,  became  entitled  to  treat 
it  as  rescinded. 

Now,  we  are  of  opinion  that  in  this  the  jury  were  most  obvi- 
ously and  manifestly  mistaken.  If  the  evidence  show  any  default 
at  all  on  defendant's  part,  it  shows  one  so  slight  in  its  nature, 
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that  no  rescission  can  be  founded  upon  it,  for  it  is  not  eyevy  par- 
tial neglect  or  refusal  to  comply  with  some  of  the  terms  of  the 
contract  by  one  party,  which  will  entitle  the  other  to  abandon  at 

once  the  special  and  solemn  obligation  entered  into  by  the  . 
[*  333]  parties,  and  by  which  they  had  made  for  themselves  the 

law  which  was  to  control  them.  In  order  to  justify  an 
abandonment  of  the  contract,  and  of  the  proper  remedy  growing 
out  of  it,  the  failure  of  the  opposite  party  must  be  a  total  one  ; 
the  object  of  the  contract  must  have  been  defeated,  or  rendered 
unattainable  by  his  misconduct  or  default.  For  partial  derelic- 
tions, and  non-compliances  in  matters  not  necessarily  of  first  im- 
portance to  the  accomplishment  of  the  object  of  the  contract, 
the  party  injured  must  still  seek  his  remedy  upon  the  stipulations 
of  the  contract  itself. 

The  most  that  can  be  said  of  Selby's  conduct  is,  that  he  was 
somewhat  dilatory  in  preparing  the  digging,  and  furnishing  ma- 
terials. But,  it  was  at  last  all  furnished,  with  the  exception  of 
some  timber  which  was  asked  for  a  short  time  before  Teed  died. 
There  was  no  necessity  for  furnishing  the  two  last  mill  stones,  as 
the  running  work  for  them  was  not  yet  prepared  when  Teed  died. 
Much  of  the  defendant's  testimony  contradicts  the  fact  that  there 
was  any  delay;  but  as  the  jury  had  a  right  to  determine  the  contra- 
dictory evidence  in  favor  of  the  plaintiff,  we,  of  course,  do  attach 
no  weight  to  these  denials  here.  It  is  clearly  established,  how- 
ever, by  the  proof,  that  Teed  was  equally  dilatory — that  he  did 
not  work  steadily,  and  that  some  of  Selby's  delay  was  in  fact 
caused  by  Teed's  own  negligence  and  carelessness.  But  even  if 
Selby's  default  had  been  of  greater  magnitude,  and  one  which 
could  have  been  clearly  charged  upon  him  alone,  it  is  manifest 
from  the  evidence  that  Teed  waived  all  objections  on  that  score, 
and  proceeded  with  the  woik  until  very  sliortly  before  his  death. 
If,  then,  he  had  any  cause  to  abandon  the  contract  at  any  tirae 
while  he  was  progressing  with  his  work,  it  is  evident  that  he  has 
not  chosen  to  do  so,  but  by  going  on  after  the  existence  of  such 
cause,  he  has  affirmed,  in  the  most  unequivocal  manner,  the  con- 
tinued subsistence  of  the  contract. 

As  for  the  offer  of  the  administrator  to  complete  the  contract, 
and  the  refusal  of  Selby,  it  is  only  necessary  to  say,  without 
deciding   any   other   point   which    might   be    presented  by    this 

peculiar  state  of  facts,  that  the  refusal  of  Selby  was 
[*334]   qualified  by  his  stating,  that  he  would   allow  such  com  - 

pletion,  provided  the  defective  work  was  first  taken  out, 
and  other  put  in  place  of  it.  This  we  think  he  had  a  right  to 
demand,  and  it  does  not  appear  that  the  administrator  assented  to 
this  proposal. 

The  motion  for  a  new  trial,  for  the  reason  that  the  jury  found 
against  the  law  and  the  evidence,  ought  to  have  been  allowed  by 
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the  court  below.  For  this  error,  judgment  must  be  reversed  at 
the  costs  of  the  appellee,  to  be  paid  by  him  in  due  course  of  ad- 
ministration, and  the  cause  is  remanded  for  a  new  trial,  and  such 
further  proceedings  as  to  law  and  justice  may  appertain. 

Judgment  reversed. 


William  W.  Pickering  v.  Fletcker  Mizner,  et  ai. 

Appeal  from  Kendall. 

1.  Appeal — bond  to  be  in  transcnpt.  Where  a  case  is  taken  to  the  supreme  court 
by  appeal,  the  appeal  bond  should  be  copied  and  certified  by  the  clerk  of  the  circuit 
court  as  a  part  of  the  record,  that  the  supreme  court  may  determine  whether  the  order 
allowing  the  appeal  has  been  complied  with. 

This  case  originated  before  a  justice  of  the  peace-  of  Kendall 
county,  who  rendered  a  judgment  in  favor  of  the  plaintiff  for 
$54,  and  the  defendent  appealed  to  the  circuit  court.  It  waa 
there  heard  before  the  Hon.  John  D.  Caton  and  a  jury  at  the 
April  term,  1847,  Avhen  a  verdict  was  rendered  for  the  plaintiff 
for  $37.78,  for  which  sum  the  court  rendered  a  judgment,  and  for 
five  sixths  of  the  costs. 

The  defendant  prayed  an  appeal,  which  was  allowed  on  condi- 
dition  that  he  enter  into  a  bond  with  one  Decolia  Towle,  as 
security,  in  the  sum  of  $150,  within  forty  days. 

T.  L.  Dickey,  for  the  appellees,  moved  to  dismiss  the  appeal  in 
eTAis  case,  because,  by  the  order  of  the  circuit  court,  the 
appeal  was  allowed  on  condition  that  the  appellant  should  [*335] 
enter  into  bond  with  Decolia  Towle,  his  security,  in  the 
sum  of  $150,  in  forty  days  from  the  adjournment  of  said  court, 
and  it  appeared  that  the  appeal  bond  was  executed  by  said 
"Decolia  Towle  and  others  as  his  securities."  It  did  not  appear 
from  the  record  sent  up,  that  the  bond  was  in  the  sum  of  $150, 
nor  what  was  the  condition,  if  any,  therein  contained. 

He  contended  that  a  copy  of  the  bond  should  be  certified  in  the 
record;  that  the  parties  thereto  should  be  the  same  as  directed  in 
the  order  granting  the  appeal ;  and  that  an  equivalent  bond  would 
not  be  a  compliance  with  the  order.  In  support  of  these  posi- 
tions he  cited  Ryder  v.  Stevenson,  3  Scam.  540,  and  Brooks  v. 
Jacksonville,  1  do.  568. 

D.  L.  Gregg,  for  the  appellant,  resisted  the  motion. 

Opinion  of  the  court  by  Treat,  J.*  The  appellees  move  to 
dismiss  this  appeal,  because  the  record  fails  to  show  that  the  ap- 
peal was  perfected  by  the  appellant.  The  clerk  certifies  that  an 
appeal  bond  was  filed  as  required  by  the  order  allowing  the  appeal, 
but  the  bond  is  not  copied  into  the  record.     This  is  not  sufficient. 
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Th5  clerk  should  have  copied  the  bond,  and  certified  it  as  a  part 
of  the  record,  so  that  this  court  could  determine  whether  the  or- 
der of  the  circuit  court  was  complied  with.  That  is  a  question 
for  this  court,  and  not  the  clerk  to  decide.   The  motion  is  granted. 

Appeal  dismissed. 


Rachel  Rigg  v.  John  Cook,  who  sues  by  his  next  friend,  A.  G. 

Edwards. 

[*  336]  •  Appeal  from  St.  Clair. 

1.  Real  Estate — after  acquired  title.  A.  settled  on  certain  lands,  and  to  secure 
the  title,  purchased  of  B.  certain  militia  claims.  To  secure  the  purchase  money  and 
other  indebtedness  to  B.,  he  mortgaged  tlie  lands  to  him  with  a  covenant  of  warranty. 
The  claims  were  afterwards  confirmed,  and  the  lands  entered  with  them  :  Held.,  that 
A.  although  he  had  not  the  legal  estate  at  the  time  of  executing  the  mortgage,  by  en- 
tering the  land,  acquired  it,  and  that  the  same  inured  to  the  benefit  of  the  mortgagee  : 
Held,  also,  that  A.  and  all  persons  claiming  through  him  were  estopped  by  the  cove- 
nantvjf  warranty  contained  in  the  mortgage  from  asserting  any  title  as  against  the 
mortgagee  and  those  claiming  under  him.     (a) 

2.  Execution — irregularity  of  proceedittgs.  Where  a  court  has  authority  to  order  a 
sale  of  land  and  a  sherifif  to  make  such  sale,  the  errors  of  the  one  and  the  irregularities 
of  the  other  must  be  inquired  into  and  corrected  directly,  and  not  collaterally  ;  either 
by  a  resort  to  an  appellate  tribunal,  or  a  direct  application  to  the  court  issuing  the  pro- 
cess, and  having  the  rightto  control  it.     (b) 

3.  Real  Estate — evidence  of  possession.  A  witness  was  inquired  of  as  to  the  con- 
trol of  the  property  of  a  deceased  person:      Held,  that  the  inquiry  was  proper. 

4.  Same.  A  witness  was  asked  to  state  all  that  was  said  by  a  person  in  possession 
of  land  at  a  time  when  he  paid  rent,  relating  to  and  explanatory  of  such  payment : 
Held,  that  the  statements  accompanying  the  payment  of  the  rent  were  a  part  of  the  res 
gesice,  and  were  admissible  for  the  purpose  of  illustrating  the  character  of  the  transac- 
tion, and  explaining  the  object  and  intention  of  the  party,      (c) 

5.  Same — denial  of  landlord's  title.  While  a  tenancy  exists,  the  tenant  can  not  dis. 
pute  the  title  of  his  landlord,  either  by  setting  up  a  title  in  himself  or  a  third  person, 
The  possession  of  the  tenant  is  the  possession  of  the  landlord  as  long  as  the  tenure  is 
acknowledged.     It  is  not  until  the  tenure  is  denied,  and  the  fee  claimed  adversely,  that 

*WiLSON,  C.  J.  and  Justice  Denning  did  not  hear  the  motion,  etc. 

Cases  Citing  Text.  misrecital  of  judgment  in  sheriff's    deed 

(a)  Deed  in  which  operative  words  are  made  in   pursuance  of  it,  does  not  vitiate 

"grant,  bargain  and  sell  "  passes  after  ac-  title.     Phillips  7'.  Coffee,  17  111.  154,   157. 

quired  title.     King  v.  Gibson's  Admr.  33  Rule  applied,  court  holding  that  omission 

111.  348,  353.     Party  claiming  under  deed  to  mention  hour  of  sale  in  sheriffs  adver- 

is  estopped  to  deny  any  fnct  recited  in  it.  tisement  of  sale,  could  not  be  taken  advan- 

Pinckard  v.  Milmine,  76  111.  453.  tasje  of  collaterally  and  by  third  persons. 

ip)  Where  court  has  jurisdiction  of  sub-  McCormick  t/.  Wheeler,  36  111.  114,  119. 

ject   matter  and  parties,  validity  of   pro-  Rule  applied,  court  holding  that  notice  of 

ceedings  will  not  be  questioned  in  collat-  sale,  not  in  compliance  with  law,  could  not 

eralsuit.   Buckmaster  z/.  Ryder,  12  lU,  207,  be  objected    toby  stranger  to   record   in 

215;  Lane  v.   Bommelmann,   17    111.95.  collateral  suit.     Cook  z/.  City  of  Chicago, 

98  ;  Durham  v.  Heaton,  28  111.  264,  272  ;  57  111.  268,  270. 

Mulford  7/.  Stalzenback,  46  111.  303;  Feast-  (<;)  Upon  question  of  abandonment  of 

er   V.  Fleming,   56    111.457;  Jackson   v.  land  by  defendant,  his  declarations  made 

Spink,  59  111.  404,  409;  Hobson  v.  Ewan,  while  he  was  removing  fence,  are  admis- 

02  III,  146;  Cakes  v.   Williams,  107  111.  sible  asbart  of  w  _$'^.f/^.    Welch  a.  Louis, 

154.     Rule    applied,   court  holding  that  31  111.  446,  458. 
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the  possession  assumes  a  hostile  character  and  the  statute  of  limitations  begins  to  run. 

6.  Real  Estate — adverse  title2n  tenant.  Where  a  possession  has  been  consistent  with 
or  in  submission  tothe  title  of  the  real  owner,  nothing  but  a  clear,  unequivocal  and  notori- 
ous disclaimer  and  disavowal  of  the  title  of  such  owner  will  render  the  possession,  how- 
ever long  continued,  adverse.     (<?) 

7.  Jury — right  to  poll.  •  A  party  has  the  right  to  have  the  jury  polled  on  the  receipt 
of  the  verdict,  whether  it  is  brought  in  sealed  or  delivered  ore  tenus  by  the  foreman. 
This  right,  however,  must  be  exercised  before  the  jury  are  discharged. 

8.  ^XUK— sealing  verdict.  A  direction  to  the  jury  to  seal  up  their  verdict  and  sepa- 
rate, does  not  dispense  with  their  personal  attendance  in  court  when  the  verdict  is 
opened ;  and  if  any  of  them  then  dissent,  the  verdict  can  not  be  received. 

9.  Same — ejfect  of  discharge.  After  a  verdict  is  received,  and  the  jury  discharged,  the 
control  of  the  jury  over  the  case  is  at  an  end,  and  they  can  not  be  recalled  to  alter  or 
amend  the  verdict,     {/) 

Ejectment,  in  the  St.  Claii"*  circuit  court,  brought  by  the  ap- 
pellee against  the  appellant,  and  heard  before  the  Hon. 
GusTAVUS  p.   KoERNER  and   a  jury,  at  the  May   terra,  [*  337] 
1847.     Verdict  and  judgment  for  the  plaintiff. 

The  evidence  and  instructions  on  the  trial  in  the  court  below, 
are  stated  in  the  opinion  of  this  court. 

W.  H.  Underwood,  for  the  appellant.  .  1.  The  four  militia 
claims  mortgaged  by  Hosea  Rigg  and  wife  to  Perr3%  were  con- 
firmed under  an  act  of  congress  of  March  3d,  1791,  the  sixth 
section  of  which  authorized  the  governor  of  the  northwest  ter- 
ritory to  make  a  grant  of  not  exceeding  one  hundred  acres  of 
land,  to  certain  persons  who  had  done  military  duty  at  Vincennes, 
to  be  laid  in  such  form  and  i^lace  as  said  governor  should  direct. 
Public  Land  Laws,  etc.  Part  I,  42.  The  claims  in  question  were 
unlocated  grants  at  the  time  of  the  making  of  the  mortgage  in 
question.  Afterwards,  by  an*  act  of  congress  of  February  20th, 
1812,  commissioners  were  appointed  to  inquire  into  the  validity  of 
claims  derived  from  conformations  of  the  governors  under  the 
above  act.  Ih.  198,  §  1.  Afterwards,  on  the  16th  day  of  April, 
1814,  an  act  of  congress  was  passed,  confirming  the  claims  in 
question  among  other  claims,  setting  apart  a  district  for  the  same 
to  be  entered,  and  allowing  persons  having  such  unlocated  claims 
to  enter  lands  therein,  by  giving  in  exchange  the  old  confirma- 
tions.   Ih.  244-0,  §§  2,  3,  4.^6. 

The  mortgage  was  given  of  claims  which  were  inchoate,  and 
were  chattels  real  (5  Johns.  Ch.  R.  227)  and,  at  the  time  it  was 

(d)  Tenant   can  not   dispute   his  land-  (/)  Conversation  between    jurors  and 

lord's  title.     Prettyman  i^.  Walston,  34  111.  attorney  of  party  before  verdict  is  read  in 

17o,  190.     Trustee  in  possession  can  not  court  is  such  misbehavior  as  will  invalidate 

claim  adversely  to  title  under  which  he  en-  verdict.     Martin  v.  Morelock,  32  111.  485, 

tered.without  first  surrenderingpossession.  487.     Discharge  of  jurors  by  judge  with- 

O'Halloran  z/.  Fitzgerald,  71  111.  53,  58.  out  consent  of  parties,    before  verdict  is 

{e)  Adverse   possession   to  defeat   legal  delivered   in    court,  invalidates    verdict, 

title  must  be  adverse  and  continuous  for  Bond  v.  Wood,  69  111.  283,  384. 
twenty  years.     Jackson  v.  Berner,  48  111. 
303,  208. 
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given,  it  was  presumed  from  the  description  in  the  mortgage, 
that  it  would  have  been  located  under  the  act  of  1791.  The  fact 
that  the  mortgaged  claims  were  exchanged  afterwards  under  a 
subsequent  act  of  congress,  did  not  enable  the  mortgagee  or  his 
representatives  to  proceed  at  law  against  the  property  taken  in 
exchange  for  the  mortgaged  chattels.  3  Gilin.  468 ;  13  Peters, 
498,  450.  The  foreclosure  at  law  only  transferied  the  title  of  the 
mortgagor  in  the  mortgaged  property  at  the  time  of  tlie  execu- 
ion  of  the  mortgage.    State  Bank  v.  Wilson  (^ante  57)  4  Scam.  364. 

2.  The  execution  against  Rigg  and  wife  ought  not  to  have 

been  admitted  in  evidence,  because  it  varied  from  the 
[*338]  judgment  in  names  of  parties.     Williams  v.  Claytor,  1 

Scam.  505;  Blanchard  ^?.  Blanchard,  3  Iredell,  107;  and 
because  the  property  directed  to  be  sold  is  uiTcertain,  and  the 
execution,  therefore,  void.  Fitch  v.  Pinkard,  4  Scam.  88.  To 
make  a  judicial  sale  valid,  there  must  be  a  legal  judgment,  and 
an  execution  authorized  by  such  judgment  against  the  property 
sold.  Curtis  v.  Doe,  Bre.  100 ;  Hinman  v.  Pope,  1  Gilm.  136  ; 
Atkins  V.  Hinman,  2  do.  448. 

3.  The  mortgage  not  being  of  the  land  in  question,  the  title 
afterwards  acquired  in  1814  and  perfected  by  patent  in  1840  in 
Rigg,  does  not  enure  to  the  benefit  of  the  purchaser  on  the  mort- 
gage. By  the  common  law,  a  subsequent  title  only  enures  where 
there  is  a  warranty  of  title  to  the  particular  land.  11  Ohio,  253  ; 
1  Cowen,  616;  9  do.  18;  1  Wend.  502.  Our  statute  in  relation  to 
titles  enuring,  in  force  July  1st,  1827  (long  after  this  mortgage 
was  made  and  foreclosed),  only  applies  to  a  case  where  a  grantor 
conveys  in  fee  simple  absolute.     §  7. 

4.  The  patent  to  Rigg  in  1840  is  conclusive  evidence  of  title 
in  him  at  that  time,  and  merges  all  previous  equities  in  a  court  of 
law.     13  Peters,  498,  450,  517. 

5.  The  court  below  erred  in  permitting  Davis  to  testify  wlio 
had  the  control  of  Gov.  Edwards'  real  property  after  his  death; 
that  is  a  question  of  law.  And  also  who  administered  upon  his 
estate;  that  should  have  been  proved  by  the  records  of  the  pro- 
bate court.     Williams  v.  Jarrot,  1  Gilm.  129. 

6.  The  statements  made  by  Rigg  at  the  time  of  paying  rent 
were  admissible  as  a  part  of  the  res  gestae  1  Greenl.  Ev.  123, 
§§  108-9;  1  Starkie's  Ev.  36;  2  J.  J.  Marsh.  383.  The  payment 
of  rent,  as  rent,  is  always  open  to  explanation.  Chitty  on  Con. 
260  ;  1  Eng.  Com.  Law  R.  355. 

7.  The  doctrine  of  estoppel  is  construed  strictly,  and  must  be 
certain  to  a  certain  intent.  1  Greenl.  Ev.  26,  §  22.  By  the  com- 
mon law,  a  tenant  is  not  estopped  from  denying  the  title  of  his 
landlord,  except  a  tenant  by  indenture.  The  latest  decisions  are, 
that  only  a  tenant  by  indenture  and  one  who  enters  upon  land 
under    his    landlord's    title,     is    estopped     from    denying    the 
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landlord's    title.      2    Smith's    Leading    Cases,    472;    2   r*339] 
Thomas'  Coke,  331;  7  Wend.  403;  12  do.  108;  1  Greenl. 
Ev.  §  25. 

L.  Trumbull,  for  the  appellee.  1.  The  witness,  Davis,  was 
not  asked  who  administered  u[)on  the  estate  of  N.  Edwards,  and 
his  statement  that  Mrs.  Edwards  was  executrix  was  uncalled  for 
and  wholly  immaterial,  as  the  will  of  said  Edwards,  also  in  evi- 
dence, established  that  fact.  Davis  was  required  to  state,  and 
did  testify  all  that  Rigg  said  about  the  payment  of  rent  and  ex- 
planatory thereof,  and  the  refusal  of  the  court  to  permit  said  wit- 
ness to  state  what  Rigg  told  him  upon  other  subjects,  was  right. 

II.  By  the  payment  of  rent  and  the  mortgage  with  covenants 
of  warrant}^  Rigg  was  estopped  from  disputing  plaintiffs  title. 
3  Peters,  48  ;  1  Greenl.  Ev.  §  24. 

III.  The  militia  claims  were  real  estate.  15  Peters,  98.  A 
title  to  land  becomes  a  legal  title  when  confirmed,  and  such  con- 
firmation is  a  higher  evidence  of  title  than  a  patent.  2  Howard's 
(U.  S.)  R.  344. 

A  confirmation  to  the  original  claimant  and  his  legal  represen- 
tatives enures  by  way  of  estopped  to  the  grantee  of  the  oriurinal 
claimant.  1  Ohio  Cond.  R.  181,  487  ;  5  Ohio,  337  ;  1  Ld.  Ray- 
mond, 729  ;  12  Johns.  204  ;  4  Bibb,  436  ;  Adams'  Ej.  47,  48,  and 
306  and  notes.     2  Gilm.  541;  4  Peters,  85. 

The  patent  to  Rigg  can  not  be  construed  to  operate  against  his 
grantee.     2  Howard's  (U.  S.)  R.  316,  344.       ' 

IV.  The  generalty  of  the  ol)jection  made  by  defendants  below 
to  the  admissil)ility  in  evidence  of  the  record  and  proceedings  up- 
on the  foreclosure  of  the  mortgage,  precludes  the  party  from 
pointing  out  any  specific  objections  in  this  court. 

A  general  objection  to  the  introduction  of  testimony  is  vague 
and  nugatory,  and  without  weigiit  in  an  appellate  court.  Cam- 
den V.  Doremus,  3  Howard's  (U.  S.)  R.  530.  If  it  were  admisis- 
ble  to  raise  the  objections  at  this  time,  they  would  not  be  tena- 
ble. There  is  no  variance  in  parties  or  amount  between  execu- 
tion and  judgment  when  carefully  examined. 

All  questions  arising  on  judicial  sales,  when  their  val-  [*  340] 
idiry  is  questioned  in  an  ejectment  suit,  must  be  those  of 
authority,  not  irregularity,  or  error  in   awardinsf,  executing  or 
confirming  process.     1  Baldwin's  C.  C.  R.  271,  272. 

The  regularity  of  the  execution  can  not  be  questioned  collater- 
allv.  Buckmaster  v.  Carlin,  3  Scam.  Ill;  Swiggart  v.  Harber,  4 
do!  364  ;  Voorhies  v.  U.  S.  Bank,  10  Peters,  474. 

V.  Defendant's  right  to  poll  the  jury  was  waived  by  the  agree- 
ment of  counsel  dispensing  with  the  further  attendance  of  the 
jurv  ;  at  all  events,  it  is  matter  of  discretion.     2  U.   S.  Dig.  696 
§  296. 
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Opinion  of  the  court  by  Treat,  J.  This  was  an  action  of 
ejectment,  commenced  in  the  St.  Chiir  circuit  court,  on  the  23d 
of  October,  1845,  by  John  Cook  against  Rachel  Rigg,  for  the  re- 
covery of  the  south  east  fractional  quarter  of  section  twenty 
three,  and  ■  the  north  fractional  half  of  section  twenty  six,  in 
township  one  north  of  range  eight  west,  containing  three  hundred 
and  thirty  nine  acres,  and  eighty  five  hundredths  of  an  acre. 

On  the  trial  before  the  jury,  the  plaintiff  read  in  evidence  four 
several  deeds  of  assignment  of  military  claims  from  Jean  B.  Rob- 
illard,  Michael  Chartran,  Charles  Lefoevre,  and  Regis  Martin  to 
Jean  F.  Perry,  beaiing  date  in  1803,  also  a  warranty  deed,  for  the 
consideration  of  $800,  from  Perry  and  wife  to  HoseaRigg,  for  the 
four  militia  claims,  dated  the  2d  of  May,  1808;  also  a  mortgage 
from  Rigg  and  wife  to  Perry,  bearing  date  the  3d  of  May,  1808, 
in  which  the  mortgaged  premises  are  thus  described  :     "  all  those 
four  several  tracts  or  quantities   of  one   hundred  acres   of  land, 
which,  by  a  law  of  the  United  States,  were  severally  granted  to 
Michael    Chartran,   Charles  Lefoevre,   Regis  Martin,  and    Jean 
Baptiste  Robillard,  as  being  militia  men  in  the  Illinois  country,  on 
the  first  day  of  August,  one  thousand  seven  hundred  and  ninety, 
and  had  done  militia  dut}-  therein,  and  who,  by  several  deeds  re- 
corded in  the  recorder's  office,  had   conveyed  the  same  to  said 
Jean  F.  Perry,  and  which  the   said  Jean  F.   Perry  conveyed  to 
the  said  Hosea  Rigg,  in  fee  simple  by  deed  dated  the  sec- 
[  *341]  ond  instant-,  and  which  said  four  hundred  acres  of  land 
are   laid    in    the    improvement  of  the  said  Hosea  Rigg, 
where  he   now  resides,  at    Turkey  Hill  aforesaid, "  and   which 
mortgage  was  given  to  secure  the  payment  of  $1544,  and  con- 
tained a  covenant  of  general  warranty.     The  plain  tiff  then  proved 
by  the  certificate  of  the  commissioner  of  the  general  land  office, 
that  the  claims  of  one  hundred  acres  each  were  confirmed  to  Jean 
F.  Perry,  as   the   assignee  of  Robillard,  Chartran,   Martin  and 
Lefoevre,  on  the  15th  of  January,  1813.     He  then  introduced  a 
certificate  of  the  register  of  the  land  office  at  Kaskaskia  showing 
that  Hosea  Rigg  did,  on  the  first  day  of  October,  1814,  enter  the 
south  east  fractional  quarter   of  section  twentj^-three,  and   the 
north  fractional  half  of  section  twenty-six,  in  township  one,  north 
of  range  eight  west,  which  contain  by  the  certificate  of  Elias  Ban- 
croft, deputy  surveyor,  three  hundred  and  thirty-nine  acres,   and 
eighty-five  hundredths  of  an  acre,   and  paid  for  said  fractional 
quarter  and  fractional  half  of  sections  aforesaid,  with  his  con- 
firmed unlocated  claim  to  three  hundred  and  thirty-nine  acres, 
and  eighty-five  hundredths  of  an  acre,  being  the  whole  claim  of 
Jean  B.  Robillard  of  one  hundred  acres,  the  whole  of  the  claim  of 
Regis  Martin  of  one  hundred  acres,  the   whole  of  the   claim  of 
Michael  Chartran  of  one  hundred  acres,  and  part  of  the   claim  of 
Charles  Lefoevre  of  one  hundred  acres,  which  said  claims  appear 
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of  record  in  the  books  of  this  office,  to  have  been  confirmed  as 
militia  claims  to  Jean  F.  Perry,  as  assignee  of  said  Robillard, 
Chartran,  Martin  and  Lefoevre ;  also  another  certificate  from  the 
same  officer,  showing  that  Rigg,  at  the  date  of  his  entry,  estab- 
lished a  right  of  pre-emption  to  the  north  fractional  half  of  sec- 
tion twenty-six,  by  proof  that  he  cidtivated  and  improved  the 
same,  prior  to  the  5th  of  February,  1818. 

The  plaintiff  then  read  in  evidence  certain  entries  from  the 
records  of  the  St.  Clair  circuit  court,  which  showed  that  at  the 
September  term,  1822,  in  a  proceeding  by  scire  facias  to  foreclose 
a  mortgage,  entitled  ''  Adelaide  Pensoneau,  by  her  inter- 
marriage, etc.  V.  Hosea  Rigg,  and  Hannah,  his  wife,"  a  [*  342] 
verdict  was  returned  in  favor  of  the  plaintiff  for  -f  2686, 
for  which  amount  and  the  costs  the  plaintiff  had  judgment,  with 
a  general  award  of  execution,  and  the  plaintiff  remitted  $104.96 
of  the  judgment ;  that  at  the  March  term,  1823,  the  record  was 
so  amended  as  to  show  that  the  remittitur  was  a  part  of  the  ver- 
dict, and  not  of  the  judgment,  and  that  the  execution  ordered  was 
a  levari  facias.  It  appeared  from  these  entries  that  the  suit  was 
contested.  Tiie  plaintiff  then  introduced  an  execution  issued 
out  of  the  same  county,  on  the  28tli  of  March,  1823,  command- 
ing the  sheriff  of  St.  Clair  county,  "  that  of  that  certain  tract  of 
land  with  the  appurtenances  thereunto  belonging  in  said  county, 
containing  four  hundred  acres,  be  it  more  or  less,  being  the  same 
tract  on  which  Hosea  Rigg  and  Hannah  his  wife  lately  resided  on, 
and  being  the  same  mentioned  in  the  mortgage  deed  in  the  scire 
facias  set  out,  you  cause  to  be  made  as  well  the  sum  of  two  thou- 
sand five  hundred  and  eighty-one  dollars  and  four  cents,  with  inter- 
est to  be  computed  thereon  from  the  ninth  of  September  last,  which 
Adelaide  Pensoneau  by  her  intermarriage  with  Augustin  Pen- 
soneau deceased,  administratrix  with  tiie  will  annexed  of  all,  etc. 
of  Jean  Francois  Perry  deceased,  lately  in  our  circuit  court  of 
said  county  recovered  against  the  said  Hosea  Rigg  and  Hannah, 
his  wife,  in  damages,  by  reason  of  the  non-performance  of  the 
covenants  in  the  said  scire  facias  mentioned,  as  also  the  sum  of 
thirty  dollars  and  forty-two  cents  for  the  costs  and  charges  about 
her  suit  in  that  behalf  expended."  On  this  writ,  the  sheriff 
made  return,  that  he  levied  the  same  on  the  land  in  question  on 
the  9th  of  April,  1823,  and  sold  the  land  on  the  26th  of  that 
month  for  the  sum  of  $1004.64.  The  defendant  objected  to  the 
introduction  of  tlie  judgment,  the  execation,  and  the  sheriff's  re- 
turn, and  excepted  to  the  decision  of  the  court  allowing  them  to 
be  read  in  evidence.  The  plaintiff  proved  that  the  lands  were 
duly  appraised  before  the  sale,  and  then  introduced  a  sheriff's 
deed  to  Adam  W.  Snyder,  the  purchaser  at  the  sale,  dated  the 
3rd  of  September,  1823,  for  the  lands  in  question  ;  also,  a  war- 
ranty  deed    from    Snj^der    and    wife,    to    the    late     Governor 
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[*  343]  Edwards ;  also,  legal  conveyances  from  the  heirs  at  law 
of  Governor  Edwards  to  the  plaintiff. 
The  plaintiff  then  called  William  C.  Davis,  who  testified  that 
Governor  Edwards  died  between  1831  and  1834,  leaving  Elvira 
Edwards,  his  widow,  and  certain  persons,  his  heirs  at  law.  Wit- 
ness did  not  know  the  land  in  dispute  by  the  numbers,  but  Hosea 
Rigg  resided  on  it,  and  paid  a  rent  of  $25  per  year  for  two  years 
between  1836  and  1840,  to  witness  for  Mrs.  Elvira  Edwards. 
Witness  acted  as  the  agent  of  Mrs.  Edwards  and  the  family,  imd 
Rigg  did  not  object  to  the  payment  of  the  rent.  The  plaintiff's 
counsel  then  asked  the  witness  who  had  the  control- of  Governor 
Edwards'  property  after  his  death ;  to  the  answering  of  which 
question  the  defendant  objected,  but  tlie  court  overruled  the  ob- 
jection, and  the  witness  stated  that  Elvira  Edwards,  executrix, 
controlled  the  property  and  managed  it  for  herself  and  children. 
The  defendant's  counsel  then  asked  the  witness  if  Rigg  did  not 
say,  when  he  paid  the  rent,  that  he  was  defrauded  by  Snyder  and 
Edwards  in  the  land  transaction,  and  to  state  all  that  he  then 
said  about  the  title  to  the  land;  but,  on  an  objection  by  the 
plaintiff's  counsel,  the  court  refused  to  allow  the  question  to  be 
answered,  but  instructed  the  witness  to  state  all  that  Rigg  said 
in  relation  to  and  explanatory  of  the  paj^ment  of  rent,  but  not  to 
state  what  he  said  in  relation  to  the  title  of  the  former  owners  of 
the  land,  and  as  to  his  once  having  paid  the  mortgage.  The  wit- 
ness proceeded  to  state,  that  at  the  time  of  the  payment  of  the 
rent,  Rigg  said  he  was  under  great  obligations  to  Governor  Ed- 
wards, who  had  promised  to  let  him  have  the  premises  as  long  as  he 
(Edwards)  lived,  and  he  then  expected  that  Governor  Edwards 
would  live  longer  than  himself;  that  he  expected  to  pay  the  rent 
with  his  pension  money,  and  had  been  in  the  habit  of  paying  rent 
when  the  pension  agent  came  around  ;  that  at  this  time  Rigg  had 
an  enclosure  of  thirty  acres  on  the  land,  and  was  eighty  or  ninety 
years  of  age. 

Joseph  Scott  testified,  that  Rigg  lived  on  the  land  in  1797,  and 
afterwards  had  two  mills  on  the  land,  and  forty  acres  in  cultiva- 
tion ;  that  Rigg,  up  to  his  death,  claimed  and  used  the 
[*  344]   land  as  his  own  ;  that  the  defendant  always  resided  on 
the  land  with  her  father,  and  since  his  death  has  used  and 
claimed  the  land  as  her  own. 

William  Moore  swore,  tliat  Rigg's  improvement  was  on  the 
north  fractional  half  of  section  twenty-six ;  that  from  1  20,  W. 
G.  Brown  claimed  one  hundred  acres  of  the  land,  and  for  some 
years  has  had  an  enclosure  thereon  ;  that  Rigg  had  possession  of 
the  land  in  1814,  and  cultivated  and  claimed  it  as  his  own  to  his 
death,  and  tlie  defendant  has  claimed  the  part  unsold  since. 

Joseph  Newberry  stated,  that  there  was  a  small  improvement 
on  the  north  part  of  the  land,  on  which  the  defendant  resided ; 
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and  he  advised  her  before  the   commencement  of  the  suit  to  sell 
the  land,  but  she  replied  she  had  gained  it  and  wanted  a  home. 

The  defendant  then  introduced  a  patent  from  the  United 
States  to  Hosea  Rigg,  for  the  land  in  question,  dated  the  22d  of 
October,  1840 ;  also  a  deed  from  Hosea  Rigg  to  the  defendant, 
for  the  north  fractional  half  of  section  twenty-six,  dated  July 
1st,  1841.  She  then  proved  by  Alexander  Scott,  that  Rigg  set- 
tled on  his  improvement  in  1801,  and  resided  there  till  his  death, 
claimino-  and  using  it  as  his  own. 

Iiaidy  Joii:]:son  stated,  that  he  had  fourteen  acres  of  the  land 
inclosed  at  the  commencement  of  the  suit ;  that  Davis  Pulliam 
had  also  an  enclosure  of  twelve  acres. 

The  defendant  then  introduced  a  deed  from  her  to  John- 
son for  fourteen  acres  of  the  land,  dated  the  25th  of  March,  1843  ; 
also  a  deed  from  her  to  Pulliam  for  twelve  and  a  half  acres,  dated 
the  9th  of  October,  1845. 

The  defendant  then  offered  to  prove  by  a  witness,  that  A.  W. 
Snyder  paid,  in  fact,  nothing  for  the  land,  and  that  witness  em- 
ployed Governor  Edwards  as  an  attorney,  in  1818,  to  examine  into 
the  title  to  the  land  ;  and  that  Edwards  afterwards  purchased  the 
land,  well  knowing  that  Snyder  paid  nothing  for  it;  which  evi- 
dence was  oltjected  to  and  excluded  by  the  court.  This  was  all 
of  the  evidence. 

Tlie  court  at  the  instance   of  the  plaintiff,  gave  the  following 
instructions:    Firsts  if  the  juiy  believe  from  the  evidence, 
that  Hosea  Rigg  occupied  the  premises*  described  in  the   [*345] 
declaration,  or  a  part  thei'eof,  as  the  tenant  of  the  plaintiff 
or  of  those  from  whom  he  derives  title,  and  paid  rent  therefor, 
then   the  said   Hosea  Rigg  and  those  claiming  under  him   are 
estopped  by  sucli   payment  of  rent,  from  questioning  that  those 
to  whom  he  paid  rent,  had  at  the  time  title  to  the  land.     Second^ 
that  the  possession  of  the  land  in  question  for  more  than  twenty 
years  by  the  defendant,  or  those  under  wliom  she  claims,  is  no  bar 
to  the  recovery  of  the  plaintiff  in  this  suit,  if  they  believe  that 
such  possession  was  in  submission  to  the  title   of  the  plaintiff,  or 
those  from  whom   he  claims.     Thirds  that  possession,  in  order  to 
bar  the  claim  and  right  of  the  plaintiff  in  this  suit,  must  be  ad- 
verse   to  the   plaintiff's   title;  and   a  possession  for  more   than 
twenty  years  consistent  with   the  plaintiff's  title  constitutes  on 
defence  to  this  action.     Fourth,  that  the  onl}-  question  in  this  case 
is  between  John  Cook  and   Rachael  Rigg,  and  that  the  jury  in 
this  case  have  nothing  to  do  with  the  rights  of  other  persons. 
Fifths  that  the  jury  have  no  right  to  draw  any  inference  unfavor- 
able to  the  plaintiflf  by  reason  of  his  objecting  to  the  introduction 
of  testimony,    which   was    excluded  by    the   court  as    inipioper. 
Sixth,  that  the  mortgage  from  Rigg  and  wife  to  Perry  is  a  mort- 
gage of  real  estate.     Seventh,  that  the  patent  issued  to  Hosea  Rigg 
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in  1840  enures  to  the  benefit  of  his  mort^ao'ee,  and  those  claimino: 
under  him;  and  the  issuing  of  said  patent  to  Rigg'  in  1840  can  not 
be  set  up  in  this  case  to  defeat  the  title  derived  from  Rigg,  for 
the  same  land  and  before  the  patent  issued.  Eighth,  tliat  the 
claims  of  innocent  purchasers  not  parties  to  this  suit,  have  nothing 
to  do  with  this  case  ;  and  their  titles  and  possessions  obtained 
before  the  commencement  of  this  suit  are  not  affected  by  the 
decision  in  this  case.  Ninth,  that  the  jury  believed  from  the  evi- 
dence, that  the  defendant's  only  claim  to  the  land  in  question  is 
derived  from  Hosea  Rigg,  and  that  said  Hosea  Rigg,  before  the 
patent  issued  for  the  land,  mortgaged  the  same  to  one  Perry  with 
a  covenant  of  warranty,  and  that  the  plaintiff  lias  shown  a  con- 
nected title  from  said  Perry  to  himself,  then  the  said  defendant 

is   estopped  from   setting  up  the  title  acquired  by  the 
[*346]  issuing   of  said  patent  against  the   said    plaintiff.     The 

defendant  excepted  to  the  giving  of  these  instructions. 
Before  the  jury  retired,  it  was  a'^reed  by  counsel,  that  the  jury 
might  seal  up  their  verdict  and  separate,  and  that  the  verdict 
might  afterwards  be  reduced  to  proper  form.  The  jury  accord- 
ingly made  up  a  sealed  verdict  as  follows,  "  we,  the  jurj-,  find 
ths  defendant  guilty,"  which  was  opened  the  next  morning 
at  ten  o'clock;  and  at  two  o'clock  of  the  same  day,  it  was  reduced 
to  form  by  the  plaintiff's  counsel,  to  which  the  defendant  made 
no  objection,  but  asked  that  the  jury,  which  had  not  then  been  dis- 
charged for  the  term,  might  be  polled;  which  request  the  court 
denied,  and  the  defendant  excepted.  The  verdict,  as  finally 
entered,  finds  the  defendant  guilty  of  withholding  the  possession 
of  the  land  in  question  from  the  plaintiff,  who  is  entitled  to 
an  estate  in  fee  therein;  except  as  to  the  part  claimed  by  Brown, 
Johnson,  and  Pulliam,  as  stated  in  the  evidence,  of  which  part 
the'defendant  is  not  guilty.  The  court  overruled  a  motion  for  a 
new  trial,  and  rendei-ed  judgment  on  the  verdict.  The  defendant 
prosecuted  an  appeal  to  this  court. 

For  a  full  understanding  of  this  case,  it  may  be  proper  to  look 
into  the  origin  and  character  of  these  militia  claims.  The  sixth 
section  of  the  act  of  Congress  of  the  3id  of  March,  1791,  con- 
ferred authority  on  the  governor  of  the  territory  northwest  of  the 
Ohio,  to  make  a  grant  of  land  not  exceeding  one  hundred  acres, 
to  each  person  who  had  not  obtained  any  donations  of  land  from 
the  United  States,  and  wlio,  on  the  first  of  August,  1790,  was  en- 
rolled in  the  militia  at  Vincennes,  or  in  the  Illinois  country,  and 
liad  done  militia  duty  therein;  the  land  to  be  laid  out  at  the 
expense  of  the  grantees,  and  in  such  place  and  form  as  the 
governor  might  direct.  1  Story's  Laws,  203,  ch.  101.  The  act 
of  the  20th  of  February,  1812,  appointed  commissioners  to 
inquire  into  and  report  upon  the  validity  of  claims  to  land  in  the 
Kaskaskia  land  district,  which  were  derived  from  confirmations 
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made  or  pi'etended  to  have  been  made  by  the  governors  of  the 
Northwest  and  Indiana  territories.  2  Story's  Laws,  1213, 
ch.  22.  The  act  of  the  16th  of  April,  1814,  confirmed  the  [*347] 
claims  reported  by  the  commissioners,  and  set  apart  a 
certain  tract  of  country  within  the  Kaskaskia  land  district,  to 
satisfy  the  unlocated  claims  of  persons  to  land  within  the  Illinois 
territory,  confirmed  to  them  tlieretofore,  or  by  that  act;  and  gave 
to  ever}'^  person  residing  within  the  reserved  district,  and  who 
had  actually  cultivated  or  improved  a  tract  of  land  therein,  prior 
to  the  5th  of  February,  1813,  a  right  of  pre-emption  in  the  pur- 
chase of  not  less  than  one-quarter  section,  nor  more  than  one 
section,  including  his  improvement,  the  entry  to  be  made  on  or 
before  the  first  day  of  October,,  1814;  and  authorized  the  pur- 
chaser, if  the  owner  of  any  unlocated  coi'firmed  land  claim,  to 
deliver  the  evidence  thereof  to  the  receiver,  in  full  payment  of 
the  quantity  of  acres  contained  in  the  claim.  The  act  further 
provided,  that  after  the  first  of  October,  1814,  the  land  within 
the  reserved  district  should  be  subject  to  entry  by  any  person 
being  the  owner  of  unlocated  confirmed  land  claims.  2  Story's 
Laws,  1415,  ch.  120. 

It  appears  from  the  evidence,  tliat  Rigg  settled  on  the  land  in 
controversy  as  early  as  the  year  1801,  and  continued  in  the  actual 
possession  until  his  death,  subsequent  to  the  1st  of  July,  1841. 
In  1808,  he  purchased  the  militia  claims  for  the  purpose  of 
securing  the  title  to  the  land.  To  secure  Perry  in  the  payment 
of  the  purchase  money  and  other  indel)tedness,  he  mortgaged  the 
four  hundred  acres  called  for  by  the  claims,  which  were  described 
in  the  mortgage  as  laid  in  the  improvement,  where  he  then  re- 
sided. The  claims  were  not  confirmed,  and  could  not,  therefore, 
be  so  appropriated  as  to  vest  in  Rigg  the  legal  estate  in  the  land; 
but  the  mortgage  gave  them  a  fixed  and  definite  location  on  the 
land  claimed  and  improved  by  Rigg.  It  was  no  doubt  the 
understanding  of  the  parties,  that  the  claims  should  be  applied 
in  obtaining  the  title  to  the  land  then  claimed  by  Rigg ;  and  tliat 
the  mortgage  sliould  embrace  this  identical  land;  and  not  a  float- 
ing right  to  that  number  of  acres  anywhere  in  the  country.  Rigg, 
intending  in  good  faith  to  carry  this  design  into  effect,  did  not 
liesitate  to  mortgage  the  land  of  which  he  expected  to  be- 
come the  legal  owner  ;  and  the  more  effectually  to  secure  [*  348] 
Perr3%  he  convenanted  to  warrant  and  defend  the  title. 
The  claims  were  confirmed  in  1813,  and  Rigg,  availing  himself  of 
the  right  of  pre-emption,  founded  on  his  residence  and  improve- 
ments, entered  the  land  with  the  claims,  in  1814,  and  thus  ac- 
quired the  legal  estate.  We  entsrtain  no  doubt  that  the  mort- 
gage was  intended  to  embrace  the  land  in  question.  The  differ- 
ence in  quantity  was  probably  the  result  of  subsequent  surveys 
and  sub-divisions,  not  then  in  the  contemplation  of  the  parties. 
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That  can  not  affect  the  validity  of  the  mortgage  as  to  the  part 
actually  entered  by  Rigg.  If  the  land  purchased  by  Riggin  1814, 
was  the  same  mortgaged  by  him  to  Perry  in  1808,  the  after-ac- 
quired title  enured  to  the  benefit  of  the  mortgagee  ;  and  Rigg,  and 
all  persons  claiming  through  him,  are  estopped  by  the  covenant 
of  warranty  contained  in  tiie  mortgage,  from  asserting  any  title 
as  against  the  mortgagee,  and  those  claiming  under  him.  On 
this  point,  the  authorities  are  uniform  and  conclusive.  4  Kent's 
Com.  98  ;  Jaclcson  v.  Matsdorf,  1 1  Johns.  91 ;  Jacicso7i  v.  ^'^'iCrackm, 
14  do.  193;  Terret  v.  Taylor,  9  Cranch,  43;  Somes  v.  Skinner^  3 
Pick.  52;  White  v.  Fatten,  24  do.  324  ;  Allen  v.  Parish,  3  Ham. 
107  ;  Bond  v.  Sivearingen,  1  do.  395. 

The  mortgage  being  a  valid  oije  of  the  lands  in  dispute,  the 
question  arises,  was  the  title  of  Rigg  divested  by  the  proceedings 
to  foreclose  the  mortgage  ?  These  proceedings  are  evidence  in  a 
collateral  action,  and  in  determining  upon  their  validity,  the  only 
question  is  one  of  authority  ;  whether  the  court  pronouncing  the 
judgment  had  the  power  to  adjudicate  upon  the  rights  of  the 
parties  under  the  mortgage,  not  whether  its  decision  was  correct, 
or  erroneous  ;  and  whether  the  sheriff  had  authority  to- execute 
the  process  of  the  court,  not  whether  his  acts  under  it  were  regu- 
lar or  irregular.  If  the  court  had  jurisdiction  of  the  case,  and  the 
officer  authority  to  make  the  sale,  the  errors  of  the  one,  and  tlie 
irregularities  of  the  other,  are  to  be  inquired  into  and  corrected 
directly,  and  not  collaterally  ;  either  by  a  resort  to  an  appellate 

tribunal,  or  a  direct  application  to  the  court  issuing  the 
[*  349]  process, 'and  having  the  right  to  control  it.      Voorhees  v. 

The  Bank.  10  Peters,  449  ;  Buckmaster  y:  Carlin,  3  Scam. 
104  ;  Siviggart  v.  Harher,  4  do.  364.  The  act  of  March  22d,  1818, 
provided  for  the  foreclosure  of  a  mortgage  upon  a  scire  facias  to 
the  mortgagor  sued  out  by  the  mortgagee,  his  heir,  executor,  ad- 
ministrator or  assignee,  and  authorized  a  sale  of  the  mortgaged 
premises  on  the  process  of  levari  facias,  after  an  appraisal  of  the 
property,  and  upon  twenty  days'  notice  of  sale.  Laws  of  1819, 
page  177.  By  the  act  of  the  17th  of  February,  1823,  the  sheriff 
was  required  to  give  but  fifteen  days'  notice  of  the  sale.  Laws 
of  1823,  page  169.  The  remedy  pursued  in  the  foreclosure  of  the 
mortgage  was  authorized  by  the  statute.  The  court  had  juris- 
diction of  the  subject  matter,  and  acquired  jurisdiction  over  the 
persons  of  the  parties  ;  and  its  decisiqn  must  be  regarded  as  con- 
clusive of  their  rights  under  the  mortgage.  The  process  issued 
for  the  enforcement  of  the  judgment  was  a  legal  one,  and  justi- 
fied the  sheriff  in  levying  on  and  selling  the  land  in  question.  If 
there  was  error  in  the  judgment,  the  mortgagor  might  have 
procured  its  reversal  ;  if  the  proceedings  under  it  were  irregular, 
the  court  would  have  set  them  aside  on  his  application. 

It  is  iasisted  that  there  are  fatal  variances  between  the  judgment 
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introduced  in  evidence,  and  the  one  set  out  in  tlic  execution,  in 
the  amount  of  the  judgment,  and  iu  tl»e  name  of  the  parties.  The 
answer  to  the  first  objection  is,  tiiat  the  judgment  as  amended  at 
the  subsequent  term  corresponds  presisely  in  amount  with  the 
one  described  in  the  writ.  There  is  no  substantial  variance  in 
the  names  of  the  parties.  The  name  of  the  plaintiff  in  the  some, 
both  in  the  record  of  the  judgment,  and  in  the  process  ;  the  only 
difference  being  in  the  description  of  the  person,  or  the  character 
in  whieli  she^.ue'-  Tliis  description  is  abbreviate*^  hi  tlie  entry 
of  the  judgment,  while  it  is  set  out  at  length  in  tne  execution. 
The  two  descriptions  are  consistent  with  each  other,  and  clearly 
indicate  the  same  person. 

It  is  contended  that  the  sale  by  the  sheriff  was  void,  because 
twenty  days  did  not  intervene  between  the  levy  and  the 
sale.     The  act  of  the  17th  of  February,  1823,  in  force  [*  350] 
when  the  proceedings  on  the   execution  took  place,  re- 
quired but  fifteen  days'  notice  of  the  sale.     The  sheriff,  therefore, 
had  time  to  give  the  required  notice. 

The  estate  of  the  mortgagee  was  divested  by  these  proceedings, 
and  vested  in  the  purchaser  at  the  sheriff's  sale;  and  that  estate 
by  intermediate  conveyances,  has  passed  to  the  appellee. 

The  offer  of  the  appellant  to  prove  that  Snyder  paid  nothing, 
in  fact,  for  the  land,  and  that  this  was  known  to  his  grantee  be- 
fore he  purchased  it,  was  properly  refused  by  the  court.  The 
land  was  sold  to  Snyder  for  more  than  a  thousand  dollars,  and 
Rigg received  a  ciedit  on  the  judgment  to  that  extent.  Whether 
the  plaintiff  in  the  judgment,  or  the  sheriff,  ever  received  payment 
of  this  amount,  was  a  matter  of  no  importance  to  Rigg,  or  the 
appellant.  That  was  a  matter  exclusively  between  the  plaintiff, 
the  sheriff  and  the  purchaser. 

The  court  did  not  err  in  permitting  the  witness  to  state  who 
had  the  control  of  Governor  Edwards'  property  after  his  death. 
This  testimony  was  not  called  out  with  a  view  of  showing  who 
was  the  personal  representative  of  Edwards  ;  but  for  the  purpose 
of  ascertaining  who  had  tlie  management  of  the  property.  The 
appellee  did  not  offer  to  prove  by  the  witnesswlio  wasthe  executor 
of  Edwards.  Tiie  letters  testamentary  would  have  been  the  best 
evidence  of  that  fact. 

The  court  properly  allowed  tlie  witness  to  state  all  that  Rigg 
said  at  the  time  he  paid  the  rent,  relating  to,  and  explanatory  of 
such  payment.  These  statements  accompanying  the  act  of  pay- 
ment, were  a  part  of  the  res  gestce  ;  and  admissible  for  the  purpose 
of  illustrating  the  character  of  the  transaction,  and  explaining  the 
object  and  intention  of  the  party.  But  the  declarations  of  Rigg, 
respecting  the  payment  of  the  mortgage,  and  the  title  of  the  former 
owners  of  the  land,  were  properly  excluded  hy  the  court.  Tiiese 
matters  were  foreign  to   the  question  of  thepayment  of  the  rent, 
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not  tending  to  explain  or  elucidate  it.      If  the  mortgage    was 

paid,  that  would  have  been  a  good  answer  to  the  appli- 
[*351]  cation  to  foreclose  it;  and  the  defence  should  have  been 

interposed  in  that  proceeding.  The  fact  that  the  mortgage 
was  unpaid  was  res  adjudicata  ;  and  the  judgment  must  forever 
be  conclusive  of  that  question.  The  title  of  the  parties  under 
the  mortgage  had  long  since  vested,  and  was  not  to  be  impeached 
by  the  declaration  of  a  party  interested  in  defeating  it.  It  was  a 
clear  attempt  on  the  part  of  the  appellant  to  prove  facts  indi- 
rectly, and  by  testimony  coming  from  an  interested  source,  which 
she  would  not  have  been  allowed,  on  any  principle  of  law,  to  do 
directly  and  by  disinterested  testimony. 

The  appellant  can  claim  no  right  to  the  land  in  consequence. 
of  an  adverse  possession.  The  possession  of  her  ancestor  was 
subservient  to  the  title  derived  under  the  mortgage,  as  late,  at 
least,  as  1836.  After  that  time,  he  voluntarily  paid  rent  to  the 
heirs  of  Governor  Edwards,  and  thereby  admitted  himself  to  be 
their  tenant.  Even  if  adverse  from  that  period,  the  possession 
had  not  ripened  into  a  right  when  this  suit  was  commenced,  the 
right  of  entry  of  the  real  owner  not  being  barred  until  an  ad- 
verse possession  of  twenty  years.  While  tenancy  exists,  the 
tenant  can  not  dispute  the  title  of  his  landlord,  either  by  setting 
up  a  title  in  himself,  or  a  third  person.  The  possession  of  the 
tenant  is  the  possession  of  the  landlord  as  long  as  tlie  tenure 
is  acknowledged.  It  is  not  until  the  tenure  is  denied,  and  the 
fee  claimed  adversely,  that  the  possession  assumes  a  hostile  charac- 
ter, and  the  statute  of  limitations  begins  to  run.  And  where  the 
possession  has  been  consistent  with,  or  in  submission  to  the  title 
of  tlie  real  owner,  nothing  but  a  clear,  unequivocal  and  notorious 
disclaimer  and  disavowal  of  the  title  of  such  owner,  will  render 
the  possession,  however  long  continued,  adverse.  WillisonY.  Wat- 
kins,  8  Peters  43 ;  Zeller  v.  IJckert,  4  Howard's  (U.  S.)  R.  289 ; 
Jackson  v.  Burton^  1  Wend.  341. 

There  was  no  eri'or  in  the  instructions  of  the  court.     The  law 
of  the  case  was  fairly  and  correctly  stated  to  the  jury. 

A  party  has  the  right  to  have  tlie  jury  polled  on  the  receipt  of  the 

verdict,  and  a  denial  of  the  right  is  error.  Johnson  v.  Hoive. 
[*  352]  2  Gilm.  842.    It  makes  no  difference  whether  the  verdict  is 

brought  in  sealed,  or  delivered  ore  tenus  by  the  foreman. 
Fox  V.  Smithy  3  Cowen  23  ;  Jackson  v.  Hawks,  2  Wend.  619.  A  di- 
rection to  the  jury  to  seal  up  their  verdict  and  separate,  does  not 
dispense  with  their  personal  attendance  in  court,  when  the  ver- 
dict is  opened  ;  and  if  any  of  them  dissent,  the  verdict  can  not 
be  received.  Root  v.  Sherivood,  6  Johns.  68  ;  Laivrence  v.  Stearns, 
11  Pick.  501.  After  a  verdict  is  received  and  the  jury  discharg- 
ed, the  control  of  the  jury  over  the  case  is  at  an  end,  and  they 
can  not  be  recalled  to  alter  or  amend  the  verdict.     Saryent  v. 
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The  State,  11  Ohio,  472.  When  the  verdict  was  opened  in  the 
present  case,  the  appellant  might  have  insisted  on  her  right  to 
have  the  jurors  severally  asked  if  it  was  their  verdict  ;  but  omit- 
ting to  exercise  the  right  then,  she  was  precluded  fi'om  doing  it 
afterwards.  As  we  understand  the  bill  of  exceptions,  the  verdict 
was  received  by  the  court  in  the  presence  of  the  jiny ;  and  the 
jury  were  then  discharged  from  the  case,  with  an  existing  stipu- 
lation of  counsel,  that  the  verdict  might  afterwards  be  reduced 
to  form  and  entered  of  record.  The  right  of  the  appellant  to 
have  the  jury  polled  was  gone,  for  the  reason  that  the  control  of 
the  jury  over  their  verdict  had  ceased.  She  had  still  the  right 
to  insist  that  the  real  finding  of  the  jur}^  should  be  pursued  in 
putting  the  verdict  into  form.  No  objection  on  this  score  was 
taken,  and  could  not  with  any  show  of  propriety  have  been  ;  for 
while  the  verdict,  as  returned  by  the  jury,  was  for  the  whole  of 
the  premises  claimed,  the  verdict  as  finally  entered  was  bat  for  a 
part  of  the  premises.  This  modification  was  not  to  her  prejudice. 
The  judgment  of  the  circuit  court  is  affirmed,  with  the  costs  of 
this  appeal. 

Judgment  a  firmed. 


Washington  County  v.  Isaac  Parliee,  et.av. 

Appeal  fro7}i    Washington.  [*353] 

1.  Practice  in  Supreme  Court — Remedy.  Where  the  subject  matter  of  a  suit 
does  not  relate  to  a  franchise  or  freehold,  and  where  the  judgment  does  not  amount  to 
twenty  dollars,  the  remedy  is  by  a  writ  of  error,  and  not  by  an  appeal,     (a) 

Motion  made  by  the  appellant  against  a  collector,  in  the  circuit 
court  of  Washington  county,  the  Hon.  Gustavus  P.  Koerner 
presiding,  at  the  October  term,  1847,  that  he  pay  over  the  sum  of 
$2398.97,  due  the  country.  The  motion  was  disposed  of  by  the 
court,  who  rendered  a  judgment  in  favor  of  the  defendant  for 
costs.     From  this  judgment  the  plaintiff  appealed  to  this  court. 

W.  H.  Underwood,  and  J.  Gillespie,  for  the  appellees.  Ap- 
peals for  the  removal  of  causes  from  an  inferior  to  a  superior 
tribunal  are  unknown  to  the  common  law,  and  can  only  be  prose- 
cuted in  cases  where  they  are  expressly  given  by  statute. 
Schooner  Constitution  v.  Woodworth,  1  Scam.  511. 

The  appeal  in  this  case  should  be  dismissed: 

Cases  Citing  Text.  to  court  of  appeal.     For  principal  statutes 

{a)  Statutes  in  force  in  1886  give  right  controllingappealsfrom  trial  courts,  see  S. 

to  appeal  in  nearly  all,  if  not  all  cases,  in  &  C's.  Stats.  Practice,   ch.  110,    ^  68, 

which   a   wri.t  of  error  lies,  and   in  the  p.  1832;  ^  89,  p.  1843;  Cothran's  Stats, 

cases  mentioned  in  the  head  note,  party  (1885)  pp.  1108,  1114. 
may  employ  either  method  of  taking  case 

301 


354  Lawrence  v.  Lane.  [Dec.  T. 

Syllabus. 

1.  Because  tlie  judgment  below  was  not  for  twenty  dollars 
besides  costs.     Rev.  Stat.  420,  §  47. 

2.  Because  an  appeal  can  not  be  taken  by  a  corporation.  The 
said  forty-seventh  section  only  applies  to  natural  persons.  County 
of  Schuyler  v.  County  of  Mercer,  ante,  20. 

3.  Because  the  appeal  bond  was  executed  more  than  twenty 
days  after  the  order  was  made  allowing  an  appeal,  and  no  time  is 
fixed  ill  said  order  for  executing  the  bond.  It  should,  therefore, 
have  been  executed  presently  or  during  the  term. 

L.  Trumbull,  for  the  appellant,  resisted  the  motion. 

Opinion  of  the  court  by  Treat,  J.*  The  county  of 
[*354]  Washington  made  application  to  tlie  circuit  court  for  a 
judgment  against  the  collector  for  failing  to  pay  over  a 
poi'tion  of  the  county  revenue  collected  by  him.  The  proceeding 
resulted  in  a  judgment  in  favor  of  the  collector  for  costs.  From 
that  jutlgment,  the  county  prosecuted  an  appeal,  which  the 
appellee  now  moves  to  dismiss.  The  motion  must  be  sustained. 
The  ordinary  mode  of  removing  cases  into  this  court  is  by  writ  of 
error.  The  forty-seventh  section  of  the  eighty-third  chapter  of 
the  Revised  Statutes  declares  that,  "appeals  from  the  circuit 
courts  to  the  supreme  court  shall  be  allowed  in  all  cases  where 
the  judgment  or  decree  appealed  from  be  final,  and  shall  amount 
exclusive  of  costs,  to  the  sum  of  twenty  dollars,  or  relate  to  a 
franchise  or  freehold."  This  provision  does  not  embrace  the 
present  case.  The  subject  matter  of  the  stiit  does  not  relate  to  a 
franchise  or  freehold,  nor  does  the  judgment  below  amount  to 
twenty  dollars.  The  remedy  of  the  county  is  by  a  writ  of  error, 
and  not  by  an  appeal. 

Appeal  dismissed. 


John  Lawrence  v.  Josiah  Lane. 

Errof  to  Peoria. 

1.  Payment — on  compulsion.  Where  a  party  has  paid  money  by  compulsion  under 
the  judgment  and  process  of  a  court  of  competent  jurisdiction,  he  will  not  be  com- 
pelled to  pay  the  same  a  second  time,     [a) 

2.  Same — limitation  on  courts  as  to  application.  No  court  of  law,  even  with  the 
assent  of  a  debtor,  has  authority  or  power  to  appropriate  the  private  property  of  one 
to  the  payment  of  another's  debt. 

3.  Jurisdiction — not  acquired,   decree   void.     Where  a  court  has  no  jurisdiction 

*WlLSON,  C.  J.  did  not  hear  the  motion,  etc. 

Cases  Citing  Text.  paid  it  to  another  under  erroneous  judg- 

{a)  Chancery  will   compel   trustee    to  ment,  to  which  cestui  que  trust  was  not 

pay  money  to  cestui  que  use  in  pursuance  party.     Cooper  v.   McClun,  16   111.   435, 

of  trust,  although  trustee  has  previously  443.  ' 
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over  the  person  or  property  of  an  individual,  his  interests  tan  not  he  affected  by  its 
judgment  or  decree. 

■i.  Practice  in  Chancery — decree  of  foreclosure.  The  common  practice  in  courts 
of  chancery  upon  the  foreclosure  of  mortgages,  is,  to  decree  a  surrender  of  the 
possession  and  title  papers  by  the  mortgagor,  and  those  claiming  under  him.     (/;) 

5.  Party  TO  Suir — purchaser  pendente  lite.  A  person  who  acquires  an  interest  in 
a  suit,  pendente  lite,  can  not  be  made  a  party  defendant  on  the  record,  unless  he  per- 
sonally assert  his  claim,     {c) 

Bill  in  Chancery  to  foreclose  a  mortgage,  etc,  filed  in  the 
Peoria  circuit  court  by  the  defendant  in  error  against  the 
plaintiff  in  error.     The  case  was  lieard  upon  the  bill  and  [*355] 
answer  before  the  Hon.  John  D.  Caton,  at  the  May  term, 
1847,  when  the  usual  decree  of  foreclosure  was  rendered. 

The  substance  of  the  bill  and  answer  is  stated  by  the  court  in 
their  opinion. 

E.  N,  Powell,  for  the  plaintiff  in  error,  relied  upon  the  fol- 
lowing points  and  authorities.  I.  This  cause  being  set  for  hear- 
ing upon  bill  and  answer,  the  answer  is  to  be  taken  as  true,  and 
no  evidence  shall  be  received  unless  it  be  matter  of  record  to 
which  the  answer  refers.     Rev.  Stat.  96,  §  32, 

JI.  The  answer  of  Lawrence  shows  that  he  was  summoned  as 
garnishee,  at  the  suit  of  Arthur  Tappan  et  al.  v.  Alexander  P. 
Lane,  and  that,  upon  filing  ids  answer  to  the  interrogatories  filed 
in  said  suit,  a  judgment  was  rendered  against  him  for  the  amount 
due  on  the  mortgage.  The  answer  to  this  bill  makes  an  exhibit 
of  these  j)roceedings  in  the  attachment  suit,  a  part  of  his  answer 
herein.  The  answer  of  Lawrence  to  the  interrogatories  in  the 
attachment  suit,  clearly  shows  that  the  money  due  upon  the  notes 
and  mortgage  was  really  and  bona  fide  due  to  Alexander  P.  Lane. 
This  answer  in  this  suit,  then,  is  to  be  taken  as  true  ;  there  can 
be  no  doubt  that  the  judgment  against  the  plaintiff  in  error 
would  be  a  bar  to  this  suit.  The  complainant  has  so  elected  to 
consider  it,  and  the  proceedings  in  the  attachment  suit  shows  that 
the  money  due  upon  the  notes  and  mortgage,  was  really  and 
5o?m/c??  due  to  Alexander  P.  Lane.  Then  this  being  the  case, 
what  right  has  tlie  defendant  in  error  to  recover  money  which  he 
admits,  by  not  denying  the  truth  of  the  answer,  belongs  to  an- 
other and  that  that  money  has  been  attached  in  the  hands  of 
plaintiff  in  error,  in  a  suit  against  the  person  who  really  and  bona 
fide  was  the  person  to  whom  it  was  due. 

III.  Where  a  party  has  been  compelled  by  a  court  of  competent 

(l>)    Rule   stated   in    head   note    relied  made  defendant.     Mercantile  Ins.  Co  v. 

upon  arguendo.     Baker  v.  Scott    62  III.  Jaynes,  87  111.  199.  205.     Garnishee,  who 

86,  104.  sues   out   writ  of  error  to   review  judg- 

(c)  Where  during  pendency  of  suit  re-  ment    against    himself,    may   attack  pro- 

ceiver  of  defendant  is  appointed  in  col-  ceedings  previous  to  judgment  so  far  as 

lateral   suit,  court   may   refuse   complain-  court    acted    without  jurisdiction  but  no 

ant's  application   to  have   such   receiver  further.     Pierce  v,  Carleton,  13  III.  358. 
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jurisdiction,  to  pay  a  sum  of  money,  no  court  will  compel  him  to 
pay  it  a  second  time.  3  Term  R.  127,  128,  130;  Holmes  v.  Rem- 
sen,  4  Johns.  Ch.  R.  467;  Embree  &  Collins  z;.  Hanna,  5  .Tohns. 
101;  Holmes  v.  Remsen,  20  do.  229.  A  garnishee  can 
[*  356]  plead  the  recovery,  even  though  the  plaintiff  did  not 
prove  his  debt,  and  even  though  the  original  debtor  har^ 
not  notice,  in  fact,  of  the  attachment.  Holmes  v.  Ramsen, 
Johns.  Ch.  R.  467;  Andrews  v.  Herriot,  4  Cowen,  521,  note. 

Where  a  maker  of  a  note  was  sued  as  garnishee  in  Georgia,  and 
compelled  to  pay  the  money  as  debtor  to  the  maker  of  the  note, 
though  it  was  endorsed  bona  fide  to  a  citizen  of  Massachusetts 
before  the  suit  in  Georgia  was  commenced ;  yet  it  was  held  b} 
the  court  in  Massachusetts,  on  a  suit  by  the  indorsee,  that  the 
proceedings  in  Georgia  were  a  bar.  Hull  v.  Blake,  13  Mass.  153. 
And  it  may  be  laid  down  as  a  principle  without  exceptions,  that 
a  person  compelled  by  a  competent  jurisdiction  to  pay  a  debt 
once  shall  not  be  compelleil  to  pay  it  over  again.  Ibid.;  4  Johns. 
Ch.  R.  467;  Embree  &  Collins  v.  Hanna,  5  Johns.  101. 

The  answer  clearly  showed  that  Shane  was  interested  in  the 
suit,  and  he  was  not  made  a  party.  The  rule  is,  that  if  the  an- 
swer disclose  an  interest  in  a  third  person  in  the  subject  matter 
of  the  suit,  that  person  should  be  made  a  party.  Herrington  v. 
Hubbard,  1  Scam.  569. 

Shane,  as  fully  appears  from  the  answer  and  exhibits,  claimed 
the  premises  in  the  bill  mentioned,  by  virture  of  a  sheriff's  deed 
executed  on  a  sale  on  execution  issued  upon  the  judgment  ren- 
dered against  plaintiff  in  error,  as  garnishee.  He  was  interested, 
as  the  decree  requires  him  to  surrender  up  the  possession  of  the 
premises,  and  the  decree  might  otherwise  affect  his  rights. 

L.  B.  Knowlton,  for  the  defendant  in  error,  cited  The  Peo- 
ple's Bank  v.  The  Hamilton  Manufacturing  Co.,  10  Paige,  481;  3 
Powell  on  Mort.  964,  990;  Cook  v.  Mancius,  5  Johns.  Ch.  R.  96  ; 
Reed  v.  Marble,  10  Paige,  409;  Story's  Eq.  PI.  §  225.^  IdS  ;  Ibid. 
§  228 ;  6  Maddock's  Ch.  R.  231. 

Powell,  in  reply.     It  is  said  by  the  counsel  for  the  defence, 
that  a  mortgagor  can  not  dispute  his  mortgagee's  title.     Thismaj- 
be   true,  but    certainly  the  mortgagee  is  not  precluded 
from  showing  that  the  mortgage  has  been  satisfied,  by  [  *357] 
the  payment  of  the  mortgage  debt.     This  is  what  is  al- 
leged by  the  plaintiff  in  error. 

The  case  referred  to  in  10  Paige  (Reed  v.  Marble),  only  de- 
cides that  the  assignee  of  a  mortgage  must  give  notice  of  the 
assignment  to  the  mortgagor,  in  order  to  protect  himself  against 
a  bona  fide  payment  of  the  mortgage  debt.  But  this  case  decides 
more,  and  is  decisive  of  this  case ;  that  the  owner  of  the  equity 
of  redemption  must  be  made  a  party  to  the  foreclosure. 

But  it  is  said,  that  Shane  comes  into  his  interest  in  the  matter 
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in  suit,  pendente  lite,  and  the  case  of  The  People's  Bank  v.  The 
Hamilton  Manufacturing  Co.,  10  Paige  480,  and  3  Powell  on 
Mort.  990,  are  referred  to  in  support  of  this  position. 

These  authorities  assert  what  no  one  will  deny,  that  a  pur- 
chaser, pendente  lite,  need  not  necessarily,  be  made  a  party.  But 
these  cases  do  not  determine  what  will  constitute  a  pendente  lite, 
so  as  to  dispense  with  the  necessity  of  making  a  person  who  be- 
comes interested  a  party. 

To  constitute  pendente  lite,  there  must  be  a  bill  filed  and  sub- 
poena served,  and  the  following  authorities  are  referred  to  in  sup- 
port of  this  position.  1  Vernon,  318 ;  Ihid.  286  ;  29  Eng.  Ch.  R. 
444;  Bennett's  Lessee  v.  Williams,  5  Ohio,  292  ;  3  do.  541. 

Opinion  of  the  court  by  Purple,  J.  On  the  27th  day  of  July, 
1841,  Lawrence,  the  plaintiff  in  error,  executed  to  Josiah  Lane, 
defendant  in  error,  a  mortgage  upon  certain  lands  in  Peoria 
county,  conditioned  for  the  payment  of  four  hundred  and  fifty 
dollars  in  ninety  days  from  the  date  of  the  same.  On  the  12th 
day  of  October,  A.  d.  1843,  Lane  filed  his  bill  in  chancery  in  the 
circuit  court  of  said  county  to  foreclose  this  mortgage.  The 
cause  was  continued  from  term  to  term  to  October,  1844,  when 
Lawrence  appeared  and  filed  his  answer,  in  which  he  admits  the 
execution  of  the  mortgage  as  charged  in  the  bill.  He  then  pro- 
ceeds to  state,  that  on  the  15th  of  August,  1842,  Lewis 
Tappan  and  others  commenced  an  attachment  suit  against  [*  358] 
one  Alexander  P.  Lane,  in  the  circuit  court  of  said  county 
of  Peoria,  which,  on  the  day  following,  was  served  on  him  (Law- 
rence), as  garnishee  ;  that  at  the  October  t«rm,  1842,  the  plaint- 
iffs in  said  attachment  suit  recovered  a  judgment  against  said 
Alexander  P.  Lane  for  i215L42;  that  interrogatories  were  filed 
to  be  answered  by  Lawrence  touching  his  indebtedness  to  the 
said  Alexander  P.  Lane,  to  wliich  he  made  the  following  answer: 
"  The  said  John  Lawrence  says,  that  he  had  no  lands,  tenements, 
goods,  chattels,  effects  or  estate  of  any  kind  in  his  possession  or 
under  his  control,  at  the  time  of  the  service  of  the  garnishee 
jn'ocess,  or  at  any  time  since  ;  nor  does  he  know  of  any  person 
who  is  indebted  to  him,  the  said  Lane. 

"  This  respondent  further  says,  that  on  or  about  the  month  of 
August,  A.  D.  1841,  he  purchased  from  Josiah  Lane,  the  father 
of  the  said  Alexander  P.  Lane,  a  tract  of  land  for  eight  hundred 
dollars,  and  paid  part  down,  and  gave  his  promissory  notes  for 
four  hundred  and  fifty  dollars,  one  of  which  was  for  four  hundred 
dollars,  paj'able  in  three  months  from  date,  or  in  about  that  time, 
and  the  other  for  fifty  dollars  payable  in  good  promissory  notes 
on  other  persons  ;  that  the  land  purchased  was  purchased  from 
Josiah  Lane  and  the  deed  taken  from  him ;  but  this  respondent 
has  no  doubt,  but  that  the  said  Alexander  P.  Lane  was  the  real 

305 


359  Lawrence  v.  Lane.  [Dec.  T. 


Opinion  of  the  Court. 


bona  fide  owner  of  said  land,  and  that  the  sale  was  made  by  him 
and  lor  his  benefit,  and  that  the  notes  taken  in  his  father's  name 
were  for  his  benefit,  and  that  it  was  so  done  to  keep  his  creditors 
from  reaching  it,  and  that  the  amount  due  upon  the  said  note  is 
really  and  bona  fide  due  to  said  Alexander  P.  Lane. 

"■  This  respondent  farther  shows  to  the  court,  that  the  amount 
due  from  this  respondent  to  said  Lane  now  amounts  to  the  sum 
of  $450.00,  there  having  been  payments  made  which  leave  that 
sum  now  due  ;"  that  upon  the  filing  of  this  answer,  the  court,  on 
the  12th  of  October,  1843,  entered  a  judgment  against  him  as 
garnishee  of  said  Alexander  P.  Lane  for  the  amount  of  ^^450. 00, 
being  the  sum  then  due  upon  the  notes  ard  mortgage  ex- 
[*359]  ecuted  by  him  to  Josiah  Lane  aforesaid ;  that  on  the  17th 
of  November,  1842,  an  execution  was  issued  upon  this 
judgment,  which,  on  the  same  day,  was  levied  upon  the  premises 
described  in  complainant's  mortgage,  which,  on  the  22d  of  De- 
cember, 1842,  were  sold  to  Elihu  N.  Powell  and  William  F. 
Bryan  for  $491.36;  that  on  the  23d  day  of  March,  1844,  Powell 
and  Bryan  assigned  their  certificate  of  purchase  to  one  David 
Shane,  who,  on  the  23d  day  of  September  following  (the  time  of 
redemption  having  expired),  received  from  the  sheriff  of  Peoria 
county  a  deed  for  the  premises  so  sold  as  aforesaid ;  that  the  said 
sum  of  $450.00  was  all  that  was  due  from  him  to  said  Alexander 
P.  Lane,  at  the  time  of  the  renditign  of  the  said  judgment  upon 
the  said  garnishee  process;  and  that  said  judgment  was  for  the 
same  money,  the  collection  of  which  was  sought  to  be  enforced 
by  the  bill  to  foreclose  the  mortgage  before  mentioned. 

The  cause  was  set  down  for  hearing  upon  bill  and  answer,  and 
at  the  October  term,  1847,  a  decree  was  made,  appointing  a  day  for 
the  payment  of  the  money  due  upon  the  mortgage,  which  was 
ascertained  by  the  court  to  amount  to  the  sum  of  $582.55;  and 
that  in  default  thereof,  that  the  mortgaged  premises  be  sold  by  the 
master  in  chancery,  and  the  money  arising  therefrom,  applied  in 
payment  of  the  sum  due  by  the  mortgage,  and  costs  of  the  fore- 
closure, and  the  surplus,  if  any,  retained  by  the  master,  subject 
to  the  order  of  the  court ;  that  the  defendant  should  be  fore- 
closed of  his  equity  of  redemption,  and  that  he,  and  all  persons 
claiming  under  him,  should  surrender  the  possession  of  the  mort- 
gaged premises  and  title  papers  to  the  purchasers. 

The  counsel  for  the  plaintiff  in  error  contended  :  1st,  that  Da- 
vid Shane  should  have  been  made  a  party  defendant  to  the  com- 
plainant's original  bill,  the  answer  of  Lawrence  disclosing  that  he 
had  an  interest  which  might  be  affected  by  the  decree  ;  2nd,  that 
Lawrence,  having  been  served  with  a  garnishee  process  in  the  suit 
of  Tappan  v.  Alexander  P.  Lane,  and  a  judgment  having  been 
rendered  against  him  for  the  amount  due  on  the  mortgage,  the 
same    is    thereby    satisfied ;  and    that    having    once    paid    the 
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money,  or  the  same  having  been  made  out  of  the  mort-  [*  360] 
gaged  premises,  he  can  not  be  compelled  to  pay  it  again, 
and  that  the  complainant  in  the  court  below  had  no  right  to  fore- 
close his  said  mortgage ;  and  3d,  that  there  was  error  in  that  })art 
of  tlie  decree,  which  enjoins  the  surrender  of  the  possession  of  the 
premises,  as  against  Lawrence,  and  those  claiming  under  him. 

This  is  certainly  an  anomalous  proceeding,  and  presents  a  ques- 
tion, which,  at  the  first  view,  would  appear  somewhat  embariass- 
ing.  While  on  the  one  hand  it  can  not  be  questioned,  that 
where  a  party  has  paid  money  by  compulsion,under  the  judgment 
and  process  of  a  court  of  competent  jurisdiction,  he  will  not  be 
compelled  to  pay  the  same  a  second  time  ;  yet,  it  is  equally  clear, 
that  no  court  of  law,  even  with  the  assent  of  a  debtor,  has  author- 
ity or  power  to  appropriate  the  private  property  of  one  to  the 
payment  of  another's  debt.  The  answer  of  Lawrence  in  this  case 
discloses  these  facts:  that  Josiah  Lane  had  a  mortgage  against 
him  for  $4oO ;  that,  on  being  served  with  a  garnishee  process  in 
ths  suit  of  Tappan  and  others  against  Alexander  P.  Lane,  he  ad- 
mits in  answer  to  interrogatories,  that  he  owes  that  amount  upon 
the  mortgage,  and  states,  without  offering  any  reason  for  his  opin- 
ion, that  he  believes  that  Alexander  P.  Lane  is  the  equitable 
owner  of  the  sum  of  money  secured  thereby  ;  and  permits  a 
judgment  to  pass  against  him  for  that  amount,  and  the  land  which 
had  been  mortgaged  is  sold  on  execution,  and  the  proceeds  applied 
in  part  payment  of  Tappan  &  Co.'s  judgment  against  Alexander 
P.  Lane;  to  all  which  proceedings,  Josiah  Lane  is  an  entire 
stranger,  having  had  no  day  in  court,  and  no  opportunity  to  con- 
test or  assert  his  rights  ;  and  when  he  seeks  to  foreclose  liis  mort- 
gage, he  is,  for  the  first  time,  met  with  an  objection,  which,  when 
rendered  into  plain  English  is,  that  by  the  judgment  of  a  court  of 
law,  his  money  has  been  taken  and  applied  to  the  use  of  another 
person,  because  the  mortgagor,  his  creditor,  entertained  the  be- 
lief that  he,  the  mortgagee,  was  not  the  equitable  owner  of  the 
mortgage.  The  court  is  unanimously  of  the  opinion,  that  so  far 
as  the  present  defendant  in  error,  Josiah  Lane,  is  con- 
cerned,.the  proceedings  in  the  attachment  suit  are  wholly  [*  361] 
void  ;  that  the  court  neither  had  jurisdiction  over  his  per- 
son, nor  his  property.  No  suit  or  proceeding  whatever  had  been 
instituted,  or  was  pending  against  him.  It  was  a  matter  in 
which,  if  he  had  had  actual  notice  of  it,  he  would  have  had  no 
right  to  interfere,  either  by  way  of  objection,  interpleader,  excep- 
tion or  appeal. 

There  is  no  principle  of  justice  or  law,  which  will  thus  deprive  a 
man  of  his  property  without  trial  or  notice.  It  is  not  to  be  pre- 
sumed that  the  judgment  upon  the  garnishee  process,  set  out  in 
the  answer  of  the  plaintiff  here,  was  rendered  with  a  full  knowl- 
edge of  the  facts.     No  court   would  render  such  a  judgment, 
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■unless  there  was  some  misconception  of  the  circumstances  of  the 
case. 

We  take  the  answer  of  the  plaintiff  to  be  true,  and  from  that 
answer  we  can  come  to  no  other  conclusion,  than  that  there  was 
collusion  between  Tappan  &  Co.  and  the  plaintiff  here,  to  devise 
some  means  to  make  the  defendant's  money  pay  the  debt  of  Alex- 
ander P.  Lane.  If  Josiah  Lane  really  was  not,  and  Alexander  P. 
in  equity  was,  the  owner  of  this  mortgage,  it  was  not  the  place  to 
contest  or  decide  that  question  upon  a  garnishee  process  in  an 
attachment  suit  between  Tappan  &  Co.  and  Alexander   P.  Lane. 

The  cases  referred  to  in  support  of  the  principle,  that  a  person 
who  has  once  been  compelled  to  pay  money,  by  the  decree  of  a 
court  of  competent  jurisdiction,  shall  not  be  compelled  to  pay  the 
same  again,  do  not  meet  this  question.  In  all  those  cases,  the 
proceedings  were  against  the  party,  whose  interests  were  to  be 
affected  by  the  judgment  or  decree,  and  there  was  either  actual 
or  constructive  notice  given  to  the  party,  whose  money  or  effects 
were  to  be  appropriated,  not  in  payment  of  another's,  but  of  his 
own  debt.  They  were  contests  between  creditors  of  the  same 
debtor,  in  which  the  garnishees,  who  owed  the  debtor,  or  had  ef- 
fects of  his  in  their  hands,  had,  upon  a  proceeding  directly 
against  the  debtor  under  a  judgment  of  a  court  of  competent  jur- 
isdiction, been  compelled  to  pay  to  one,  and  in  which  the  courts 
very  properly  determined,  that  such  payment,  or  a  judg- 
[*362]  ment  without  payment,  would  bar  any  subsequent  claim 
against  him  for  the  same  demand.  Thus,  in  the  case  of 
Holmes  et  al.  v.  Remsen  et  al.  executors  of  Clason,  4  Johns.  Ch.  R. 
460,  one  Mullet,  who  resided  in  England,  l)ecame  a  bankrupt,  and 
under  the  law  of  England  assigned  his  effects  to  commissioners. 
Clason,  who  resided  in  New  York,  was  indebted  to  him  at  the 
time  of  his  assignment.  The  agent  of  Clason,  residing  in  London, 
had  money  belonging  to  Clason  in  his  hands,  which,  by  process 
from  the  lord  mayor's  court,  was  attached,  and  judgment  entered 
against  him,  by  which  he  was  compelled  to  pay  over  the  money  to 
the  assignees  of  Mullet.  An  attachment  was  issued  in  New  York 
against  the  effects  of  Mullet,  as  an  absent  debtor,  under  the  laws 
of  that  state,  and  the  plaintiffs,  being  appointed  trustees  for  the 
benefit  of  the  creditors  of  Mullet,  claimed  of  the  executors  of 
Clason,  payment  of  the  sum  of  money  due  from  Clason  to  said 
Mullet.  It  was  held,  that  Clason's  executors,  having  once  been 
compelled,  through  their  agent,  by  the  judgment  of  a  court  of 
competent  jurisdiction,  to  pay  the  money,  the  plaintiff's  claim 
against  them  was  barred. 

The  same  principles  and  nothing  farther,  are  repeated  in  5  Johns. 
101,  20  do.  229,  in  a  note  in  4  Cowen,  521,  and  13  Mass.  153. 

Unless  there  is  something  outside  of  this  case,  which  does  not 
appear  by  the  bill  or  answer,  it  is  not  easy  to  perceive  how  the 
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plaintiff  here  is  injured  by  this  decree.  The  mortgaged  premises 
have  already  been  sold,  and,  as  he  asserts,  purchased  by  the  as- 
signors of  Shane,  who  has  a  deed  from  the  sheriff  under  the  sale 
which  vests  all  his  equity  of  redemption  in  said  Shane ;  and  as 
the  decree  only  proceeds  against  the  land,  and  those  claiming  un- 
der the  mortgagor,  to  require  them  to  surrender  the  possession, 
and  does  not  in  fact  make  him  personally  liable  for  the  money  due 
thereon,  we  can  not  see  from  the  record,  that  the  decree  can  ope- 
rate to  his  prejudice. 

It  is  the  common  practice  in  the  courts  of  chancery  in  this,  and 
many  other  of  the  United  States,  upon  the  foreclosure  of  mort- 
gages, to  decree  a  surrender  of  the  possession  and  title 
papers  by  the  mortgagor  and  those  claiming  under  him.  [*  -363] 
In  this  there  was  no  error. 

It  is  not  necessary  to  decide  whether  David  Shane,  would, 
under  other  circumstances,  have  had  such  an  interest  in  the  suit, 
as  would  have  made  it  necessary  to  have  made  him  a  partv  de- 
fendant to  the  bill  of  foreclosure.  If  he  had  such  an  interest,  he 
acquired  that  interest  pending  the  litigation  between  these 
parties,  and  it  is  unnecessary  to  refer  to  authorities  to  show,  that 
a  party  thus  situated  is  not  entitled,  unless,  at  least,  he  asserts 
his  claims  himself,  to  be  made  a  defendant  on  the  record. 

The  decree  of  the  circuit  court  is  affirmed  with  costs. 

Decree  affirmed. 


Charles  A.  Lord,  et  al.  v.  George  W.  Burke. 

Error  to  Jersey. 

I.  Certiorari — diligence  to  sue  out  writ.  A  petition  for  a  certiorari  set  forth,  in 
substance,  that  the  petitioners  resided  in  St.  Louis,  a  distance  of  some  forty  or  fifty 
miles  from  the  place  of  trial;  that  they  had  employed  an  attorney  to  attend  the  collec- 
tion of  their  debt,  but  had  not  authorized  him  to  sign  an  appeal  bond,  should  it  become 
necessary;  that  the  attorney,  the  day  after  the  trial  of  the  right  of  property,  informed 
his  clients  by  the  next  mail  of  the  result  thereof,  and  requested  them  to  send  a  letter  of 
attorney  to  authorize  him  to  take  an  appeal  and  execute  a  bond  for  them  ;  that  the 
letter  was  executed  and  sent  to  him,  but  that  it  was  not  received  by  him  until  the  sixth 
day  after  the  trial,  which  was  one  day  after  the  time  allowed  for  an  appeal  in  such 
cases.  It  further  stated  that  the  amount  in  controversy  was  so  small  that  the  petitioners 
could  not  afford  to  employ  a  messenger  to  go  to  St.  Louis  to  procure  the  letter  of 
attorney;     Held,  that  sufficient  diligence  was  not  shown  to  authorize  the  certiorari,     (a) 

Cases  Citing  Text.  dismissed  on  motion.    Murray  v.  Murphy. 

(a)    For   statute    governing    review  of  16  111.  275,  277.      Petition  for  certiorari 

judgments  of  justices  of  peace  by  writ  of  must    show    diligence;    failure    to   attend 

certiorari,   see  R.  S.  1874,   Justices,  ch.  court   at  term,  to    which  summons  is  r«- 

79.   §  75  et  seq.;  S.  &  C's.    Stats,  p.  1461;  turnable,  is  negligence,  although  no  order 

Cothran's  Stats.  (1885)  p.  901.    If  petition  is  made  setting  case  for  trial  at  such  term. 

iox  certiorari  under  statute  fails  to  show  Dye  i/.  Noel,  85  111.  390,  292. 
each  of  statutory  requisites,  it  should  be 
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Certiorari,  in  the  Jersey  circuit  court,  brought  by  the  plain- 
tiffs in  error  against  the  defendant  in  error,  and  heard  before  the 
Hon.  Samuel  D.  Lockwood,  at  the  May  term,  1847.  Certiorari 
dismissed. 

The  facts  of  the  case  and  the  substance  of  the  petition,  on 
which  the  writ  was  issued,  will  be  found  in  the  opinion  of  the 

court. 
[*364]       W.  K.  TiTCOMB,  and  J.  W.  Chickering,  for  the  plain- 
tiffs in  error,  submitted  their  points  in   writing  :     The 
court   erred    in  sustaining  the  motion  to  dismiss  the   certiorari. 
Rev.  Stat.  825. 

1.  It  was  not  in  the  power  of  the  defendants  below  to  appeal 
in  the  ordinary  way. 

J.  The  time  was  five  days.  They  were  distant  fifty  miles, 
and  knew  nothing  of  a  cause  brought  on  for  trial,  the  same 
day  which  saw  it  commenced.  In  what  consists  their  negli- 
gence? 

2.  The  first  mail  communicated  the  result,  and  asked  for  the 
means  of  appeal.  Those  means  were  immediately  prepared  and 
forwarded  by  the  next  mail.  They  arrived  just  in  season  to  be 
too  late.  It  would.be  unjust  to  require  more  diligence,  to  require 
expresses,  special  messengers,  and  enormous  expense.  The  legis- 
lature has  prescribed  no  such  rule.  Its  act  is  remedial,  to  be  con- 
strued fairly  for  the  correction  of  accidents,  and  in  aid  of  the  un- 
fortunate. Mails  are  established  for  the  convenience  of  the  sub- 
ject, to  prevent  the  very  expenses  which  the  decision  below 
would  necessitate.  Notice  of  the  dishonor  of  bills  through  them 
is  sufficient.  What  principle  of  destruction  exists  in  the  certiorari 
law,  demanding  that  it  be  restrained  by  the  certainty  of  a  certain 
intent  in  every  particular? 

II.  The  petition  does  show  an  erroneous  judgment.  The 
mortgagor  of  a  chattel,  having  the  right  of  possession  for  a  definite 
period,  has  an  interest  which  may  be  levied  on  execution,  andtlie 
purchaser  acquires  title  subject  to  the  incumbrance.  Bailey  v. 
Burtin,  8  Wend.  339;  White  v.  Cole,  24  do.  117.  The  verdict 
was,  that  such  an  interest  is  not  subject  to  levy. 

J.  T.  Stuart,  for  the  defendant  in  error,  argued  that  the  peti- 
tion for  the  writ  of  certiorari  did  not  show  a  state  of  facts  suf- 
ncient  to  make  it  manifest  that  it  was  not  in  the  power  of  the 
appellants  to  take  an  appeal  in  the  ordinary  way,  and  cited  Cush- 
man  v.  Rice,  1  Scam.  565  ;  White  v.  Frye,  2  Gilm.  65. 

Opinion  of  the  court  by  Denning,  J.     On  the  22d  day 

[*  365]  of   September,  A.   d.   1846,  Lord  &   McKee  recovered  a 

judgment  against  Charles  Glazier,  before  James  Harriot, 

a  justice  of  the  peace  in  and  for  Jersey  county.     On  the  24th  day 

of  October  following,  an  execution  was  issued  and  put  into  the 
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Iiands  of  William  Shepherd,  a  constable  for  said  county,  who,  on 
the  27th  day  of  the  same  month,  levied  the  said  execution  on  two 
horses  and  a  buggy,  which  were  in  the  possession  of  the  said 
Glazier,  he  having  previously  given  a  mortgage  on  them  to 
(jreorge  W.  Burke,  to  secure  the  payment  of  a  debt  to  him,  which 
was  to  fall  due  some  eighteen  months  from  the  date  of  the  levy. 
The  said  property  was  levied  on  subject  to  the  mortgage.  On 
the  28th  of  the  same  month,  being  the  next  day  after  the  levy, 
Burke  gave  notice  that  he  claimed  the  property  in  question,  and 
of  liis  intention  to  prosecute  his  claim.  The  trial  of  tlie  right  to 
skid  property  took  place  on  the  same  day,  before  the  justice  who 
issued  the  execution,  and  it  was  submitted  to  a  jury,  who  found 
in  favor  of  the  claimant,  whereupon  an  appeal  was  prayed  by  the 
counsel  of  Lord  &  McKee,  and  the  same  not  having  been  per- 
fected within  the  five  days,  as  required  by  our  statute,  the  case 
was  taken  up  to  tlie  Jersey  circuit  court  on  a  writ  of  certiorari. 

At  the  May  term  of  the  Jersey  circuit  court,  1847,  a  motion 
was  made  by  the  claimant  to  dismiss  the  certiorari,  which  was 
sustained  by  the  court,  and  the  certiorari  dismissed.  Lord  & 
McKee  bring  the  case  to  this  court,  by  writ  of  error,  and  assign 
for  error,  the  decision  of  the  court  in  dispaissing  the  writ  of 
certiorari. 

Several  points  have  been  urged  by  the  counsel  for  the  plaintiffs 
in  error,  why  the  decision  of  the  court  below  should  be  reversed, 
but  one  of  which  it  is  considered  necessary  by  this  court  to  notice, 
inasmuch  as  upon  this  point  the  decision  must  turn.  That  is, 
whether  the  plaintiffs  in  error  have  used  the  necessary  diligence 
required  by  our  statute,  in  endeavoring  to  take  an  appeal  to  the 
circuit  court  of  Jersey,  in  the  ordinary  way,  from  the  trial 
of  the  right  of  property,  before  the  justice  in  Jersey  [*  366] 
county  above  named. 

The  petition  for  a  writ  of  certiorari,  or  so  much  as  has  any  par- 
ticular bearing  upon  this  point,  is  substantially  as  follows:  The 
plaintiffs  in  error  are  residents  of  the  city  of  St.  Louis,  a  distance 
of  some  forty-five  or  fifty  miles  from  the  place  of  trial.  Tiiey  had 
employed  counsel  to  attend  to  the  collection  of  the  debt  above 
specified,  but  had  not  empowered  him  to  sign  an  appeal  bond,  in 
the  event  of  its  becoming  necessary  to  appeal.  On  the  27th  of 
October,  1846,  the  constable  levied  on  the  property  in  question, 
and  the  day  following  the  trial  took  place,  and  by  the  next  mail, 
the  counsel  of  the  plaintiffs  in  error  informed  them  of  the  result 
of  said  trial,  and  requested  them  to  send  a  power  of  attorney, 
authorizing  the  counsel  to  take  an  appeal,  and  execute  an  appeal 
bond  for  them,  which  was  done  by  the  said  plaintiffs,  but  the 
power  of  attorney  did  not  reach  the  counsel  until  the  sixth  day 
after  the  said  trial,  one  day  after  the  time  within  which  the  ap- 
peal could  have  been  taken.     It  is  also  averred  that  the   amount 
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in  controversy  was  so  small  that  the  plaintiffs  in  error  could  not 
afford  to  employ  a  messenger  to  go  to  St.  Louis  for  the  purpose 
of  getting  the  necessary  power  of  attorney,  to  enable  their  counsel 
to  execute  an  appeal  bond  in  the  case. 

The  court  have  several  times  had  occasion  to  pass  upon  the 
statute,  in  relation  to  the  granting  of  writs  of  certiorari^  and  to 
say  what  is,  or  is  not  sufficient  diligence  to  authorize  a  party  de- 
siring it  to  bring  a  case  into  the  circuit  court  by  this  process. 

It  will  be  observed  that  this  statute  (Rev.  Laws,  325,  §  75,)  is 
rather  peculiar  in  its  phraseology,  and  does  not'admit  of  as  liberal 
a  construction,  as  many  have  contended  sliould  be  placed  upon  it. 

Courts,  doubtless,  in  construing  statutes  of  this  kind,  remedial 
in  their  character,  where  their  language  and  phraseology  will  per- 
mit, should  avoid  as  far  as  possible  the  hardships  which  would 
arise  from  a  strict  and  rigid  construction  on  the  one  hand, 
and  the  consequent  abuses  from  a  lax  and  liberal  con-  [  *367] 
struction  on  the  others,  while  they  should  give  to  the  party 
who  had  merits  in  his  case,  the  fruits  of  his  diligence.  Tliey 
should  cdt  off  all  those  cases  devoid  of  merit,  prosecuted  simply 
for  hindrance  and  delay. 

The  statute  under  consideration,  however,  is  one  which  admits 
of  very  little  latitude  of  construction.  It  provides,  that  when  it 
is  out  of  the  party's  power  to  appeal  from  the  justice's  decision  in 
the  ordinary  way,  within  the  time  limited  by  law,  and  setting  forth 
facts  in  a  petition  showing  why  it  was  out  of  his  power  to  appeal, 
and  also  showing  a  meritorious  cause  of  action,  he  shall  be  enti- 
tled to  the  writ  of  certiorari ;  but,  in  every  instance,  it  must  ap- 
pear clearly  that  it  was  out  of  the  party's  power,  by  reason  of 
sickness,  absence  of  justice  and  clerk,  or  their  refusal  to  allow 
him  to  take  the  appeal  in  the  time  limited  by  law,  or  some  other 
reason  equally  good. 

I  apprehend  that  aproperconstructionof  this  section  of  tlie  stat- 
ute would  require  a  party  desiring  to  appeal  from  the  decision  of 
a  justice  of  the  peace,  tj  use  something  more  than  ordinary  dili- 
gence to  perfect  his  appeal,  before  he  would  be  entitled  to  bring 
the  cause  in  the  circuit  court  by  writ  of  certiorari;  nor  is  it  the 
particular  sum  in  controversy,  or  the  hardship  of  the  case  which 
will  dispense  with  this  diligence. 

In  the  case  under  consideration,  the  plaintiffs  in  error  had  but 
five  days  to  take  an  appeal.  Our  statute,  in  relation  to  the  trial  of 
the  right  of  property,  having  limited  it  to  that  time,  was  it  out 
of  their  power  to  take  the  appeal  in  that  time  ?  It  is  true  that 
their  counsel  communicated  the  result  of  the  trial  to  them  at  St. 
Louis  by  the  first  mail.  How  often  the  mail  passed  back  and  forth 
in  a  week  we  are  not  informed,  it  may  not  have  returned  from  St. 
Louis  until  after  the  expiration  of  the  five  days;  or  even  if  it 
was  a  tri-weekly  line,  it  is  not  always  the  most  safe  and  expedi- 
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tious  way  of  transacting  business,  and  even  if  this  could  be  called 
any  diligence  at  all,  it  is  clearly  not  sufficient.  A  person  might 
have  easily  rode  from  the  place  of  trial  to  St.  Louis  (fifty 
miles),  procured  the  necessary  power  of  attorney  to  exe-  [*  308] 
cute  the  appeal  bond,  and  have  returned  back  in  four  days, 
leaving  one  day  to  perfect  the  appeal  in.  The  court  can  not  lay 
down  a  positive  rule  applicable  to  cases  of  this  kind,  as  each  one 
must  depend  more  or  less  upon  its  own  facts  and  circumstances. 
In  the  case  under  consideration,  we  are  of  opinion  th^t  the  plaint- 
iffs in  error  have  shown  no  sufficient  diligence  to  authorize  them 
to  prosecute  a  writ  of  certiorari  in  this  case,  and  that  the  court 
below  did  not  err  in  dismissing  it. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Judgment  affirmed. 


Thomas  Morgan  v.  Wii  liam  D.  Smithson  et  al.  county  com- 
missioners of  Scott  county. 

Appeal  from  Scott. 

1,  Taxation — yeinedy  for  oppressive  assessment.  Persons  aggrieved  by  the  assess- 
ment of  their  property  for  taxes,  may  apply  to  the  county  commissioners'  court  of  their 
county  for  a  reduction,  as  provided  by  the  25th  section  of  the  89ih  chapter  of  the  re- 
vised statutes.  Such  applications  are  addressed  purely  to  the  discretion  of  the  court, 
and  the  exercise  of  that  discretion  can  not  be  reviewed  elsewhere,     {a) 

Appeal  from  a  decision  of  the  county  commissioners  of  Scott 
county.  The  proceedings  in  the  cause  are  stated  by  the  court  in 
their  opinion.  The  appeal  was  dismissed  at  the  November  special 
term,  1846,  the  Hon.  Samuel  D.  Lockwood  presiding. 

M.  McCoNNELL,  for  the  appellant,  submitted  the  case  to  the 
court  in  writing.     S.  T.  Logan,  for  the  appellees,  argued  orally. 

Opinion  of  the  court  by  Treat,  J.  Thomas  Morgan  applied 
to  the  county  commissioners'  court  of  Scott  county,  for 
a  reduction  of  the  assessment  of  his  property  for  the  year  [*  369] 
1845.  The  application  was  denied,  and  he  prosecuted  an 
appeal  to  the  circuit  court.  He  there  asked  leave  to  dismiss  the 
case,  but  the  court  refused  the  leave,  aud  then  dismissed  the  ap- 
peal.    Those  decisions  are  assigned  for  error. 

The  26lh  section  of  the  89th  chapter  of  the  revised  statutes 
declares,  that  "any  person  feeling  aggrieved  by  the  assessment 
of  his  property,  may,  at  the  September  term  of  the  county  com- 
missioners' court  immediately  succeeding  such   assessment,  and 

Case  Citing  Text.  Revenue  ch.  120  ^  97  et  seq.  p.  20j7; 

(a)  For  sti^tute  in  force  in  188G  similar       Coihran's  Stats.  (1885)  p.  1249. 
to  that  cited  in  headnote,  see  S.  &  C.'s  Slats. 
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not  afterwards,  apply  to  said  court  for  a  reduction  of  said  assess- 
ment, which  may,  in  the  discretion  of  tlie  court,  be  made  on 
proof  that  the  valuation  was  too  high,  which  correction  shall  be 
made  of  record,  and  a  list  certified  by  the  clerk  to  the  collector." 

It  will  thus  be  seen,  that  applications  of  this  character  are  ad- 
dressed purely  to  the  discretion  of  the  county  courts,  and  the 
exercise  of  that  discretion  can  not  be  reviewed  elsewhere.  The 
circuit  court,  consequently,  had  no  jurisdiction  of  the  case,  and 
decided  correctly  in  dismissing  the  appeal.  The  only  action  it 
could  take,  was  to  dismiss  the  appeal,  and  leave  the  adjudication 
of  the  county  court  in  full  force.  It  follows  that  Morgan  had  no 
right  to  dismiss  the  case  in  the  circuit  court.  The  decision  of  the 
county  court  was  final  in  the  premises,  and  not  to  be  overturned 
by  an  unauthorized  appeal  to  another  tribunal.  We  fully  recog- 
nize the  right  of  the  plaintiff  to  dismiss  an  appeal  case  properly 
pending  in  the  circuit  court.  In  such  a  case  the  circuit  court 
has  authority  to  hear  and  determine  it.  It  is  to  be  tried  de  novo, 
and  in  order  to  succeed,  the  plaintiff  has  again  to  establish  his 
cause  of  action.  Instead  of  doing  this,  he  may  abandon  the  case 
altogether,  and  fall  back  to  the  position  he  occupied  before  he 
commenced  the  suit  in  the  inferior  court.  If  he  chooses  the  latter 
course,  the  previous  proceedings  in  the  cause  necessarily  fall,  and 
the  differences  of  the  parties  are  to  be  adjusted  in  some  other 
action. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 

William  R.  McClay,  administrator  etc.  et  al.  v.  George  H. 

Norris. 

r*  3701  Error  to  La  Salle. 

1.  Infancy — waiver  of  disability .  An  infant  may  prosecute  a  writ  of  error  in  the 
supreme  court  by  his  next  friend.  Ifj  however,  he  prosecutes  in  his  own  name,  and 
there  is  a  joinder  in  error,  his  disability  is  waived  by  that  proceeding. 

2.  Writ  of  error — writ  of  right.  A  writ  of  error  is  a  writ  of  right,  and  maybe 
prosecuted  in  all  cases,  unless  prohibited  by  scmie  statute  or  inflexible  rule  of  law.  (a) 

3.  Practice,  in  chancery ;  presentation  of  suidence.  The  general  rule  in  regard  to 
taking  testimony  in  chancery  cases  is,  that  it  is  not  to  be  done  viva  voce  in  open  court  as 
at  law  but  written  questions  are  to  be  put  to  the  witnesses,  either  by  an  officer  of  the 
court,  or  by  some  person  duly  authorized,  and  the  answers  are  taken  down  in  writing 
by  such  person,  (f) 

Cases  Citing  Text.  order  of  probate  court  committing  admin- 

(d)  Writ  of  error  is  writ  of  right   by  istrator  for  contempt.     Haines  v.  People, 

corqmon  law  apart  from  statute,  but  may  97  111.151,169.     For   statute  regulating 

be  regulated  by  statute;  writ  of  error  held  writs  of  error  to  trial  courts,  see  S.  &  C.'s 

to  lie  to  enable  supreme  court  to  review  Stats.  Practice    ch.  110,  1"  89  p.  1843; 

iudg-ment  of  county  court,  from  which  stat-  Cothran's  Stats  (1885),  p.  11 14. 

ute   had   provided    no    means  of  .nppeal.  {b)  R.  S.  1874.  EvinENCE,  ch.  51  §  38 

Peak  V.  People,  76  111.  289,  291.  Writ  of  [S.&C.'s  Stats,  p.  1090  ;  Cothran's  Stats. 
error  from  supreme  court  lies  to  review 
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4.  Chancery — production  of  evidencee. — ezceplion  to  lule.  To  the  general  rule 
that  all  testimony  in  chancery  cases  is  to  be  taken  in  writing,  there  are  two  exceptions : 
first,  proof  of  exhibits  in  or  attached  to  and  made  a  part  of  the  complainant's  bill  or 
the  defendant's  answer;  second,  where,  under  the  statute,  the  court  has  authority,  for 
want  of  a  plea  or  answer,  to  render  a  decree  pro  confcsso  against  the  defendant.  In 
either  of  these  cases,  evidence  by  parole  my  be  heard  upon  the  trial  of  the  cause. 

5.  Same — effect  of  answer  by  guardian  ad  litem.  An  answer  of  a  guardian  ad  litem, 
if  it  admit  the  truth  of  the  charges  in  the  complainant's  bill,  can  not  affect  the  infant's 
rights;  but,  with  respect  to  him,  all  allegations  must  bcproved  with  the  same  strictness 
as  if  the  answer  had  interposed  a  direct  and  positive  denial  of  their  truth,  (r) 

6.  Same — disability  of  mi^iors.  Neither  a  default,  or  a  decree  pro  confesso  can  be 
entered  against  an  infatit,  (c) 

7.  Same — in  case  against  iHinor.  Where  infants  are  defendants  in  chancery  proceed- 
ings, the  proper  and  convenient  practice  is,  for  the  court  to  refer  the  matter  which  re- 
quires to  be  proved  to  the  master  in  chancery,  tiiat  he  may  take  the  evidence  and 
report  the  facts  to  the  court  for  its  final  determination. 

8.  Same — hearing  before  master.  When  a  question  of  fact  is  referred  to  the  master 
in  chancery,  it  is  his  duty  to  appoint  a  day  for  the  examination  of  witnesses  before 
him,  of  which  the  parties  should  receive  due  notice.  The  witnesses  may  then  be  ex- 
amined viva  voce, or  upon  interrogatories,  and  must  then  be  taken  down  and  preserved 
by  the  master,  so  that  the  same  may,  if  necessary,  be  used  by  the  court.  The  master 
is  not  required  to  report  the  evidence,  nor  the  circumstances  to  the  court  and  leave  the 
court  to  draw  conclusions  ;  but  he  is  to  report  facts,  and  conclusions  of  his  own,  unless, 
under  special  circumstances,  a  question  of  law  is  involved,  upon  which  the  opinion  of 
the  courtshould  be  taken.  This  report  being  prepared,  either  pariy  may  file  objec- 
tions to  it  before  the  master  prior  to  its  being  returned  into  court.  If  the  objections 
are  not  sustained,  and  the  master  adheres  to  his  report,  he  returns  it  into  court,  where 
the  party  objecting  may  file  exceptions,  upon  the  hearing  of  which  the  whole  evidence 
is  brought  forward,  and  passes  in  review  before  the  court,  {d) 

Bill  in  chancery  to  foreclose  a  mortgage,  and  to  correct  mis- 
takes therein,  filed  by  the  defendant  in  error  against  the 
plaintiffs  in  error,  in  the  La  Salle  circuit  court.     The  [*  371] 
cause  was  heard  at  the  November  term,  1842,  before  the 

1885,   p.  673]   provides  that   on   trial   of  proved  against  infant  defendant,  although 

chancery  suits  oral  evidence  is  admissible.  answer  of  infant's  guardian  fully  admits 

This    is   substantial  re-enactment    of   L.  truth   of  such   allegations,  and   evidence 

1849,   p.    133.     Statute,   authorizing  evi-  should  be  preserved  in  record.     Enos  v. 

dence  in  chancery  suitstobe  given  orally,  Capps,  13  III.  255  ;  Cost  v.  Rose,  17  111. 

does  not  abrogate  rule  that  evidence  must  276,  278;  Carr  v.  Fielden,  18  111.  77,  81; 

be  preserved  in  record.     Hoarez/.  Harris,  Tibbs  v  Allen,  27  111.  119,  129;  Rhoads 

11  111,  24,  26;  White  v.  Morrison,  11  111.  v.  Rhoads,  42  III.  2:J9,  249. 

361,  365.     McClay  v.  Norris  held  not  to  {d)  Where  exceptions  are  disallowed  by 

conflict  with  rule,  that  allegations  in  bill  master,  if  excepting   party  so  desires  he 

which  are  neither  admitted    nor   denied  sends  up  disallowed  exceptions  together 

must  be  proved.    Stacy  z/.  Randall,  17  111.  with   all   evidence    relative  thereto,   and 

467,  470.  such  exceptions  then  stand  for   hearing 

{c)  Person  having  ri;.ht  of  action  against  before  court.      Brockman   v    Aulger.   13 

heir  in  respect  of  real  estate  descended  to  111.  277.     Where  case  is  referred  to  mas- 

him  is  not  delayed  in  his  remedy  because  ter  '"  to  take  proof  and  report  the  facts," 

of  heir's  non-age;  old  chancery  practice  he  need  not  report  evidence;  report,  that 

to  contrary  is  abrogated  by  R.  S.  1845,  facts  stated  in  petition  were  proved  to  be 

ch.  44.     Enos  v.  Capps,  15  111.  277.     For  true,  is  .sufficient.     Campbell  v.  Harmon, 

substantial    re-enactment    of    statute    of  43   111,   18,   20.     Practice,  stated    in  head 

1845  cited  supra,  see  R.  S.  1874,  Frauds,  note,   enforced.      Hurd  v.  Goodrich    59 

etc.  ch.  59  §  1 1 ;  S.  &  C.'s  Stats,  p.  1203  ;  111.  450,  456 ;  Prince  v.  Cutler,  69  111.  367. 

Cothran's  Stats  (1885),  p.  742.     In  chan-  271.     Objection  to   master's   report    not 

eery  no   default  should  be  taken  against  urged  before  master  is  waived.     Pennell 

infant ;  allegations  of  bill  should  be  fully  v.  Lamar  Ins.  Co.  73  111.  303,  306. 
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Hon  John  D.  Caton,  when  a  decree  of  foreclosure  etc.  was  ren- 
dered. 

The  substance  of  the  bill  and  proceedings  therein  will  be  found 
in  the  opinion  of  the  court. 

T.  Ford,  for  the  plaintiffs  in  error.  A  writ  of  error  is  a  writ 
of  right,  and  can  not  be  denied  except  in  capital  cases.  Bowers 
V.  Green,  1  Scam.  42.  This  case  refers  to  the  statute.  See 
Rev.  Stat.  §  7,  page  143,  as  to  the  jurisdiction  of  courts  of  equity. 

The  decree  not  having  given  day  to  the  defendant,  makes  it 
final  as  to  him,  and  therefore,  he  may  prosecute  a  writ  of  error. 

A  writ  of  error  will  lie  to  the  circuit  court,  sitting  as  a  court 
of  chancery.  Greenup  v.  Porter,  2  Scam.  417.  Therefore,  if  a 
writ  of  error  is  a  writ  of  right,  it  is  a  writ  of  right  as  well  in 
chancery  cases  as  others. 

There  is  no  evidence  in  the  record,  that  John  Armstrong  is  a 
minor,  or  otherwise.  If  he  is  a  minor,  and  does  not  sue  out  his 
writ  by  his  next  friend,  the  fact,  before  joinder  in  error,  can  be 
shown,  and  the  writ  dismissed  under  the  practice  act.  This  ob- 
jection goes  to  quash  the  writ,  and  is  in  the  nature  of  a  proceed- 
ing in  abatement,  Und  can  not  be  taken  advantage  of  after  joinder 
in  error.  It  is  of  the  same  nature  as  an  objection  to  a  want  of 
security  for  costs,  by  a  non-resident,  which  must  be  noticed  be- 
fore a  plea  to  the  merits  is  put  in.  But  as  the  objection  has  not 
been  thus  made,  the  court,  if  they  deem  it  for  the  benefit  of  the 
infant,  may,  and  will  presume  that  he  has  became  of  age. 

The  question,  then,  before  the  court  is  simply  this,  whether  an 
infant  after  he  comes  of  age  may  not  prosecute  a  writ  of  error. 
Bowers  v.  Green,  1  Scam.  42;  Greenup  v.  Porter,  2  do.  417;  Rev. 
Stat.  §  7,  p.  143.  A  writ  of  error  is  barred  in  five  years,  but 
when  an  infant  thinks  himself  aggrieved  by  any  decree  or  judg- 
ment that  may  be  reversed  in  the  supreme  court,  he  shall 
[*  372]  have  until  five  years  after  he  comes  of  age.  This  is  the 
statute  of  limitation  contained  in  the  practice  act.  Rev. 
Stat,  §  53,  p.  421. 

This  common  law  and  statutory  right  to  prosecute  a  writ  of 
error  is  not  taken  away  by  any  of  the  authorities  referred  to.  All 
they  prove  is,  that  the  infant  when  he  comes  of  age,  has  another 
and  perhaps  a  fuller  remedy.  A  writ  of  error  reaches  errors  only 
which  appear  on  the  record;  a  bill  of  review  reaches  errors  both 
of  law  and  fact.  The  case  in  18  Vesey,  83,  proves  only  that  the 
decree  to  foreclose  would  bind  the  infant,  and  that  he  ought  to 
have  a  day  to  show  cause  after  he  comes  of  age,  (note  here,)  the 
lord  chancellor  afterwards  made  a  precedent  to  sell.  In  connec- 
tion with  this  the  New  York  practice  has. been  to  sell. 

Foreclosure  by  sale  has  grown  to  be  the  settled  practice  every- 
where since  the  above  decision,  and  I  sliall  not  detain  the  court 
by  referring  to  authorities  on  this  point.     But  a  decree  of  strict 
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foreclosure  ought  not  to  be  made,  where  it  is  not  manifestly  for 
the  interest  of  the  mortgagor.  This  is  the  doctrine  in  the  4th 
vol.  of  Kent's  Commentaries.  Strict  foreclosure  ought  not  to  be 
decreed  against  an  infant  unless  it  appears  that  it  was  the  best 
for  his  interest.  The  decree  does  not  pretend  to  find  whether 
the  land  was,  or  was  not  worth  more  than  the  sum  secured  by 
the  mortgage. 

A  decree  is  erroneous  which  hath  not  these  words:  "Unless 
cause  be  shown  within  six  months,  etc.  "  8  Eng.  Ch.  R.  59,  60, 
G2.  This  case  proves  only  that  the  chancellor  was  in  doubt, 
whether  an  infant  could  be  let  in  to  defend  and  make  a  new  case, 
but  he  has  no  doubt  of  his  right  to  prosecute  a  writ  of  error. 

The  doctrine  has  since  been  well  established,  that  an  infant 
may  have  a  bill  of  revicAv,  be  let  in  to  defend  and  make  a  new 
case  after  he  comes  of  age,  in  all  chancery  proceedings.  1  Smith's 
Ch.  Pr.  259;  8  Peters,  143.  It  is  said  that  this  decision  is  founded 
on  a  statute  of  Maryland.  If  so,  then  the  infant  must  have  his 
writ  of  error  here,  or  there  is  no  remedy.  But  so  far  as  the 
statute  requires,  it  only  made  the  case  a  chancery  pro- 
ceeding. This  case  nor  any  other  pretends  to  decide  that  [*  373] 
because  the  infant  has  a  right  to  make  a  new  case  of  law 
and  fact  after  he  comes  of  age,  that  he  has  no  right  to  a  writ  of 
error  to  reverse  for  errors  of  law  appearing  on  the  record.  The 
writ  of  error  may  be  all  sufficient  for  his  purpose,  and  why  com- 
pel him  to  make  a  new  case? 

It  is  said  on  the  other  side,  that  the  infant  may  have  error  and 
bill  of  review  both.  If  John  Armstrong  is  of  age  he  has  made  his 
election;  if  not,  it  is  the  defendant's  fault  that  he  did  not  show  it 
before  he  joined  in  error.  The  court  can  not  know  that  the  plain- 
tiff is  an  infant.  Nothing  of  the  sort  appears  on  the  record.  On 
the  contrary,  as  the  defendant  has  not  objected,  the  presumption 
is  that  he  has  come  of  age. 

Then  is  there  error  of  law  in  the  record  ?  1.  The  court  decreed 
that  there  was  a  mistake  in  the  mortgage.  The  matter  mistaken 
is  a  capital  fact,  and  ought  to  be  proved  as  other  facts.  And  in 
case  of  an  infant,  it  ought  to  be  proved  by  evidence  of  record. 
The  case  of  2  Scam.  218,  did  not  turn  on  this  point;  the  question 
was  not  raised,  though  the  court  think  the  guardian  may  admit 
the  facts  in  the  bill.  But  the  point  relied  on  there  arose  on  the 
statute  of  frauds.  The  infant's  answer  can  not  be  read  in  evidence 
against  him  ;  it  is  the  guardian's  answer.  1  Smith's  Ch.  Pr.  259  ; 
8  Peters,  144-5.  The  facts  of  the  bill  ought  to  be  proved  not- 
withstanding an  answer  admitting  them  all. 

If  it  be  true  that  the  facts  are  to  be  proved,  how  are  they  to  be 
proved?  As  against  the  infant,  in  the  same  manner,  I  contend, 
as  if  he  had  answered  denying  everything.  In  this  case,  the 
guardian  ad  litem  has  admitted  nothing.     The  administrators  are 
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not  parlies  in  interest,  and  are  joined  b}^  statute  for  form,  and  be- 
cause they  have  assets,  and  may  pay  the  debt.  Pro  cOnfesso 
against  them  should  not  prejudice  the  heir.  He  has  the  inherit- 
ance, and  proof  ought  to  conform  to  law  as  to  him;  no  decree  pro 
confesso  against  minors.     If  he  is  satisfied  with  the  testimony,  he 

may  prosecute  error  and  waive  review. 
[*  374]  The  rules  of  evidence  in  chancery  require  that  the  evi- 
dence should  be  in  writing.  3  Black.  Com.  449,  450;  1 
Smith's  Co.  Pr.  339.  And  it  is  to  be  presumed  that  the  record 
contains  all  the  evidence,  for  which  see  4  Scam.  126;  Rev.  Stat. 
93,  §  1. 

The  trial  of  issues  out  of  chancery  is  a  legal  proceeding,  and 
there  may  be  an  exception,  but  no  bill  of  exceptions  can  be  filed 
on  a  hearing  in  chancery.  If,  then,  there  is  no  bill  of  exceptious 
allowed,  the  only  mode  of  preserving  the  evidence  in  the  record, 
is  by  depositions  and  other  writings  in  the  record,  or  by  a  master's 
report.  The  master  is  to  take  down  the  evidence  in  all  cases  of 
reference  to  him,  for  the  use  of  the  court  if  necessarv.  1  Barb. 
Ch.  Pr.  501,  502. 

If  the  evidence  is  not  taken  down  and  put  on  the  record  for  an 
infant,  he  will  be  denied  his  writ  of  error,  or,  at  least,  he  will  get 
no  benefit  from  it.  Parol  evidence  may  be  given  against  parties 
on  a  decree  pro  confesso,  heaanse  one  who  will  not  answer  the  bill, 
may  well  be  presumed  to  have  no  deference.  But  no  such  pre- 
sumption can  safely  be  indulged  as  against  infants. 

It  is  said  that  the  mortgaged  property  has  greatly  increased  in 
value.  This  is  dehors  the  record.  I  might  as  well  say  that  the 
lot  was  worth  three  times  the  amount  of  debt  secured  on  it,  and 
thus  attack  the  strict  foreclosure. 

The  complainant  ought  to  proceed  cautiously,  and  at  his  peril 
as  against  an  infant,  and  if  it  be  true,  as  the  defendant  contends, 
the  infant  defendant  has  a  bill  of  review  when  he  comes  of  age, 
and  if  he  will  come  of  age  several  years  hence,  and  if  there  is  er- 
ror in  this  proceeding,  the  sooner  it  is  looked  into,  the  better  it 
will  be  for  the  defendant;  for  if  deferred,  the  property,  by  im- 
provements the  defendant  may  put  on  it,  may  be  made  still  more 
valuable,  and  make  the  case  still  worse  for  the  defendant. 

The  bill  of  review,  after  the  infant  comes  of  age,  ought  not  to 
be  the  only  remedy.  The  witnesses  for  him  may  die,  and  other 
evidence  upon  which  he  might  rely,  might  be  lost  or  de- 
[*375]  stroyed  by  time  or  accident.  And  if  the  infant  com- 
plains only  of  error  apparent  oil  the  record,  there  can  be 
no  manner  of  use  in  restraining  him  to  a  bill  of  review  as  his  only 
remedy. 

O.  Peters,  for  the  defendant  in  error.  As  to  the  infant,  John 
Armstrong.  The  court  is -the  guardian  of  the  rights  of  infants. 
When  aninfant  defendant  is  before  the  court,  it  will  see  that  its 
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rights  are  protected.     The  law  has  provided   no  particular  mode 
of  doing  this  by  the  court. 

It  is  not  denied  that,  ordinarily,  the  mode  of  proof  in  chancery 
causes,  when  an  issue  is  made,  is  by  depositions.  This  is  settled 
ill  the  case  cited  on  the  other  side.  Holdridge  v.  Bailey,  4  Scam. 
In  that  case,  however,  the  bill  was  founded  upon  the  bond,  which 
had  been  lost,  and  which  was  not  made  part  of  the  record. 

In  the  case  of  infants  it  is  different.  As  to  them,  the  court 
has  a  general  power  to  protect  their  interests  and  rights.  It  is 
bound  to  appoint  a  guardian  ad  litem,  it  has  power  to  control 
the  guardian,  to  make  him  perform  his  duty,  to  remove  him,  etc. 
But  the  court  may  make  all  necessary  inquiries  by  itself  or  its 
master.  It  is  usual  to  refer  the  matter  to  a  master,  but  this  is  not 
necessary.  Wall  v.  Bushley,  1  Brown's  C.  C.  425;  top  paging. 
The  Lord  Chancellor  says,  that  though  it  is  usual,  in  case  of 
infants,  to  refer  the  matter  to  amaster,  yet  it  is  not  necessary. 
But  if  the  decree  is  rendered  without  such  reference,  the  authority 
is  the  sarne  as  if  it  had  been  referred.  So  in  Quantock  v.  Buller, 
5  Mad.  Ch.  R.  56,  held  that  depositions  taken  before  the  infants 
were  made  parties,  should  not  be  read  against  them,  but  the 
cause  should  go  to  a  hearing,  and  as  to  the  infants,  referred  it  to  a 
master. 

The  master,  as  a  general  rule,  when  a  reference  is  made  to  him, 
may  take  the  testimony  orally;  tlie  usual  mode  is  so  to  take  it. 
1  Barbour's  Ch.  Pr.  502,  83,  148,  150,  334,  473,  149.  What  the 
court  may  do  by  another,  it  may  do  itself.  If  it  is  proper  for  the 
master,  who  only  acts  for  the  court,  to  take  oral  testimony,  surely 
the  court  may  do  the  same  thing.  If  so,  then  it  would 
seem  to  follow,  that  the  judgment  should  not  be  reversed  [*376] 
because  tlie  evidence  is  not  contained  in  the  record.  It 
was  competent,  as  already  shown,  to  prove  by  parol,  as  against 
the  other  defendants,  that  there  was  a  mistake  in  the  mortgage. 
Can  it  be  said  that  it  was  the  duty  of  the  court  to  delay  the  cause 
and  put  this  infant  and  other  parties  to  the  expense  to  obtain 
depositions,  when  the  court  had  already  become  fully  advised 
that  it  was  equitable  and  right  tc  amend  the  mortgage?  As  the 
guardian  of  the  infant,  could  not  the  court  be  as  well  advised  in 
this  mode  as  any  other? 

The  answer  of  tlie  infant  only  puts  the  court  upon  inquiry  as 
to  what  is  right,  and  is  most  beneficial  for  the  infant.  The  court, 
as  guardian  of  infants,  will  be  careful  to  see  their  rights  protected; 
and  it  is  enough  that  the  court  is  satisfied.  No  rule  of  law  or 
practice  points  out  what  evidence  the  circuit  court  shall  require. 
It  is  enough  that  the  court  is  satisfied. 

The  case  of  Thornton  v.  Heirs  of  Henry,  2  Scam.  219-21,  shows 
that  it  is  matter  of  discretion  with  the  circuit  court,  and  is  an 
authority  directly  in  point. 
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But  if  there  was  error  in  tlie  proceedings,  the  parties  have  not 
sought  the  proper  remedy.  On  this  writ  of  error,  this  court  can 
make  no  inquiry  so  as  to  do  justice,  and  decree  that  which 
is  best  for  the.  minor.  No  authority  can  be  found  for  the  cor- 
rection of  an  error  of  a  decree  in  chancery  by  an  infant,  by  a 
writ  of  error. 

There  are  several  modes  provided  by  law,  that  an  infant  may 
obtain  relief  from  an  erroneous  decree.  On  coming  of  age,  he 
may  put  in  a  new  answer  and  make  another  defence,  and  examine 
witnesses.  Fountain  v.  Cain,  1  P.  Williams,  504;  Napier  v. 
Effingham,  2  do.  401;  or,  he  may  have  a  bill  of  review,  or  a  re- 
hearing, or  he  may  impeach  the  decree  for  error,  by  an  original 
bill,  charging  that  the  first  decree  was  obtained  by  fraud,  etc. 
Richmond  v.  Taylor,  Ibid.  736,  note;  Brook  v.  Hereford,  2  do. 
5i  P.  Infants  are  as  much  bound  by  decrees  of  a  court  of  chancery 
as   adults.      Williamson's   heirs  v.  Johnston's   heirs,   4   Monroe, 

255. 
[*  377]  It  would  be  a  useless  ceremony  to  reverse  the  decree 
■  on  this  writ  of  error,  inasmuch  as  it  will  not  restore  the 
infant  to  his  estate,  nor  re-instate  him  in  any  of  his  rights.  By 
the  foreclosure,  the  estate  becomes  vested  in  the  mortgagee,  fully 
divested  of  any  equity  of  redemption.  But  the  infant,  even  if 
this  decree  should  be  reversed  on  this  writ  of  error,  must  still  go 
into  the  circuit,  by  bill  of  review,  original  bill,  petition  or  motion, 
so  that  the  court  may  see  that  no  injustice  is  done;  so  that  the  re- 
versal of  this  decree,  will  be  a  work  of  supererogation,  and  afford 
no  relief  whatever  to  the  infant.  If  the  decree  is  reversed,  this 
court  can  not  decree  an  account,  or  restore  the  estate  to  the  infant, 
but  must  leave  him  to  his  petition,  etc.,  in  the  circuit. 

Though  it  may  be  erroneous,  in  other  cases  than  foreclosure,  to 
take  a  decree  against  an  infant  without  giving  him  a  day  in  court 
after  he  shall  arrive  at  full  age,  yet  though  the  decree  be  thus 
taken,  it  bars  him  of  no  right;  he  has  his  day  in  court,  neverthe- 
less, when  of  full  age ;  1  Barb.  Ch.  Pr.  335;  and  the  court  will 
open  the  decree  or  not,  as  it  shall  appear  to  be  for  his  benefit. 

Had  the  question  been,  whether  a  decree  was  regular  that  di- 
rected a  sale  of  the  mortgaged  premises,  the  plaintiffs  in  error 
could  have  sustained  their  proposition  by  the  authority  of  numer- 
ous adjudications.  It  is  only  comparatively  recently  that  decrees 
for  sale  of  mortgaged  premises  were  made.  The  legislatures  of 
many  of  the  states  have  given  the  authority  lo  courts  of  chancery 
to  order  sale  of  the  premises,  instead  of  a  strict  foreclosure. 

In  the  case  of  the  Bishop  of  Winchester  v.  Beaver,  3  Vesey,  817, 
it  is  held,  "an  infant  may  be  foreclosed.  You  can  have  your  de- 
cree against  him.  He  is  foreclosed  to  all  intents.  You  may  go 
to  market  with  it,  (his  estate,)  and  the  purchaser  is  only  liable  to 
be  overhauled  in  the  account." 
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In  Goodier  v.  Ashton,  18  Vesey,8o,  Sir  William  Grant  refused 
an  application  for  a  decree  of  sale  against  an  infant  heir  of  the 
mortgagor,  and  decreed  a  foreclosure.  He  says,  "  tlie  modern 
practice  was  to  foreclose  infants,  and  he  would  not  make  the  pre- 
cedent." But  in  the  case  of  Munday  v.  Munday,  1  Vesey 
&  Beames,  the  chancellor  said,  "  that  if  there  was  no  pre-  [*  578] 
cedent  for  decree  of  sale  of  mortgaged  premises,  he  would 
make  one." 

Such  had  long  been  the  practice  in  the  Irish  courts,  and  wlien 
the  precedent  was  set  by  Lord  Erskine,  it  was  followed  in  Eng- 
land. As  late  as  the  case  of  Lansing  v.  Gaelet,  9  Co  wen,  358-83, 
per  Jones,  chancellor,  there  will  be  found  a  very  full  discussion 
of  this  subject,  and  review  of  the  authorities.  And  see  Kelsell  v. 
Kelsell,  8  Eng.  Ch.  R.  68,  where  it  is  holden,  that  infants  may 
have  their  day  in  court  to  open  a  decree,  after  attaining  full  age, 
but  that  this  does  not  extend  to  foreclosure  suits. 

There  is  no  reason  why  the  infant  should  come  here  for  relief, 
on  account  of  his  infancy.  Even  at  law,  he  must  seek  his  remedy 
in  the  circuit  court.     Beaubien  v.  Hamilton,  3  Scam.  213. 

But  an  infant  can  not  prosecute  a  suit  but  by  his  proehien  amie^ 
and  John  Armstrong  can  not  prosecute  this  writ  of  error,  but  by 
his  next  friend.     He  has  not  done  it  in  this  case. 

If  this  court  will  let  the  infant  in  to  his  relief  on  this  writ  of 
en-or,  great  injustice  may  be  done  to  innocent  purchasers,  who 
hold  under  the  decree.  They  have  purchased  under  the  faith  of 
a  decree  of  a  court  of  general  and  competent  jurisdiction.  Even 
though  it  may  not  affect  the  title  tb.us  acquired,  yet  it  may  beget 
distrust  of  the  title,  and  depreciate  the  value  of  tha  property. 
Large  and  valuable  improvements  may  have  been  made  upon  the 
lot,  and  this  court  can  not  say  that  the  infant  shall  be  let  in  to  en- 
joy the  benefit  of  the  labors  and  capital  of  innocent  purchasers. 
If  such  shall  be  the  result,  it  will  alarm  the  community,  and  no 
one  will  be  found  to  purchase  property  sold  under  a  decree  of 
court.  But  a  further  answer  is,  that  on  inspection  of  any  author- 
ities or  practice  in  other  courts,  in  other  states  and  countries,  it 
is  sufficient  to  say,  that  a  practice  precisely  like  that  pursued  in 
this  state,  has  been  very  generally  pursued  in  other  couris  for  a  long 
period  of  time.  It  has  become  a  rule  df  property.  The  title  of 
immense  amounts  of  property  rest  wholly  upon  the  valid- 
ity of  similar  proceedings.  If  this  decree  is  reversed,  [*  379] 
there  will  be  no  end  to  the  evils  resulting  to  property 
holders  thereby.  Courts  have  always  been  careful  to  conform 
their  decisions  to  a  state  of  things  as  they  exist,  when  the  inter- 
ests of  the  community,  and  titles  to  property  are  to  be  seriously 
affected.  It  is  much  on  this  principle  that  local  and  general  cus- 
toms, contravening  rules  of  law,  have  been  regarded,  and  rights 
acquired,  protected  under  them. 
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Opinion  of  the  court  by  Purple.  J.  On  the  2d  day  of  October, 
1841,  Norris,  the  defendant  in  error,  filed  his  bill  in  the  La  Salle 
circuit  court,  against  the  plaintiffs  in  error,  to  foreclose  a  mortgage 
executed  by  James  G.  Armstrong  in  his  lifetime,  upon  a  lot  in  the 
town  of  Ottawa  in  said  county.  Among  other  tilings,  the  bill 
alleges  that  there  was  a  mistake  made  in  the  description  of  the 
lot,  by  the  omission  of  tlie  words,  "in  the  town  of  Ottawa  and 
the  county  of  La  Salle,  "  which  were  intended  to  have  been  in- 
serted as  a  part  of  the  description  of  the  mortgaged  premises,  and 
also,  that  by  mistake,  the  said  James  G.  Armstrong,  at  the  time 
he  signed  said  mortgage,  omitted,  contrary  to  the  intention  of  the 
parties,  to  affix  his  seal  to  the  mortgage.  It  is  also  shown  by  the 
bill,  that  John  Armstrong  is  the  son  of  said  James  G.  Armstrong, 
and  that  he  was  a  minor  at  the  time  of  the  filing  of  the  bill.  The 
prayer  of  the  bill  asks,  that  the  mistakes  in  the  making  and  exe- 
cution of  the  mortgage  may  be  corrected,  and  amended  so  as  to 
conform  to  the  original  agreement  and  intention  of  the  parties, 
and,  that  the  same,  in  default  of  the  payment  of  the  money  due 
thereon,  may  be  foreclosed.  Process  was  duly  served  on  all  the 
defendants  in  the  court  below. 

James  J.  Holt  was  appointed  guardian  ad  litem  of  John  Arm- 
strong, and  filed  the  usual  answer,  that  he  had  no  knowledge  of 
the  matters  charged  in  the  bill  of  complaint,  and  requesting  that 
the  rights  of  the  said  minor  might  be  secured  to  him. 

McClay  and  Mrs.  Armstrong  filed  a  plea  in  abatement,  which, 
upon  hearing,  was  adjudged  insufficient  by  the  court,  and 
[*  380]  making  no  further  answer  or  defence,  the  bill  was  taken 
as  confessed  against  them.  Whereupon,  without  farther 
evidence  appearing  in  the  record,  other  than  a  recital  in  the  de- 
cree, that  "the  court  having  heard  the  proofs  and  allegations  of 
the  parties,"  a  decree  was  made  and  entered,  directing  the  mort- 
gage to  be  amended  and  corrected  as  prayed  for  in  the  bill;  that 
the  sura  due  by  the  mortgage,  should  be  paid  on  or  before  the 
first  day  of  the  next  term  of  the  court;  and,  that  in  default  of 
such  payment,  the  said  plaintiffs  in  error  should  be  barred  and 
foreclosed  of  all  equity  of  redemption  in  and  to  the  mortgaged 
premises. 

Several  errors  are  assigned  as  causes  for  a  reversal  of  this  de- 
cree, but  the  one  principally  relied  upon  is,  that  it  is  not  appar- 
ent from  the  record,  that  there  was  any  evidence  in  the  circuit 
court  to  sustain  the  decree  as  against  the  minor,  John  Armstrong. 

Preliminary  to  ihe  discussion  of  this  main  question,  it  will  be 
proper  to  notice  some  objections  taken  by  the  counsel  for  the  de- 
fendant upon  the  argument.  He  contends,  first,  that  an  infant 
is  not  entitled  to  a  writ  of  error  in  a  chancery  proceeding;  that 
his  remedy,  when  he  arrives  at  his  majority  is,  by  application  to 
the  circuit  court  in  ordinary  cases  to  be  let  in  to  make  defence; 
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and  second,  that  in  cases  of  foreclosure,  he  is  not  entitled  to  his 
day  in  court. 

At  a  remote  period  of  the  history  of  English  jurisprudence, 
when  suits  were  prosecuted  against  an  infant,  relating  to  real 
estate  which  had  descended  to  him,  he  was  permitted  to  resort  to 
his  parol  demurrer,  which  is  defined  to  be,  "a  plea  of  privilege 
formerly  allowed  an  infant  sued  concerning  lands  which  came  to 
him  by  descent;  whereupon  the  court  gave  judgment,  quod 
loqmta  predicta  remaneat  quousque;  the  infant  attained  the  age  of 
twenty-one  years.  And  when  ilie  age  was  granted  on  parol  de- 
murrer, which  might  happen  on  the  suggestion  of  either  party, 
the  writ  did  not  abate,  but  the  plea  was  put  sine  die  until  the  in- 
fant was  of  full  age,  and  tlien  there  was  are-summons."  3  Tom- 
lin's  Law  Die.  64. 

Experience  having  shown  that  the  practice  of  allowing 
parol  demurrers,  was  attended  with  much  inconvenience  [*  381] 
and  vexatious  delays,  in  process  of  time  a  different  rule 
obtained,  and  instead  of  the  parol  demurrer,  which    had    been 
formerly  interposed  in  behalf  of  infants,  in  chancery  proceedings 
against  them  affecting  their  interests  in  lands,  upon  the  proper 
proof  being  made,  a  decree  was  immediately  entered  up  against 
them  to  be   binding,  unless  they  should  within  six  months  after 
they  should   have  attained   the  age  of  twenty-one  years   (being 
served  with  process  for  that  purpose),  show  unto  the  court  good  > 
cause  against  the  said  decree. 

All  the  authorities  which  have  been  referred  to,  and  others 
which  have  been  examined,  both  English  and  American,  maintain 
the  principle  that  in  suits  and  proceedings  against  infants,  at  law 
and  in  chancery,  whereby  they  are  divested  of  their  lands  (except 
in  cases  otherwise  provided  for  by  special  statutes),  they  are  en- 
titled to  their  day  in  court.  The  case  referred  to  in  3  Vesey,  317, 
is  not  in  conflict  with  this  principle.  It  is  decided  there,  that 
"  an  infant  may  be  foreclosed.  You  can  have  your  decree  against 
him.  He  can  do  nothing  but  show  error.  He  is  foreclosed  to  all 
intents.  You  may  go  to  market  with  it  (i.  e.  the  estate)  and  the 
purchaser  is  only  liable  to  be  overhauled  in  the  account." 

The  distinction  taken  by,  and  which  runs  through  all  the  author- 
ities cited  and  examined  is  this :  In  cases  of  foreclosure,  whether 
by  sale  or  otherwise,  the  infant  on  arriving  at  full  age,  on  showing 
cause,  can  only  allege  error  on  the  face  of  the  decree  ;  whereas, 
in  other  cases,  he  will  be  permitted  to  file  anew  answer,  and  to  liti- 
gate the  merits  of  the  case.  To  review  the  decisions  upon  this 
question,  inasmuch  as  they  appear  to  be  all  one  way,  would  be 
unnecessary.  A  simple  reference  to  them  will  be  suMcient.  18 
Vesev  83  ;  21  do.  223  ;  9  Cowen  397  ;  4  Monioe  225  ;  3  Johns. 
Ch.  R.  367  ;  KeUeJl  v.  KeUell,  8  Eng.  Ch.  R.  58 ;  1  Smith's  Oh. 
Pr.  419 ;  1  Barb.  do.  34,  149 ;  Rarris  v.  Youman,  1  Hoff'.  do.  178. 
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Such  has  been,  and  still  is  the  doctrine  of  the  English,  and  many 
of  the  American  courts.  Whether  this  rule  obtains  in 
[*  382]  this  state,  or  is  changed  or  repealed  by  the  second  section 
of  tlie  act  concerning  "fraudulent  devises,"  approved 
February  28,  1833  (Revised  Laws  of  1833  page  315),  is  not  ne- 
cessary to  be  determined  in  this  case,  and  is  a  matter  of  such  grave 
and  serious  import,  that  without  further  reflection  and  examina- 
tion, we  are  unwilling  to  express  any  opinion  upon  it.  We  do  not, 
however,  entertain  any  doubt  (whatever  may  have  been  the  pre- 
vailing practice  in  England  and  the  United  States),  that  an  infant 
may,  if  he  sees  proper  to  do  so,  prosecute  a  writ  of  error  in  the 
supreme  court  of  this  State.  So  that,  in  the  view  we  take  of  this 
case,  it  is  immaterial  whether  it  is  to  be  intended  by  the  record 
that  John  Armstrong  is,  or  is  not  now,  a  minor.  If  an  infant  sues 
out  a  writ  of  error,  he  should  do  so  by  his  next  friend  ;  but  no 
objection  could  be  taken  against  his  proceeding  in  his  own  name, 
after  the  party  had  joined  in  error.  Tiie  infant's  disability  is 
waived  by  such  proceeding.  Our  opinion  of  the  right  of  any  per- 
son, vsrhether  infant  or  adult,  to  prosecute  a  writ  of  error  in  this 
court,  is  founded  upon  the  fact,  that  it  is  a  "  writ  of  right,"  and 
lies  in  all  cases,  unless  prohibited  by  some  statute  or  inflexible 
rule  of  law  ;  and  also  upon  the  statute  of  our  state,  passed  July 
1,  1829,  entitled  "an  act  regulating  the  supreme  and  circuit 
courts,"  by  the  second  section  whereof  it  is  provided :  "  The  said 
supreme  court  shall  exercise  appellate  jurisdiction  only  (except  as 
hereinafter  excepted),  and  shall  have  final  and  conclusive  juris- 
diction of  all  matters  of  appeal,  error  or  complaints,  from  the 
judgment  or  decrees  of  any  of  the  circuit  courts  of  this  state,  and 
from  such  other  inferior  courts  as  may  hereafter  be  established  by 
law,  in  all  matters  of  law  and  equity,  wherein  the  rules  of  law 
or  principles  of  equity,  appear  from  the  files,  records,  or  exhibits 
of  any  such  court,  to  have  been  erroneously  adjudged  and  de- 
termined." "And  their  judgments,  decrees  and  determinations, 
shall  be  final  and  conclusive  on  all  the  parties  concerned."  Re- 
vised Laws  of  1833,  pages  147-8. 

This  statute  is  broad  and  comprehensive  in  its  terms,  and 
[*383]  seems  designed  to  embrace  every  case  in  which  an  errone- 
ous decree  or  judgment  may  have   been  rendered  in  the 
circuit  court. 

Such  a  construction  of  this  law  can  not  operate  to  the  prejudice 
of  any  parties.  For,  if  an  infant  sues  out  a  writ  of  error,  and  a 
decree  in  this  court  is  passed  against  him,  such  decree  would  be 
conclusive  as  well  against  him,  as  it  would  have  been  had  he 
attained  full  age,  both  under  the  provisions  of  the  statute  before 
recited,  and  upon  the  principle  that  he  is  a  plaintiff  in  the  writ 
of  error,  and  as  such,  concluded  by  the  judgment  or  decree. 
Williamson'' s  heirs  v.  Johnston  J'  Hash's  heirs,  4  Monroe,  255. 
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It  must  be  apparent,  then,  that  it  is  most  beneficial  to  the 
opposite  party,  tliat  an  infant  should  prosecute  his  writ  of  error 
at  the  earliest  period  after  any  error  in  the  record  may  have  been 
discovered,  without  waiting  until  he  arrives  at  full  age.  For  it 
can  not  be  disputed,  that  when  his  minority  had  ceased,  he  would, 
by  the  English  practice,  in  a  case  like  the  present,  be  entitled  to 
show  error  on  the  face  of  the  decree,  the  effect  of  which  would 
be  to  reverse  the  judgment  in  the  same  or  a  similar  manner,  and 
with  like  effect  upon  the  interests  of  the  parties,  as  would  result 
from  a  reversal  in  this  court. 

I  proceed  to  the  inquiry,  whether  the  decree  rendered  in  this 
case  is  sustained  by  the  facts  appearing  upon  the  record.  In  the 
determination  of  this  question,  there  is  an  important  principle  of 
law,  and  rule  of  practice  necessarily  involved.  Of  law,  as  to 
whether  the  answer  of  a  guardian  ad  litem  of  an  infant  defendant 
can  in  any  event  affect  or  conclude  the  lights  of  such  infant;  and 
of  practice,  as  to  the  method  of  proof  in  chancery  cases,  and 
whether  it  must  be  shown  by  evidence  in  the  record  that  the 
decree  made  was  properly  rendered. 

With  regard  to  the  method  of  taking  testimony  in  chancery 
cases,  the  general  rule  is,  that  it  is  not  to  be  done  viva  voce^  in  open 
court,  as  at  law,  but  written  questions  are  to  be  put  to  the  wit- 
nesses, either  by  an  officer  of  the  court,  or  by  some  person 
duly  authorized;  and  the  answers  are  taken  down  in  writing  [*384] 
by  such  persons.  1  Smith's  Ch.  Pr.  339;  1  Barb.  do.  309-10. 
The  only  exceptions  to  this  general  rule  are  two:  first,  proof  of  ex- 
hibits in,  or  attached  to  and  made  part  of  the  complainant's  bill,  or 
the  defendant's  answer;  and  second,  where,  under  our  statute,  the 
court  has  authority  for  want  of  plea  or  answer,  to  render  a  decree 
pro  confesso  against  the  defendant.  In  either  of  these  cases,  evi- 
dence by  parol,  may  be  heard  by  the  chancellor  upon  the  trial 
of  the  cause.  In  the  first  case  mentioned,  the  evidence  is  con- 
fined to  the  proof  of  exhibits,  and  will  scarcely  ever  be  received 
when  anything  but  hand-writing  is  to  be  proved.  This  kind  of 
testimony  is  applicable  to  ancient  records  and  writings,  office 
copies  of  records,  deeds,  bonds,  instruments  in  writing  to  which 
there  may  be  subscribing  witnesses,  promissory  notes,  bills  of  ex- 
change, letters,  receipts,  etc.,  all  which,  when  made  exhibits,  may 
be  proved  at  the  hearing.  But  this  can  not  be  permitted  when 
something  more  than  bare  proof  of  hand-writing  is  required.  If 
the  evidence  is  of  a  character  to  admit  of  cross-examination,  or 
requires  other  testimony  to  be  given  to  entitle  it  to  be  received, 
such  as  proof  of  the  death  or  absence  of  a  subscribing  witness 
before  his  hand-writing  can  be  proved;  or  if  a  document  is  im- 
peached by  the  defendant's  answer,  the  testimony,  if  offered  ^t 
the  hearing,  will  be  rejected.  1  Barljour's  Ch.  l-*r.  309—10; 
Holdridge  v.  Bailey,  4  Scam.  126;  1  Smith's  Ch.  Pr.  339. 
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Such,  we  believe,  has  been  the  usage  and  practice  of  courts  of 
equity  from  the  earliest  period  of  their  establishment  down  to  the 
present  time;  and  this  usage  and  practice,  when  not  otherwise 
prescribed  in  our  chancery  act,  is  made  the  rule  of  proceeding  in 
the  courts  of  chancery  in  this  state.  118,  §  1.  Wherever,  by 
the  rules  of  proceeding  in  this  state,  as  prescribed  by  our  statute, 
a  bill  may  be  taken  for  confessed  against  the  defendants,  which 
occurs  in  cases  of  default  in  filing  plea  or  answer,  the  court  may 
hear  oral  testimony  of  witnesses,  or  in  its  discretion  may  examine 
the  complainant  under  oath,  in  which  cases,  the  evidence  on 
which  the  decree  is  founded  need  not  be  spread  upon  the 

record. 
[*  385]  Upon  the  other  question,  it  is  entirely  clear,  that  the 
answer  of  a  guardian  ad  litem,  even  if  it  shall  admit  the 
truth  of  the  charges  in  the  complainant's  bill,  can  in  no  case  affect 
the  infant's  rights;  and  with  respect  to  him,  all  allegations  must 
be  proved  with  the  same  strictness  as  if  the  answer  had  inter- 
posed a  direct  and  positive  denial  of  their  truth.  No  defaulter 
decree  pro  eonfesso  can  be  entered  against  him.  "A  decree  upon 
an  answer  of  a  guardian  ad  litem,  will  not  bind  an  infant.  He 
can  open  it,  or  set  it  aside  when  he  comes  of  age.  No  laches  can 
be  imputed  to  him,  and  no  valid  decree  can  be  awarded  against 
him  merely  by  default.  The  plaintiff,  in  such  case,  ought  to  prove 
his  demand,  either  in  court  or  before  the  master,  and  the  infant  is 
usually  entitled  to  a  day  to  show  cause.  When  he  comes  of  age, 
he  is  to  be  served  with  process  of  subpoena  for  that  purpose  ;  and 
then  he  is  not  entitled  to  redeem,  but  only  to  show  error  in  the 
decree."  "  The  plaintiff  must  prove  his  debt  before  the  master,  in 
the  same  manner  as  if  nothing  had  been  admitted  by  the  answer, 
and  the  master  must  report  such  proof,  etc."  3  Johns.  Ch.  R.  367; 
see,  also,  3  Powell  on  Mort.  980;  U.  /S.  Bank  v.  Ritchie,  8  Peters, 
144 ;  1  Barb.  Ch.  Pr.  159;  1  Smith's  do.  259. 

If  it  should  be  asked  whether  it  is  deemed  indispensable  in  all 
cases,  where  infants  are  made  defendants  in  chancery  proceed- 
ings, that  the  complainant  must  go  through  with  all  the  formal 
requirem'ents  of  the  statute,  by  giving  notice  to  the  infant  or  his 
guardian,  the  length  of  time  required,  and  by  taking  depositions, 
to  be  read  and  filed  in  the  cause,  we  answer  that  we  think  not. 
A  proper  and  convenient  practice  is,  for  the  court  to  refer  the 
matter  which  requires  to  be  proved  to  the  master  in  chancery, 
that  he  may  take  the  evidence  and  report  the  facts  to  the  court 
for  its  final  determination.  Or  perhaps  the  court  in  its  discretion, 
the  guardian  ad  litem  of  the  infant  being  present,  and  being  per- 
mitted to  cross-examine  the  witnesses,  might  hear  the  testimony 
in  open  court,  and  cause  the  same  to  be  reduced  to  writing,  and 
made  part  of  the   record.     The  inconvenience  of  this  practice 
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however,    if  allowable,   ought,    in  the  judgment  of  the    [*  oStj] 
court,  to  operate  against  its  adoption. 

As  to  the  subjects  which  may  properly  be  referred  to  a  master, 
no  general  rule  can  be  laid  down.  It  is  stated  in  1  Barb.  Ch.  Pr. 
468,  and  sustained  by  numerous  authorities  there  referred  to,  that 
'•there  is  no  question  of  law  or  equity,  or  disputed  fact  or  facts, 
which  a  master  may  not  have  occasion  to  decide  upon,  or  respect- 
ing which  he  may  not  be  called  upon  to  report  his  opinion  to  the 
court." 

When  any  question  of  fact  has  been  so  referred,  the  master's 
duty  is  to  appoint  a  day  for  the  examination  of  witnesses  before 
him,  of  which  the  parties  should  receive  due  notice.  The  wit- 
nesses may  be  examined  viva  vooe^  or  upon  interrogatories,  and  the 
evidence  is  taken  down  and  preserved  by  the  master,  so  that  the 
same  may,  if  necessary,  be  used  by  the  court.  1  Barb.  Ch.  Pr. 
502;  2  Smith's  do.  147.  The  master  is  not  required  to  report  the 
evidence  nor  the  circumstances  to  the  court,  and  leave  the  court 
to  draw  conclusions;  but  he  is  to  report  facts,  and  conclusions  of 
his  own,  unless  under  special  circumstances  a  question  of  law  is 
involved,  upon  which  it  is  proper  that  the  opinion  of  the  court 
should  be  obtained.     1  Barb.  Ch.  Pr.  544 ;  2  Smith's  do.  161. 

After  the  master's  report  has  been  made  out,  if  either  party  is 
dissatisfied  therewith,  it  is  usual  to  file  objections  to  the  same  be- 
fore the  master,  before  the  report  is  turned  into  court;  the  object 
of  which,  is  to  give  the  master  an  opportunity  to  consider  and  re- 
examine the  same,  and  if  he  deems  it  in  any  respect  erroneous  or 
improper,  to  correct  it.  If  the  objections  are  not  sustained,  and 
the  master  adheres  to  his  report,  it  is  returned  into  court,  when 
the  party  objecting  may  file  exceptions,  upon  the  hearing  of 
which  the  whole  evidence  is  brought  forward,  and  passes  in  re- 
view before  the  court.  2  Smith's  Ch.  Pr.  166-7-8;  1  Barb.  do. 
546.  Thus  far  these  questions  have  been  discussed,  partly  for 
the  reason  that  we  considered  the  principles  not  inapplicable  to 
the  case  at  bar,  and  partly  because  it  is  appi'ehended  that  in 
cases  like  the  present,  a  laxity  in  practice  has  been  fre- 
quently indulged,  which  is  unwarranted  in  law,  and  highly  [*  387] 
dangerous  to  the  rights  of  infants,  of  whose  estates  and 
interests  the  courts  of  chancery  are  nominally,  and  should  be 
practically,  guardians. 

It  remains  only  to  apply  these  principles  to  the  facts  presented 
in  this  record  to  determine  whether  this  decree  shall  stand.  And 
we  feel  no  hesitation  in  saying  that  the  decree  is  unwarranted  by 
any  evidence  before  us.  The  bill  contains  an  allegation  of  a  mis- 
take in  the  description  of  the  mortgaged  peoperty,  by  an  omis- 
sion of  the  word,  ""in  the  town  of  Ottawa  and  the  county  of  La 
Salle."  Without  the  correction  of  this  mistake,  the  description 
was  unmeaning,  and  applied  as  well  to  any  other  lot,  as  to  that 
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which  lias  passed  to  the  defendants  in  error  under  this  decree. 
The  court,  had,  in  this  case,  no  power  to  correct  this  mistake 
without  evidence  of  its  existence,  and  of  the  original  intention  of 
the  parties  at  the  time  of  the  execution  of  the  mortgage.  There 
is  no  such  evidence  in  this  record.  The  decree  of  the  circuit 
court  is  reversed,  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion,  the  defendant  in  error  to  pay 
the  costs  of  this  court. 

Decree  reversed. 


Thomas  Plumleigh  v.  Thomas  M.  White. 

Agreed  case  from  Mc  Henry. 

1.  Practice  in  supremhcoukt — agreed  case.  The  parties  to  a  suit  pending  in  the 
circuit  court  agreed  to  submit  their  case  upon  a  question  of  law,  to  the  supreme  court 
for  adjudication.  There  was  no  record  of  the  circuit  court  filed;  but,  simply  the  agree- 
ment of  counsel :  Held,  that  the  case  did  not  come  within  the  provisions  of  the  16th 
and  17th  sections  of  the  29th  chapter  of  the  revised  statutes,  no  decision  of  the  circuit 
court  being  certified  by  the  clerk,  {a) 

2.  Jurisdiction — supreme  court.  The  supreme  court  has  appellate  jurisdiction 
only,  except  in  certaia  specified  cases.  (^) 

Agreed  Case,  from  McHenry  county.  In  this  case,  the  fol- 
lowing agreement  was  filed,  together  with  the  written  arguments 

of  counsel,  to  wit: 
[*388]  "This  was  an  action  of  debt  brought  by  plaintiff  against 
the  defendant  as  sheriff  of  McHenry  county.  The  declar- 
ation was  in  debt  for  an  escape  on  ca.  sa.  The  defendant  filed  a 
general  demurrer.  The  question  raised  is,  whether  the  action  of 
debt  will  lie  in  this  state  for  a  voluntary  escape  on  ca.  sa. 

'Tt  is  agree  that  the  above  case  shall  be  submitted  on  written 
argument,  to  be  filed  on  or  before  the  first  of  January  next. 

'"Dec.  10,  18-17.  Morris  &  Brown,  for  deft. 

I.  N.  Arnold,  for  pFff." 

It  did  not  appear  from  any  of  the  papers  filed  in  this  case,  that 
there  had  been  a  decision  of  the  circuit  court  upon  the  question 
at  issue,  nor  was  there  any  certified  copy  of  the  agreed  case. 

The  cause  was  submitted  on  the  merits  upon  the  written  argu- 
njents  of  I.  N.  Arnold,  for  the  plaintiff,  and  of  B.  S.  Morris  and 
J.  J.  Brown,  for  the  defendant. 

Cases  Citing  Text.  Cemetery  Ass'n.  5Bradw.  230,233.     Ap- 

(a)     Statute  cited  in  head  note   is    re-  peliate   court    can   not   acquire  jurisdic- 

pealed,  and  is  superseded  by,  L.  1877   p.  tion    over    records   of  inferior   courts  •  by 

148;  S  &  C's  Slats.  Practice  ch.  110  T[  70  mere  agreement    of  parties.      Moore   v. 

p.  1837;   Cothran's  Stats.    (1885;  p.  1110.  Bolin  5  Bradw.  556.  . 

Under  later  statute,  trial  court  may  certify  (3)     For  jurisdiction  of  supi'eme   court, 

question  of  law  to  appellate   court    only  see  constitution  of  1870  act  6  §2  ;  S  &  C's 

after  final  judgment.    Village  z/.  Bohemian  Stats,  p.  129  ;  Cothran's  Stats.  (1885)  p.  15. 
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The  opinion  of  the  court  was  delivered  by  Treat,  J.*  The 
court  has  no  jarisdictioii  of  this  case.  There  is  no  record  from 
the  court  below.  There  is  an  agreement  of  counsel  on  file,  re- 
ferring to  an  action  pending  in  the  MjHenry  circuit  court,  and 
stipulating  that  a  certain  question  arising  therein  may  be  sub- 
mitted to  tlie  decision  of  tliis  court.  The  case  does  not  come  here 
pursuant  to  the  provisions  of  the  16th  and  ITth  sections  of  the 
29th  chapter  of  the  revised  statutes.  The  agreed  case  and  the  de- 
cision of  the  circuit  court  thereon  should  be  regularly  certified  in- 
to this  court.  There  must  be  a  decision  of  the  question  by  the 
circuit  court,  before  tliere  is  anything  to  be  reviewed  here.  By 
the  constitution,  tliis  court  has  appeUate  jurisdiction  only,  except 
in  certain  specified  cases,  of  which  the  present  is  not  one.  The 
case  must  be  dismissed. 

Case  dismissed. 

William  F.  Graham  et  al.  v.  James  Day  et  al. 

Appeal  from   La  Salle.  [*389J 

1.  Execution  Sale — case  affirmed.  The  decision  in  regard  to  sales  of  land  on 
execution  en  masse  (Day  v.  Graham,  1  Gilm.  485),  affirmed. 

3.  SwiE — instance  of  le;ral  sale  en  masse.  On  the  2yth  of  April,  1839,  several 
tracts  of  land  and  lo.va  lots  were  sold  by  a  sheriff  on  execution  en  masse,  to  the  attor- 
ney of  the  plaintiff  in  execution.  In  December  following,  a  portion  of  the  same  were 
again  sold  by  other  jiidginent  creditors,  and  deeds  subsequently  given  by  the  sheriff, 
they  not  being  aware  of  any  previous  judgment  or  sale  against  their  debtor  until  the 
summer  of  1842,  when  the  attorney  in  the  former  execution  exhibiiedhis  deed.  In 
November  of  the  latter  year,  they  entered  their  motion  to  set  aside  the  prior  sale, 
which  was  taken  under  advisement  by  the  court  until  November,  1843,  when  it  was 
overruled,  and  that  judgment  was  sub-sequently,  in  1844,  affirmed  by  the  supreme  court. 
Immediately  after  this  decision,  in  April,  184o,  a  l)ill  was  filed  to  «et  aside  the  sale, 
and  the  defendants  set  up  the  lapse  of  time  in  bar  of  the  relief  sought  by  the  com- 
plainants: Held,  that  the  delay,  being  satisfactorily  accounted  for,  was  no  bar  to  the 
relief,     (a) 

Cases  Citing  Text.  Phelps  v.  Conover,  25  111.  809, 318.  Bill  to 
(a)  For  statute  requiring  property  sold  set  aside  sheriff's  sale  of  several  tracts,  be- 
on  execution  to  be  offered  in  parcels  if  cause^«  waw^,  which  is  filed  three  years  af- 
susceptible  of  division,  see  R.  S.  1874,  ter  sale  and  after  stranger  had  acquired 
Judgments,  etc.  ch.  77  §  12;  S.  &  C.'s  rights  to  land  in  controversy,  and  which 
Stats,  p.  1390  ;  Cothran's  Stats.  (1885)  p.  does  not  show  any  reason  for  such  extraor- 
803.  Chancery  will  set  aside  officer's  dinary  delay,  is  too  late.  Prather  r/.  Hill, 
sale  of  several  tracts  en  masse  only  for  36  111.402,405.  Chancery  suit  held  maip- 
fraud  or  injury.  Ross  z/.  Mead,  5  Gilm.  tainable  to  set  aside  sheriffs  sale  of  several 
171.  Where  sheriff  levies  on  several  ad-  tracts  en  masse.  Morris  v.  Robey,  73  111. 
joining  tracts,  he  should  offer  them  for  sale  462,  465.  Execution  sale  of  several  tracts 
in  first  instance  separately.  Cowen  %>.  <"«  wrtjj-^  set  aside  on  motion,  made  before 
Underwood,  16  111.  22.  Sale  on  execution  expiration  of  period  for  redemption. 
^«/«(2jj^ofland,which  could  be  divided  and  Meachem  z'.  Sunderland,  10  Eradw.  123, 
sold  in  parcels,  will  be  set  aside  on  motion.  126. 

*WiLsoN,  C.  J.  was  absent. 
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Bill  in  caANCERY,  in  the  La  Salle  circuit  court,  filed  by  the 
appellees  against  the  appellants,  April  21,  1845,  to  set  aside  a 
sheriff's  sale  en  masse  of  divers  tracts  of  land  and  town  lots.  The 
sale  was  vacated  by  a  decree  at  the  November  term,  18-46,  the 
Hon.  John  D.  Caton  presiding. 

The  facts,  as  alleged  in  the  bill,  the  substance  of  defendants' 
answers,  and  of  the  decree  of  the  court  below  in  the  case,  are 
fully  stated  in  the  opinion  of  the'  court. 

S.  T.  Logan,  for  the  appellants.  A.  T.  Bledsoe,  for  the  ap- 
pellees. 

Opinion  of  the  court  by  Treat,  J.  In  April,  1845,  James  Day, 
Lyman  Rhodes,  Charles  Weed,  William  H.  Weed,  Charles  R. 
Swords,  William  M.  Halstead  and  Edward  Corning  exhibited 
their  bill  in  chancery,  in  the  La  Salle  circuit  court,  against  William 
F.  Graham,  John  V.  A.  Hoes,  Edwin  S.  Leland,  Henry  L.  Brush, 

and  fourteen  others. 
[*  390]     The  bill  alleges,  that  the  defendant  Graham  recovered 

a  judgment  against  the  complainant  Day,  and  the  other 
defendants,  except  Hoes,  on  the  22d  of  September,  1847,  for 
$246.29  debt,  and  !|22.75  costs,  and  that  an  execution  issued 
thereon  on  the  20th  of  October,  on  which  was  collected  $233.55; 
that  an  alias  execution  issued  0:i  the  Sth  of  April,  1839,  on  which 
the  sheriff  made  return,  that  he  levied  the  same  on  eight  tracts 
of  land,  containing  seven  hundred  and  twenty  acres,  and  four 
town  lots;  and  that  on  Mie  29th  of  the  same  month,  he  offered  the 
lands  and  lots  for  sale  in  separate  parcels,  and  there  being  no  bid 
for  any  of  them,  he  sold  the  whole  in  a  body  to  the  defendant 
Hoes  for  $50.62,  which  satisfied  the  judgment;  that  on  the  30th 
of  July,  1840,  the  sheriff  conveyed  the  land  and  lots  to  Hoes, 
the  deed  reciting  the  sale  of  the  property  en  masse,  which  deed 
was  filed  for  record  on  the  14th  of  April,  1842;  that  Hoes  was 
the  attorney  of  Graham  in  recovering  the  judgment;  that  the  title 
to  the  lands  and  lots  was  mostly  in  Day,  and  the  whole  was  worth 
$4000;  that  at  the  April  term,  1838,  the  com;>lainants,  Rhodes  and 
C.  &  W.  H.  Weed  recovered  a  judgment  against  Day  for  $3355.21, 
and  on  an  execution  issued  thereon  they  purchased  five  of  the 
tracts  of  land  and  one  of  the  town  lots  for  $2900,  on  the  20th  of 
December,  1839,  and  have  since  received  a  sheriff's  deed  therefor; 
that  at  the  same  term  the  complainants.  Swords,  Halstead  &  Corn- 
ing recovered  a  judgment  against  Day  for  $1123.44,  and  under  an 
execution  issued  thereon,  they  purchased  two  of  the  tracts  of  land 
for  $900,  on  the  20th  of  December,  1839,  which  have  since  been 
conveyed  to  them  by  the  sheriff;  that  Day  has  no  other  property 
out  of  which  the  judgment  can  be  satisfied,  and  that  he  was,  at 
the  rendition  of  the  judgments,  and  has  been  most  of  the  time 
since,  a  lunatic,  and  incompetent  to   transact  business ;  that  the 
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other  complainants  reside  in  New  York,  and  their  attorneys,  But- 
terfield  &  Collins,  have  had  the  sole  management  of  their  inter- 
ests;  that  their  attorneys,  after  diligent  search,  could  iind  no 
record  of  any  judgment  against  Day,  and  never  knew  anything  of 
til e  Graham  judgment  until  the  summer  of  1842,  when 
Hoes  showed  tliem  his  deed  from  the  sheriff;  that  at  the  [*  391] 
November  terra,  1842,  their  attorneys  moved  the  court  to 
set  aside  the  sale  to  Hoes,  and  the  court  took  the  motion  under 
advisement  until  the  November  term,  1843,  when  it  overruled  the 
same,  and  this  decision  was  affirmed  by  the  supreme  court  at  the 
December  term,  1844;  and  the  bill  dispenses  with  the  oaths  of 
the  defendants  to  their  answers,  and  prays  that  the  sale  and  con- 
eyance  to  Hoes  may  be  set  aside. 

The  defendant,  E.  S.  Leland,  admits  the  recovery  of  the  judg- 
ments and  the  proceedings  under  them,  as  alleged  in  the  bill ; 
denies  that  the  lands  and  lots  were  the  property  of  Day,  and 
worth  $4000  ;  denies  the  alleged  incapacity  and  insolvency  of  Day  ; 
alleges  that  on  the  6th  of  March,  1845,  he  purchased  from  Hoes, 
for  the  consideration  of  $500,  two  of  the  tracts  of  land,  and  re- 
ceived a  warranty  deed  therefor  ;  that  this  purchase  was  made  in 
good  faith,  and  without  notice  of  the  irregularity  in  the  sale  to 
Hoes,  and  that  Hoes  was  then  in  possession  of  a  part  of  these 
tracts,  and  had  made  improvements  thereon ;  insists  that  the 
complainants  are  barred  by  the  lapse  of  time  from  avoiding  the 
sale,  and  denies  generally  the  other  allegations  of  the  bill. 

Hoes  admits  the  allegations  of  the  bill  respecting  the  recovery 
of  the  judgments,  and  the  proceedings  had  under  them,  and  that 
he  was  the  attorney  of  Graham  ;  states  that  Butterfield  and  Col- 
lins consulted  him  concerning  the  lands  in  the  summer  of  1842, 
when  he  informed  them  of  his  purpose,  and  showed  them  his 
deed  from  the  sheriff;  admits  the  motion  in  the  circuit  court  to 
set  aside  the  sale,  gives  a  history  thereof,  and  copies  the  affida- 
vits introduced  by  him  in  resisting  the  application  ;  denies  that 
the  lands  and  lots  were  worth  14000,  and  that  the  title  was 
mostly  in  Day ;  denies  that  Day  was  either  insane  or  insolvent ; 
sets  up  the  sale  and  conveyance  to  Leland,  and  alleges  that  he 
was  in  the  possession  of  the  two  tracts  of  land  at  the  time  of 
the  sale,  and  had  made  improvements  thereon. 

Graham  admits  the  recovery  of  the  judgment  against  Day  and 
his  co-defendants,  and  the  proceedings  thereon,  and  denies  the 
other  allegations  of  the  bill.  The  defendants.  Brush,  Green, 
Pitzer,  Bergen,  Norris,  L.  Leland,  Hale  and  the  adminis- 
trators of  Cloud,  admit  the  recovery  of  Graham's  judg-  [*  392] 
ment,  and  the  proceedings  under  it,  and  deny  generally 
the  other  allegations  of  the  bill. 

Replications  were  filed  to  tliese  answers,  and  the  bill  was  taken 
pro  confesso  against  the  other  defendants.     The  cause  was  heard 
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at  the  November  terra,  1846.  The  decree  recites  that  proof  was 
made  of  the  recovery  of  the  judgments,  and  the  proceedings  un- 
der them  ;  that  the  only  entry  made  in  the  judgment  docket  of 
the  rendition  of  the  Graham  judgment  was  this : 

"Sept.  22d,  1837. 
"  Brush,  Henry  L.  et  al.      j       William  F.  Graham.    $216.29 

19.62i 
3.12^ 


22.75;" 
that  Hoes  was  the  attorney  of  record  of  Graham,  and  that  he 
made  the  conveyance  to  Leland  for  two  of  the  tracts  of  land,  at 
the  time  stated  in  the  answers,  and  for  the  expressed  considera- 
tion of  iSOO.  The  court  then  decrees  that  the  sale  and  convey- 
ance to  Hoes  be  set  aside,  and  that  Hoes  and  Leland  be  forever 
enjoined  from  asserting  any  title  under  the  sheriff's  deed  ;  that 
the  complainants  pay  to  Hoes,  or  deposit  with  the  clerk,  to  his 
use,  the  amount  bid  for  the  lands  and  lots,  with  legal  interest, 
and  that  upon  suc4i  payment  or  deposit,  the  Graham  judgment 
shall  be  deemed  to  be  satisfied  ;  that  Hoes  pay  the  costs,  and  the 
master  in  chancery  ascertain  and  report  the  value  of  the  improve- 
ments made  by  Hoes,  and  the  rents  and  profits  received  by  him. 
To  reverse  this  decree.  Hoes  and  Leland  prosecute  an  appeal. 

This  case  is  not  a  new  one  in  this  court.  It  was  here  on  a 
writ  of  error  to  the  decision  of  the  circuit  court  denying  the  mo- 
tion to  set  aside  the  sale  to  Hoes.  Day  v.  Cfraham,  1  Gilm.  435. 
That  decision  was  affirmed  solely  on  the  ground  that  the  appli- 
cation should  have  been  addressed  to  a  court  of  equity.  The 
opinion  was  expressed  that  the  sale  was  clearly  irregular,  and 
ought  to  be  set  aside.  We  are  entirely  satisfied  with  the 
[*  393]  reasons  then  given  for  that  conclusion,  and  shall  not  re- 
iterate them  here.  The  prominent  facts  of  the  case  re- 
main unclianged,  except  that  the  defendant  Leland  has  become 
a  purchaser  of  a  part  of  the  land  in  question.  So  far  as  the 
other  parties  are  concerned,  the  case  is  not  essentially  different. 
The  defendant  Hoes  has  shown  no  additional  reason  why  he 
should  be  allowed,  by  a  sweeping  bid  of  a  nominal  sum,  to  ob- 
tain the  title  to  a  large  quantity  of  real  estate  to  the  exclusion 
of  the  creditors  of  the  owner,  who  have  bid  nearly  four  thousand 
dollars  for  a  portion  of  the  same  property.  For  all  of  the  pur- 
poses of  this  case,  it  sufficiently  appears  that  Day  was  the  owner 
of  the  land.  The  other  complainants  have  treated  it  as  his  prop- 
erty, by  purchasing  it  in  for  a  large  amount,  in  part  satisfaction 
of  their  judgments  against  him.  None  of  the  defendants  pretend 
to  have  any  interest  in  the  property,  except  Hoes  and  Leland, 
and  they  claim  no  title  but  what  they  acquired  by  virtue  of  the 
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sale  under  Graham's  judgraent.  It  ma}^  seem  singular  that  they 
should  set  up  the  imperfection  of  Day's  title,  as  a  reason  why 
their  purchase  should  be  permitted  to  stand.  This,  however, 
has  been  the  drift  of  the  defence  from  the  beginning  of  the  con- 
troversy. The  bad  reputation  of  Day's  titles,  resulting  from  his 
careless  mode  of  transacting  business,  and  the  imperfect  state  of 
things  in  tiie  recorder's  office  is  relied  on  as  a  good  reason  why 
the  sale  should  be  sustained.  As  this  court  said  in  the  former 
case,  "all  this  may  have  justified  great  caution  on  tlie  part  of 
bidders,  but  will  not  justify  such  a  sale  to  enable  purchasers  to 
make  such  fishing  l)ids.  Tiiey  should  have  examined  his  titles, 
such  as  they  were,  and  make  their  bids  according  to  their  opinion 
of  his  title  to  each  tract."  Hoes  can  not  complain  of  the  terms  on 
which  the  sale  was  set  aside.  He  receives  back  the  purchasa 
money  with  legal  interest,  and  if  he  has  any  just  claim,  on  ac- 
count of  improvements  made  on  the  land,  he  can  yet  obtain  com- 
pensation. The  other  defendants  are  not  prejudiced  by  the  set- 
ting aside  of  the  sale.  Graham  has  already  received  full  payment 
of  his  debt,  and  the  payment  required  to  be  made  to  Hoes  will 
relieve  the  judgment  debtors  from  all  further  liability, 
and  operate  as  a  full  satisfaction  of  the  judgment.  Le-  [*  394] 
land  is  not  abonafide  purcl^aser,  without  notice  of  the  ir- 
regularity. He  was  a  party  to  the  judgment,  and  is  therefore 
chargeable  with  full  notice  of  the  proceedings  under  it.  Even  if 
a  stranger  to  the  judgment  in  the  first  instance  he  could  not  now, 
deu}^  notice.  The  irregularity  distinctly  appears  on  the  face  of 
the  sheriff's  deed,  and  as  he  claims  title  tlirough  the  grantee  of 
the  sheriff,  he  is  bound  by  the  recitals  in  the  deed. 

The  most  plausible  ground  of  defence  is,  that  the  complain- 
ants are  barred  by  the  lapse  of  time  from  obtaining  the  relief 
sought,  more  than  five  years  intervening  between  the  sale  to 
Hoes  and  the  filing  of  this  bill  to  vacate  it.  If  this  long  delay  was 
not  satisfactorily  accounted  for,  the  objection  would  probably  be 
a  fatal  one.  Sucli  a  sale  is  not  absolutely  void,  but  may  be 
avoided  by  the  injured  ])arty.  He  is  at  liberty  to  treat  the  sale 
as  valid  or  invalid,  but  he  ought  to  make  his  election  within  a 
reasonable  time  after  he  is  informed  of  the  irregularity.  If  lie  • 
does  not  manifest  his  intention  to  take  advantage  of  the  irregular 
sale  by  the  commencement  of  proceedings  within  a  reasonable 
time,  to  vacate  it,  lie  will  be  deemed  to  have  renounced  his  right 
to  do  so.  But  tlie  circumstances  of  this  case,  when  properly  un- 
derstood, do  not  show  any  want  of  diligence  on  the  part  of  the  com- 
plainants, who  are  the  judgment  creditors  of  Day,  in  the  assertion 
of  their  rights.  These  creditors  allege  that  they  had  no  actual 
knowledge  of  the  existence  of  the  Graham  judgment  until  tlie 
summer  of  1842,  long  after  they  had  bid  in  the  property,  and 
there  is  nothing  in  the  case  inconsistent  with  the  truth  of  this  al- 
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legation.  Hoes  makes  the  affidavits,  introduced  by  him  on  the 
hearing  of  the  motion,  a  part  of  his  answer  ;  and  among  tliem  is 
his  own  affidavit,  in  which  he  swore  that  the  complainants'  attor- 
neys applied  to  him  in  the  summer  of  1842,  to  commence  actions 
of  ejectment  for  the  recovery  of  the  lands  purchased,  for  their 
clients,  under  the  judgments,  and  he  then  apprised  them  that  he 
had  a  conflicting  claim  to  the  lands,  and  produced  his  deed  from 
the  sheriff.  The  inference  is  very  strong,  that  up  to  that  time 
they  were  not  aware  of  the  sale  to  Hoes.  The  entry 
[*  395]  in  the  judgment  docket  furnished  no  evidence  of  a  judg- 
ment against  Day.  The  judgment  docket  is  intended  by 
the  statute  to  afford  complete  information  of  the  existence  and 
extent  of  a  judgment,  but  the  entry  in  the  case  of  the  Graham 
judgment  was  so  defective  as  not  to  furnish  the  least  notice  to  the 
creditors  of  Day  ;  and  this  defective  entry,  although  it  did  not  af- 
fect the  lien  of  the  judgment,  must  not  be  regarded  as  furnish- 
ing the  complainants  with  any  actual  notice  of  the  judgment,  or 
of  any  of  the  proceedings  under  it.  The  complainants  made  their 
motion  to  set  aside  the  sale  during  the  fall  of  1842,  and  have  been 
zealously  engaged  ever  since  in  endeavoring  to  accomplish  that 
objpct.  They  filed  this  bill  immediately  after  the  final  decision 
against  them  on  the  first  application.  "In  the  opinion  of  the  court, 
they  have  not  been  guilty  of  any  laches  in  the  prosecution  of  their 
rights. 

The  decree  of  the  circuit  court  is  affirmed,  the   costs  in  this 
court  to  be  paid  by  the  appellants,  Hoes  and  Leland. 

Decree  affirmed. 


Frederick  Pearl  v.  Hiram  B,  Wellman  et  al.    (a) 

Appeal  from    Tazewell. 

1.  Practice  in  Supreme  Court — re  hearing.  A  petition  for  a  re-hearing  will  be 
allowed  at  a  term  subsequent  to  that  at  which  the  case  was  decided,  on  reasonable 
notice  being  given  to  the  adverse  party,  if  the  petitioner  show  to  the  court  that  circum- 
stances prevented  him  from  making  the  application  at  the  time  required  by  the  rule  of 
court,     {b) 

This  cause  was  argued  and  decided  at  the  December  term,  1846, 
of  this  court  (8  Gilm.  311),  when  the  judgment  of  the  circuit 
court  of  Tazewell  county  was  reversed. 

At  the  present  term,  J.  T.  Stuart,  for  the  appellees,  applied 
for  a  re-hearing  of  the  case,  upon  the  facts  set  forth  in  the 
statements     of     the    counsel,    and   in    several    affidavits    filed 

Cases  Citing  Text.  (/')  See  rules  of  the  supreme  court,  no. 

(a)  For  earlier  opinion  in  this  case,  see  41  et  seq..  published  in  93  111.  at  p.  11,  and 
3  Gilm.  311.  rule  no.  59,  pub  ished  in  94  111.   at  p.  v. 
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therewith,  due  notice  of  the  intended  application  having  [*396] 
been  given    to    the    adverse   party.     It    was   agreed  by 
counsel  that  their  statements  should  be  read  in  evidence  on  the 
motion,  and  that  the  usual  oaths,  and  the  formal  petition  usually 
required  be  waived. 

The  following  are  the  statements  and  a  portion  of  the  afifidavits 
referred  to: 

Statement  of  Edward  Jones,  Esq. 

State  of  Illinois,  ss.  In  the  Supreme  Court. 

Frederick  Pearl, 

V.  Appeal  from  Tazewell. 

Hiram  B.  Well  man  and 
Marshall    D.    Wellman, 

partners,  trading  under 

name,   style  and   firm 

of  Wellmans. 

Edward  Jones,  being  first  duly  sworn  according  to  law,  deposes 
and  saith,  that  he  really  believes  that  the  petition  foregoing,  filed 
by  Wellmans,  the  appellees,  for  a  re-hearing  in  this  cause,  is  true 
in  all  parts.  This  affiant  swears  that,  as  the  attorney  of  the  said 
Wellmans,  he  did  bring  suit  on  a  record  against  Pearl,  the  appel- 
lant, as  in  said  petition  mentioned.  That  the  appellant.  Pearl, 
did  appear  by  H.  O.  Merriman,  Esq.,  his  attorney,  and  defend 
said  suit;  that  said  H.  O.  Merriman,  Esq.,  filed  to  said  action 
three  pleas  in  bar;  that  to  the  third  of  said  pleas,  this  affiant  for 
appellees  was  about  to  write  out  and  file  a  general  demurrer,  and 
make  up  issues  of  fact  upon  the  first  two  pleas;  that  at  the  sug- 
gestion of  the  said  H.  O.  Merriman,  Esq.,  and  at  the  desire  of  the 
Hon.  Samuel  H.  Treat,  judge,  etc.,  presiding  in  said  cause,  this 
affiant  consented  to  have  said  issues  of  fact  and  said  issues  of  law 
decided,  as  if  the  pleadings  in  the  cause  had  been  regularly  written 
out,  and  though  he  objected  in  the  first  instance,  he  consented 
thereto.  Tliis  affiant  further  swears  that  immediately  after  said 
issues  of  law  and  fact  were  found  for  the  said  appellees,  this  affiant, 
to  prevent  misunderstanding,  the  said  appellant  by  hi^said  at- 
torney having  stated  that  he  would  present  a  bill  of  exceptions, 
and  pray  an  appeal  to  this  court,  wrote  out  said  general 
demurrer,  replied  to  the  first  plea,  and  filed  a  replication  [*397] 
to  the  second  plea  denying  payment,  and  to  said  replica- 
tion added  the  similiter.  This  affiant  further  swears,  that  before 
the  transcript  of  the  record  and  proceedings  in  the  Tazewell 
circuit  court  filed  in  this  court  at  its  last  term  was  made  out, 
that  this  affiant  had  left  the  United  States,  and  did  not  return 
thereto  until  after  the  adjournment  of  said  term,  and  that  he 
knows  of  no  other  person,  save  the  said  H.  O.  Merriman,  Esq.,  and 
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himself,  personally  cognizant  of  the  proceedings  had  in  said  cause  in 
said  circuit  court,  unless  his  Honor,  Judge  Treat,  had  some  recol- 
lection thereof.  This  affiant  swears,  that  all  the  pleadings  in  said 
cause  after  the  declaration  are  upon  the  same  sheet  of  paper  and 
in  tlie  following  order :  First,  plea  of  nul  tiel  record^  then  repli- 
cation in  short  to  that  plea;  then  second  plea,  then  third  plea, 
closely  following,  leaving  no  room  between  second  and  third 
pleas  for  replication  to  second  plea;  then  general  demurrer  to 
third  plea  which  concluded  at  the  bottom  of  the  page,  and  was 
signed  by  this  affiant  as  attorney  for  the  said  appellees,  and  the 
replication  to  the  second  plea,  with  the  similiter  on  the  reverse 
side  of  said  page,  which  accounts,  in  the  opinion  of  this  affiant, 
for  the  omission  of  the  said  replication  in  the  transcript  made  out 
by  the  clerk  of  said  court,  the  demurrer  concluding  as  afore- 
said, at  the  bottom  of  the  page  being  an  answer  to  the  third  and 
last  plea. 

This  affiant  farther  swears,  that  the  first  information  that  tliis 
affiant  received  of  the  reversal  of  said  judgment  in  this  court,  was 
in  the  latter  part  of  June  last,  and  that  he  was  informed  of  the 
same,  at  the  said  time,  by  the  said  H.  O.  Merriman,.  Esq.,  while 
returning  in  the  stage  coach  from  Springfield  to  Tazewell  county. 
This  affiant  asked  the  said  Merriman  upon  what  ground  said  judg- 
ment had  been  reversed,  and  upon  being  informed  by  said  Mer- 
riman thereof,  this  affiant,  forgetting  at  the  time  that  through  an 
abundance  of  caution  he  had  written  out  said  demurrer,  replica- 
tions and  sirniliter,  reminded  said  Merriman  of  said  agreement,  to 
which  the  said  Merriman  replied,  after  some  moments' 
[*  398]  reflection,  that  he  had  entirely  forgotten  the  agreement, 
at  the  time  of  the  hearing  in  the  supreme  court,  but  now 
that  he  was  reminded  of  it,  he  believed  that  he  did  remembei; 
something  about  it,  and  that  he  believed  that  the  Hon.  Judge 
Treat  did  also,  from  the  very  great  repugnance  the  judge  mani- 
fested toward  the  reversal  of  said  judgment.  This  affiant,  how- 
ever, feels  it  to  be  his  duty  in  justice  to  Mr.  Merriman  to  state, 
that  he  does  not  believe  that  the  agreement  between  this  affiant 
and  the  said  Merriman  occurred  to  the  mind  of  the  said  Merri- 
man while  prosecuting  said  appeal,  though  the  said  Merriman  has 
stated  to  this  affiant,  that  he  had  not  thought  of  looking  into  the 
manner  in  which  sai4  issues  were  made  up,  until  the  omission  of 
the  replication  to  the  second  plea  in  the  transcript,  after  the  same 
was  filed  in  this  court,  was  pointed  out  to  him  by  Ebenezer  Peck, 
Esq. 

This  affiant  further  swears,  that  he  never  saw  any  of  the  orig- 
inal papers  in  this  cause  after  his  return  to  the  United  States,  un- 
til during  the  sitting  of  the  September  term,  1847,  of  the  circuit 
court  for  Tazewell  county,  Illinois,  when,  seeing  the  demurrer  to 
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tlie  third  plea  written  out,  it  first  called  to  his  recollection  tlie 
fact  of  his  having  made  up  said  issues. 

He  further  swears,  that  the  replication  to  the  first  plea,  and 
the  demurrer  to  the  third  plea,  and  which  were  embodied  in  the 
transcript  filed  in  this  cause  at  the  last  term,  were  reduced  to 
writing  by  this  affiant  at  the  same  time  at  whicli  replication  was 
written  out,  which  answered  the  second  plea  and  omitted  from 
said  transcript. 

This  affiant  further  swears,  that  early  in  September  last,  he 
called  upon  Lawson  Holland,  the  security  in  the  appeal  bond  in 
this  case,  and  informed  him  that  application  would  be  made  for  a 
new  hearing  in  this  cause,  and  that  said  Holland  tlien  informed 
this  affiant,  that  he  held  counter  security  to  indemnify  him  from 
liability  upon  said  bond,  and  would  hold  the  same  until  the  cause 
was  decided. 

And  the  said  Jones,  in  relation  to  the  matter  contained  in  the 
counter  statement  of  H.  O.  Merriman,  Esq.,  states,  that  accord- 
ing to  his  recollection  upon  the  trial  of  this  cause  in  the  circuit 
court,  that  nothing  was  said  relative  to  waiving  any  objec- 
tion to  the  third  plea,  which  could  be  reached  upon  gen-  [*  399] 
eral  demurrer,  although  it  is  true  that  the  demurrer  was 
not  argued  at  length,  and  that  the  only  objection  to  the  suffi- 
ciency of  the  plea  urged  to  the  court  in  support  of  the  demurrer, 
was  a  distinction  between  a  levy  on  mesne,  and  a  levy  on  a  final 
process.  Mr.  Merriman,  at  the  time,  asked  me  directly,  if  the 
demurrer  was  general  or  special,  to  which  I  replied,  general;  and 
the  said  Jones  further  states,  that  at  the  last  September  term  of 
the  circuit  court  of  Tazewell  county,  this  cause  was  on  the  docket 
of  said  court,  but  was  there  placed  by  the  clerk,  without  any 
order  of  the  court  to  that  effect,  and  that  the  said  H.  O.  Merri- 
ftian  objected  to  its  being  upon  the  docket  for  that  cause  ;  and 
that  the  said  Jones,  the  only  counsel  for  appellees  attending  at 
said  term,  expressly  refused  to  recognize  said  cause  as  a  cause 
pending  in  said  court.  No  action,  I  believe,  was  taken  by  the 
court  in  the  matter. 

Relative  to  the  counter  security  held  by  Holland,  the  security 
in  the  appeal  bond,  I  can  only  say,  that  in  a  conversation  I  had 
with  him  within  a  fortnight,  I  received  the  idea  vhat  he  was  still 
very  nearly,  if  not  quite  secured. 

(signed)  Edward  Jones. 

The  said  Jones  further  states,  that  unless  the  judgment  of  the 
circuit  court  in  this  cause  shall  be  affirmed,  in  his  opinion  it  will 
be  very  difficult,  if  not  impossible,  to  collect  the  said  demand 
from  the  said  Pearl. 

(signed)  Edward  Jones. 

Statement  of  H.  O.  Merriman,  Esq. 

It  is  my  understanding,  that  the  counsel  for  appellees  was  to 
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make  the  issues  after  the  trial  of  the  cause  in  the  court  below, 
though  rny  recollection  of  the  facts  is  very  indistinct.  It  was  al- 
so my  distinct  understanding,  that  all  objection  to  the  form  of  the 
third  plea  was  waived,  and  certainly  not  insisted  upon. 

I  further  state,  that  upon  tlie  decision  of  this  court,  at  the  De- 
cember term,  1846,  to  wit:  in  June  last,  Thomas  J.  Little  caused 
a  transcript  of  the  judgment  of  this  court  to  be  filed  in  June  last, 
in  the  office  of  the  clerk  of  the  court  below,  and  the  clerk 
[*  400]  of  said  court  docketed  the  cause,  (without  any  special 
order  of  court,)  and  the  cause  is  still  pending  in  that 
court,  neither  party  at  the  September  term  of  said  court  taking 
any  action  in  the  case.  That  the  claim  on  whicli  said  suit  was 
instituted,  was,  as  I  am  informed  by  said  Jones,  confided  to  said 
Little  as  an  attorney,  and  by  said  Little  to  said  Jones. 

That  the  security  upon  the  appeal  bond,  as  I  am  informed  and 
believe,  took  notes  to  himself  as  counter  security  against  his  lia- 
bility on  said  bond,  given  b}'-  divers  individuals,  in  small  amounts 
to  said  Holland,  for  no  other  consideration  than  to  save  the  liabil- 
ity of  said  Holland  in  that  respect,  some  of  whom  are  dead  and 
others  left  the  country  since  last  winter;  thereby,  to  some  extent, 
(how  far  I  am  not  advised,)  lessening  the  said  security. 

I  further  state,  that  in  procuring  the  record  originally  filed  in 
this  cause  T  requested  the  clerk  of  the  court  to  make  a  copy  of 
the  record  and  send  to  Springfield,  which  he  did,  and  until  after 
the  said  term  was  commenced,  I  did  not  see  or  know  the  contents 
of  said  record,  nor,  as  I  believe,  did  said  Pearl,  and  I  never  heard 
of  said  replication  to  the  second  plea  being  filed,  until  September 
last,  nor  did  I  know  of  the  demurrer  to  third  plea  being  filed,  until 
I  saw  it  in  the  record,  and  a  thought  of  what  passed  at  the  trial 
did  not  enter  my  mind,  until  ray  attention  was  called  to  it  by  said 
Jones,  and  now,  it  is  most  remarkably  indistinct,  and  can  state 
only  my  impressions.   - 

(signed)  H.  O.  Merriman. 

Affidavit  of  J.  A.  Jones,  clerk,  etc. 

State  of  Illinois,    )   ,  ,         This  day  personally  appeared  before 

Tazewell  county,  f  '  the  undersigned,  probate  justice  of  the 
peace  in  and  for  said  county,  John  A.  Jones,  who,  having  been 
first  duly  sworn,  according  to  law,  deposes  and  says,  that  as  clerk 
of  the  circuit  court  of  said  county,  he  was  directed  by  the  counsel 
of  each  of  the  parties  to  a  certain  cause,  removed  by  appeal  from 
said  court,  and  wherein  Hiram  B.  Wellman  and  Marshall 
[*401]  D.  Wellman,  are  plaintiffs,  and  Frederick  Pearl  defend- 
ant, to  furnish  a  complete  record  thereof,  except  of  the 
bond  for  costs  which  the  defendant's  attorney,  accordiug  to  the 
best  of  the  recollection  of  the  said  deponent,  desired  to  be  omitted 
in  bis  transcript.  That  with  said  exception,  he  made  the  second 
transcript  from  the  first,  copying  all  the  record  he   then  saw  on 
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file  ill  his  office.  That  if  the  replication  to  the  second  i)lea  was 
omitted,  it  was  entirely  without  the  direction  of  the  said  defend- 
ant, or  his  attorney.  Said  deponent  further  says,  that  he  never 
again  examined  the  papers  of  said  cause,  until  the  first  or  second 
day  of  the  late  September  term  of  this  court,  when  the  plaintiffs' 
attorney  exhibited  to  said  deponent  in  court,  said  replication 
written  upon  the  defendant's  pleas,  filed  in  said  cause,  and  so 
folded  under  as  to  have  escaped  his  notice  when  copying  the 
record.     And  farther  this  deponent  saith  not. 

(signed)  J.  A.  Jones. 

Sworn  to  and  subscribed  before  me,  this  20th  December,  A.  D. 
1847. 

(signed)  Palmer  Holmes,  P.  J.  P. 

State  of  Illinois,    )  I,    William   B.  Parker,  being   duly 


Tazewell  county.  \  '  sworn  according  to  law,  deposetli  and 
say,  that  from  a  personal  examination,  the  facts  set  forth  in  the 
foregoing  affidavit  are  substantially  true. 

(signed)  William  B.  Parker. 

Subscribed  and  sworn  to  before  me,  this  20th  day  of  Decem- 
ber, A.  D.  1847. 

(signed)  Palmer  Holmes,  P.  J.  P. 

Affidavit  of  N.  BusHNELL  Esq. 

In  the  argument  of  this  case,  it  was  my  understanding  that 
Mr.  Merriman  waived  all  the  errors  assigned,  except  that  relating 
to  the  demurrer  to  the  third  plea.  We  had  several  conversations 
in  which  this  matter  was  mentioned,  and  as  I  wished  to  prepare  a 
written  argument,  and  return  home,  leaving  the  case  to  be  ar- 
gued by  Mr.  Merriman  orally,  I  desired  Mr.  Merriman  to  inform 
me  of  the  points  on  which  he  relied,  that  I  might  shape 
the  argument  to  meet  his  view  ;  and  in  answer  to  the  [*  402] 
inquiry,  I  clearly  understood  him  to  saj',  that  the  point 
above  mentioned  was  the  only  one  to  be  argued.  I  thereupon 
prepared  an  argument  on  that  point,  the  same  reported  in  3  Gdm., 
and  handed  it  to  Mr.  Merriman  to  read.  He  returned  it  to  me  the 
next  day,  and  I  then  understood  from  him,  that  it  discussed  all 
of  tlie  case  to  be  submitted.  I  then  advised  liim  I  should  leave 
it  with  Mr.  Gilman,  of  whom  he  could  obtain  it  whenever  he  de- 
sired, which  I  did,  and  left  for  Quincy.  From  what  passed  be- 
tween Mr.  Merriman  and  myself,  so  completely  was  my  attention 
drawn  to  the  question  arising  on  the  third  plea,  that  I  took  no 
notice  of  the  point  on  which  the  case  was  reversed,  nor  have  I 
any  recollection  of  having  been  aware  that  any  such  point  was 
presented  by  the  record,  until  I  read  the  opinion  after  tiie  adjourn- 
ment of  the  court.  Had  I  been  aware  of  it,  unless  it  had  been 
waived,  I  should  certainly  have  applied  for  a  certiorari  to  perfect 
the  record ;  and  I  think  I  should  have  discovered  it,  unless  my 
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attention  had  beeii  diverted  from  a  careful  examination  of  the 
record  by  the  facts  ah'eady  detailed. 

(signed)  N.  Bushnell. 

Subscribed  and  sv/orn  to  before  me  this  fifth  day  of  January, 
1848. 

(signed)  Noah  Divelbiss,  Dep.  Clerk,  S.  Ct. 

H.  O.  Merriman,  for  the  appellants,  filed  the  following  writ- 
ten argument  against  the  motion  for  a  re-hearing : 
\      This  court  has  decided  repeatedly,  that  a  petition  for  a  re-hear- 
ing must  be  made  at  the  term  in  which  the  opinion  is  delivered. 
People  V.  Pearson,  3  Scam.  406. 

Here  the  application  is  not  only  for  re-hearing,  but  also  to 
annul  the  record.  This,  I  humbly  conceive,  should  have  been 
done  under  the  rules  of  court  before  joinder  in  error.  It  seems 
that  two  copies  of  the  record  were  made  out  for  appellees  and 
one  for  appellant,  and  no  efforts  made  by  appellees  before  trial  to 
remedy  the  defect.  It  would  be  an  extraordinary  thing  now  to 
allow  such  an  application. 

A  supposed  agreement  at  the  trial  below  is  relied  upon 
[*  403]  as  a  ground  for  this  application.  I  certainly  did  not  under- 
stand from  anything  said  at  the  time,  that  liberty  was  given 
to  appellees'  counsel  to  make  up  the  pleadings  after  the  term  ;  and 
it  is  evident  the  adversary's  counsel  did  not  so  understand  jt,  or  at 
least  did  not  rely  upon  such  understanding;  because,  as  appears 
by  statement  of  E.  Jones,  Esq.  the  demurrer  to  the  third  plea 
and  replication  to  plea  of  nul  tiel  record^  were  not  written  out 
then,  but  were  written  out  afterwards,  and  thus  he  must  have 
understood  at  the  time,  that  it  was  his  duty  to  make  the  issues 
then.  And  no  lawyer  would  rely  upon  such  an  agreement  not 
.  reduced  to  writing,  nor  put  upon  the  records,  and  take  a  judg- 
ment liable  at  any  time  to  be  reversed.  I  would  willingly  cor- 
rect the  matter  by  agreement  now,  if  I  could  convince  myself  that 
any  agreement  was  made  by  me  which  had  caused  the  result. 
But  I  did  not  consider  what  was  then  done  as  entitled  to  the 
dignity  of  an  agreement. 

But  the  point  particularly  relied  upon  now  is,  that  the  clerk 
below,  through  inadvertence,  omitted  the  replication  to  second 
plea.  This  was  not  done  by.  any  direction  of  the  appellant  or  his 
attorney,  as  the  clerk  swears.  He  also  gives  the  present  appear- 
ance and  location,  if  I  may  so  term  it,  of  that  replication  upon 
the  record.  From  the  record  now  produced,  it  does  not  appear 
when  this  replication  was  filed,  and  from  the  clerk's  statement  it 
does  appear  that  the  replication  was  never  seen  by  him  until  the 
September  term,  1847,  of  the  Tazewell  circuit  court,  when  it  was 
shown  to  him  by  the  appellees'  attorney.  The  cause  then  being 
on  the  docket  in  that  court,  I  then  took  issue  upon  that  plea. 
Now,  if  this  application  is  allowed,  there  is  no  case  where  there  is 
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an  informality  in  the  pleadings  it  may  afterwards  be  written  npon 
another  piece  of  writing,  without  anything  showing  when  made, 
and  this  court  afterwards  called  upon  to  reverse  a  previous  decis- 
ion upon  an  amended   record.     To  prevent  frauds,   the  defect 
should  be  obviated  before  joinder  in  error,  at  least  before  trial,  and 
at  all  events  at  the  term  in  which  the  decision  was  made. 
My  third  plea  is  decided  here  upon  points  amendable 
and  not  decided  by  or  called  to  the  attention  of  the  court  [*  404] 
below;  and,  although  the  learned  judge  of  this  court,  who 
delivered  the  opinion,  intimates  that  the  matters  attempted  to  be 
set  up  in  the  third  plea  are  untrue,  yet,  without  attempting  to 
coutradict  that  intimation,  I  would  respectfully  suggest  that  my 
sources  of  information  on  that   subject   are   superior  to  his,  and 
that  in  my  opinion,  from  the   information  in  my  possession,  the 
plea  is  true ;  and  this  may  account  for  a  desire  on  the  part  of  the 
appellees'  counsel  to  have  the   cause  determined  upon  technical 
objections  to  that  plea,  and  not  upon  its  merits,  when,  if  any  un- 
derstanding existed  between  the  counsel,  it  related  as  much  to  a 
waiver  of  all  technical  or  formal  objections  to  the  third  plea  as  to 
anything  else.     But  for  reasons  above  stated,  I  can  not  suppose 
that  any  agreement  is  the  cause  of  the  results  of  the  cause   here. 
Another  object  of  the  appellees  I  suppose  to  be,  to  avoid  the 
costs  of  this  court.     Whatever  may  be  the   result  of  their  appli- 
cation, that  object  can  not  be  obtained.     This  would  be  another 
iucentive  to  fraud  in  altering  the  position  of  the  pleadings.     In 
this  case,  however,  I  wish  to  be  distinctly  understood   as  not  im- 
puting anything  of  the  kind  to  Mr.  Jones,  and  what  I  have  said 
upon  that  subject  is  only  as  to  the  results  that  might,  and  proba- 
bly would,  follow  such  a  precedent  as  is  sought  to  be  established 
in  this  case. 

An  avowed  object  on  the  part  of  the  appellees  is  to  hold  the  secu- 
rity on  the  appeal  bond.  Securities  are  favored  in  law,  and  only 
charged  by  strict  law,  as  this  court  has  repeatedly  decided  ;  and  the 
situation  of  the  security  is  changed  from  what  it  was  a  year  smce, 
his  counter  security  lessened,  as  appears  by  Mr.  Jones' statement. 
And  I  apprehend  that  this  court  will  not  interfere  for  the  purpose 
of  charging  a  security,  and  will  even  if  the  application  is  granted  it 
would  be  upon  payment  of  costs  and  a  release  of  the  security. 

Mr.  Jones  says  in  his  statement,  that  if  this  application  is  re- 
fused it  will  be  doubtful  whether  the  debt  can  be  collected,  etc. 
In  this  I  concur  with  him  full}',  but  probably  for  different  reasons. 
I  think  it  doubtful  whetlier  the  appellees  will  ever  get  an- 
other judgment,  and  if  I  am  correctly  advised,  such  will  [*  405] 
be  the  result.  But  my  opposition  to  their  application  I 
place  upon  higher  ground  than  considerations  in  relation  to  costs 
or  security  ;  the  danger  that  will  probably  ensue  from  such  a 

341 


406  Dickinson  v.  Whitney.  [Dec.  T. 

Syllabus — Brief  of  Counsel. 

■precedent,  founded  upon  such  a  state  of  facts  as  is  disclosed  in 
their  application. 

Opinion  of  the  court  by  Thomas,  J.  This  case  was  disposed 
of  at  the  last  term  of  this  court  (3  Gilm.  311)  and,  again,  comes 
before  us  on  a  re-hearing,  granted  at  the  present  term  on  the  ap- 
pellee's petition. 

The  error  for  which  the  judgment  of  the  circuit  court  was  re- 
versed, was  found  in  its  proceedings  to  try  the  issues  formed  on 
several  of  defendant's  pleas,  and  rendering  judgment  thereon 
against  him,  when  his  plea  of  payment  remained  wholly  un- 
answered. 

An  amended  record  has  been  filed  by  leave  of  the  court,  from 
the  inspection  of  which  it  appears  that  a  replication  to  the  de- 
fendant's said  plea  of  payment  was  in  fact  filed  before  the  trial 
of  the  cause  in  the  circuit  court,  but  inadvertently  omitted  from 
the  transcript  of  the  record  prepared  and  sent  up  by  the  clerk,  on 
which  the  court  acted. 

That  ground  of  error  being  thus  removed,  and  the  court  having 
held  that  the  opinions  and  proceedings  of  the  circuit  court  were 
in  no  other  respect  erroneous,  its  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Daniel  O.  Dickinson  v.  Eli  Whitney. 

P406]  Appeal  J rom  Lake. 

1.  Money  had  and  received. —  When  action  lies.  If  a  person  sell  the  property  of 
another  and  receive  the  price  in  money,  an  action  for  money  had  and  received  will  lie 
to  recover  it,  Even  when  the  sale  is  made  without  any  authority  from  the  owner,  he 
may  waive  the  tort  and  sue  in  assumpit  for  the  price  actually  received,     {a.) 

Assumpsit,  in  the  Lake  circuit  court,  brought  by  the  appellee 
against  the  appellant,  and  heard  before  Hon.  Jesse  B.  Thomas 
and  a  jury  at  the  September  term,  1847.  Verdict  and  judgment 
for  the  plaintiff  below  for  $713.30. 

The  evidence  given  on  the  trial,  and  the  instructions  asked  by 
counsel  are  embodied  in  the  opinion  of  the  court. 

G.  Goodrich,  for  the  appellant.  A.  T.  Bledsoe,  for  the  ap- 
pellee. 

Cases  Citing  Text.  torecoverproceedsof  sale  of  property  tor - 
(«)When  miner, without  paying  royalty  to  tiously  converted,  receipt  of  money  by  de- 
owner  of  land,  sold  ore  to  third  person,  fendant  need  only  be  proved  like  other 
who  as  Smeller  by  custom  of  miners  was  facts  by  preponderance  of  evidence.  De- 
to  retain  such  royalty  to  be  paid  over  to  .  Clerq  v.  Mungin,  46  111.,  112, 114.  Rule 
landowner,  held,  that  suit  for  royally  laid  stated  in  head  note  relied  w^^ow  arguendo, 
by  such  land  owner  against  smelter.  Al-  Gallagher  v.  Frorer,  4  Bradw.  330,  334. 
derson  v.  Ennor,  45  111,,  138, 133.   In  suit 
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Opnion   of  tlic  t  our'. 

Opinion  of  the  court  by  Treat,  J.*  This  was  an  action  of  as- 
sumpsit^ commenced  in  the  Lake  circuit  court  by  Eli  Whitney, 
the  appellee,  against  Daniel  O.  Dickinson,  the  appellant.  The 
declaration  contained  two  special  counts,  and  a  common  count 
for  money  had  and  received.  Plea,  non-assumpsit  and  trial  by  a 
jur}'. 

The  appellee  read  in  evidence  this  receipt,  "  Received  in  store, 
Little  Fort,  Nov.  6, 1846,  I'l^H  bushels  of  wheat,  subject  to  the  or- 
der of  Eli  Whitney,  on  return  of  this  receipt  and  payment  of 
charges  and  advance.  D.  O.  Dickinson."  It  was  proved  by  a 
witness,  that  Dickinson  requested  him  on  the  10th  of  June,  1847, 
to  tell  Whitney  that  he  had  sold  or  contracted  to  sell,  his  wheat 
to  net  him  one  dollar  per  bushel,  and  that  the  money  would  be 
ready  for  him  on  the  next  Tuesday  or  Wednesday,  of 
which  witness  informed  Whitney.  Dickinson  said  to  wit-  [*  407] 
ness,  that  Whitney  had  authorized  him  to  sell  the  wheat, 
when  it  would  net  him  a  dollar.  A  second  witness  swore,  that 
Dickinson  told  him  he  had  purchased  Whitney's  wheat.  A  third 
witness  testified,  that  Dickinson  told  him  previous  to  the  10th  of 
June,  1847,  and  while  wheat  was  rising,  that  he  had  bouglit 
Whitney's  wheat.  Another  witness  stated,  that  Dickinson  in- 
formed him  between  the  10th  and  loth  of  June,  1847,  that  he  had 
sold  all  his  wheat.  Witness  offered  Whitney  one  dollar  and  four 
cents  for  his  wheat,  but  he  said  that  Dickinson  had  the  prefer- 
ence; wheat  was  worth  one  dollar  on  the  10th  of  June.  Another 
witness  said,  that  wheat  was  worth  one  dollar  and  six  cents  on 
the  6th  of  June. 

A  witness,  introduced  by  the  appellant,  testified  to  a  conversa- 
tion between  the  parties  on  the  last  of  June,  in  which  witness 
said  he  had  come  to  see  if  the  wlieat  was  gone  and  receive  his 
pay  for  it,  and  Dickinson  replied  that  he  had  contracted  the 
wheat  to  the  captain  of  the  steamboat  Empire  to  net  him  one 
dollar.  Whitney  said  it  was  a  good  sale,  and  asked  whether  the 
sale  would  be  good  if  wheat  should  fall,  and  Dickinson  answered 
that  the  captain  had  promised  to  take  it  the  next  trip,  and  would 
no  doubt  do  so  if  the  price  continued  the  same.  This  witness 
heard  another  conversation  on  the  last  of  July,  in  which  Wliitney 
asked  what  was  to  be  done  as  the  captain  did  not  take  the  wheat, 
and  Dickinson  said  he  would  deliver  him  as  good  wheat  on  his 
receipt,  or  pay  him  the  market  price,  and  Whitney  remarked  that 
he  would  see  about  it.  A  second  witness  for  the  appellant  . 
stated,  that  he  had  been  in  the  employment  of  Dickinson  and  had 
charge  of  his  warehouse;  that  the  captain  of  the  Empire  called 
on  the  23d  of  June,  but  took  no  wheat;  he  promised  to  stop  the 
next  trip,  but  did  not;  there  were  thirty-five  thousand  bushels  of 

*WlLSON,  C.  J.  did  not  sit  in  this  case. 
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wheat  in  the  warehouse  during  the  preceding  winter,  which  was 
all  mixed  together;  the  last  shipment  of  wheat,  one  thousand 
bushels,  was  made  on  the  23d  of  July,  leaving  on  hand  only  one 
hundred  bushels ;  there  was  a  waste  on  the  receipts  of  that 
season  of  six  hundred  and  forty-three  bushels  as  ascer- 
[*408]  tained  by  actual  weight ;  wheat  was  worth  but  sixty-six 
cents  between  the  10th  and  the  23d  of  July;  the  usual 
charge  for  storage  and  shipment  was  four  cents  per  bushel. 

Tlie  court,,  at  the  request  of  the  appellee,  instructed  the  jury, 
first,  "  if  they  believe  from  the  evidence,  that  the  defendant  has 
sold  the  wheat  stored  with  him  by  the  plaintiff  and  received  the 
money  for  it,  then  an  action  for  money  had  and  received  will 
lie;  "  and  second,  "  if  the  defendant  has  sold  the  wheat  as  his  own 
and  received  the  money,  this  action  will  lie." 

The  appellant  asked  the  court  to  instruct  the  jnvj,  first,  "if 
they  shall  believe  from  the  evidence,  that  the  defendant  offered 
to  deliver  to  the  plaintiff  before  the  commencement  of  this  suit, 
the  quantity  of  wheat  ca-led  for  by  his  receipt,  and  of  as  good 
quality  as  that  stored  with  the  defendant,  then  the  law  is  for  the 
defendant,  unless  the  jury  shall  also  find  from  the  evidence  that 
the  defendant  had  sold  the  plaintiff's  wheat  for  him  at  one  dollar 
per  bushel  net  as  he  had  been  authorized  to  do  ;  "  second,  "that 
the  defendant  was  not  bound  to  deliver  to  the  plaintiff  the  same 
wheat  received  in  store  on  his  receipt,  but  only  wheat  of  as  good 
quality;  "  and  third,  "that  if  the  jury  believe  from  the  evidence, 
that  there  was  an  insufficiency  of  wheat  on  hand  in  the  ware- 
house to  fill  the  plaintiff's  receipt  at  any  time  during  the  season 
and  before  the  commencement  of  this  suit,  and  that  such  deficit 
was  occasioned  by  waste,  then  the  law  is  for  the  defendant, 
unless  the  jury  shall  ako  find  from  the  evidence,  that  the  plain- 
tiff's wheat  was  sold  in  pursuance  of  the  authority  given  to  the 
defendant  by  the  plaintiff." 

The  court  gave  the  second  of  these  instructions,  but  refused 
to  give  the  first  and  third.  The  jury  returned  a  verdict  for  the 
appellee  for  $713.30.  The  court  refused  to  grant  a  new  trial, 
and  rendered  judgment  on  the  verdict.  The  several  decisions 
of  the  circuit  court,  in  giving  and  refusing  instructions  and  in 
overruling  the  motion  for  anew  trial,  are  assigned  for  error. 

The  instructions  given  by  the  court  at  the  instance  of  the 
appellee  are  unquestionably  correct.  They  assert  the 
[*409]  familiar  principle  of  the  law,  that  if  a  party  has  sold  the 
property  of  another  and  received  the  price  in  money,  an 
action  for  money  had  and  received  will  lie  to  recover  it.  Even 
where  the  sale  is  made  without  any  authority  from  the  owner,  he 
may  waive  the  tort  and  sue  in  assumpsit  for  the  price  actually 
received.  The  first  and  third  instructions  demanded  by  the 
appellant   were   properly  refused.     These  instructions  apply  to 
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the  whole  declaration.  Without  stopi)ing  to  inquire  into  their 
propriety  with  reference  to  the  special  counts,  it  is  very  clear 
that  they  are  erroneous  as  to  the  general  count  foi-  money  liad 
and  received.  When  applied  to  this  count,  they  in  effect  deny 
all  responsibility  on  the  part  of  the  appellant,  unless  he  has 
strictly. pursued  the  authority  given  him  by  the  appellee,  and 
would  excuse  him  from  all  liability,  if  he  had  sold  the  wheat  on 
any  other  terms  than  those  prescribed  by  the  appellee.  He  was 
liable  on  the  common  count,  even  it"  he  had  sold  the  wheat  in 
express  violation  of  the  instructions  of  the  appellee,  provided  he 
had  received  the  price  in  money. 

In  the  opinion  of  the  court,  the  application  for  a  new  trial  was 
properly  denied.  We  are  not  prepared  to  say  that  the  finding  of 
the  jury  was  manifestly  against  the  weight  of  evidence,  as  we 
would  be  comi)elled  to  say  in  order  to  set  aside  the  verdict.  It 
was  peculiarly  a  case  for  the  consideration  of  a  jury,  and  the  ver- 
dict should  not  be  disturbed  but  for  the  most  substantial  reasons. 
Laying  out  of  view  the  special  counts,  which  the  testimony  per- 
haps did  not  sustain,  the  real  question  in  the  case  was,  whether 
the  appellant  had  sold  the  wheat  and  received  the  price  in  money ; 
and  that  was  purely  a  question  of  fact  to  be  determined  from  all 
of  the  circumstances  developed  on  the  trial.  It  conclusively  ap- 
peared, that  he  received  the  wheat  from  the  appellee  and  mixed 
it  with  a  large  amount  of  other  wheat  in  warehouse,  and  that  the 
whole,  with  the  exception  of  one  hundred  bushels,  was  ship- 
ped before  the  suit  was  commenced.  In  the  absence  of  any 
other  testimony,  this  would  make  out  a  prima  facie  case  against 
him,  and  require  him  to  show  circumstances  rebutting  the  pre- 
sumption that  he  had  received  the  current  value  in  money. 
He  had  voluntarily  parted  with  the  wheat,  and  the  pre-  [*  410] 
sumption  was  that  he  required  payment  when  he  deliver- 
ed it.  The  other  evidence  does  not  conflict  with  this  view  of  the 
case.  While  the  wheat  was  in  the  warehouse  and  advancing  in 
value,  the  appellant  stated  to  several  persons  that  he  had  pur- 
chased it,  and  he  admitted  to  another  person  that  he  had  sold  all 
of  his  wheat.  He  sent  information  to  the  appellee  that  he  had 
sold,  or  contracted  to  sell,  his  wheat  to  net  him  one  dollar  per 
bushel,  and  to  call  on  a  particular  day  and  receive  the  money. 
When  called  on  for  payment,  he  insisted  that  the  wheat  was  not 
then  paid  for  and  delivered.  When  called  on  a  second  time  after 
the  whole  of  the  wheat  had  been  sent  forward,  and  when  it  had 
fallen  much  in  value,  he  offered  to  procure  other  wheat  for  tfe 
appellee,  or  pay  him  the  reduced  price.  It  was  in  his  power  to 
explain  away  the  case  made  against  him,  if  he  had  not  actually 
obtained  the  money  for  the  wheat.  If  it  was  shipped  without 
being  sold,  or  sold  upon  credit,  he  could  easily  have  established 
it  on  the  trial.     Failing  to  do  it,  the  jury  were  authorized  to  be- 
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lieve  that  he  had  sold  the  wheat  when  it  bore  tlie  price  the  appel- 
lee demanded  ;  and  that  his  subsequent  conduct  and  declarations 
were  but  expedients  to  induce  the  appellee  to, take  other  wheat, 
or  the  depreciated  price.  The  circumstance,  that  the  waste  on  the 
whole  of  the  wheat  in  store  and  the  balance  on  hand  would 
account  for  the  amount  received  of  the  appellee,  was  entitled  to 
but  little  consideration,  for  the  reason  that  the  appellee  was,  at 
most,  only  bound  to  bear  a  proportionate  share  of  the  loss.  We 
are  satisfied  that  no  error  has  been  committed  in  the  case,  and 
the  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 


Henrry  B.  Truett  v.  Charles  B.  Wainwright,  et  al. 

[*  411]  Appeal  from  fo  Daviess  Co.  Court. 

1.  Confession  OF  Judgment — seal  not  necessary  A.  being  indebted  toB.  and  be- 
ing suddenly  called  away  from  his  business,  gave  to  C,  his  general  agent,  a  sheet  of 
paper  with  his  signature  at  the  foot  of  it,  for  the  purpose  of  being  filled  up  with  a  let- 
terof  attorney  to  confess  a  judgment.  He  took  it  to  the  attorney  who  held  the  claim 
for  collection,  who  wrote  a  letter  of  attorney  over  the  signature  and  then  suggested  to 
the  agent  that  he  add  a  scroll  to  the  name  of  his  principal,  that  being  the  most  usual 
mode  of  executing  such  papers.  He  complied  with  the  suggestion  and  then  delivered 
the  paper  to  the  attorney:  Held,  that  the  letter  of  attorney  was  sufKcient,  and  that, 
although  it  was  usual  to  affix  a  seal  or  scroll  to  such  instruments,  it  was  not  necessary. 
{a.) 

This  case  was  heard  in  the  Jo  Daviess  county  court,  before  the 
Hon.  Hugh  T.  Dickey,  at  the  September  term,  1847,  when  a  for- 
mer judgment  of  the  court  at  the  July  term  in  favor  of  the  ap- 
pellees, who  were  plaintiffs  below,  for  $503.25,  was  in  all  things 
affirmed. 

The  several  proceedings  in  the  court  below  are  stated  in  the 
opinion  of  this  court. 

S.  T.  Logan,  for  the  appellant. 

T.  Ford,  for  the  appellees,  cited  the  following  authorities  :  1 
Salk.  86;  1  Stra.  693;  1  Binuey,  214,469;  6  Johns.  300,  301,  810, 
817;  9  Wend.  439;  3  Dallas,  331;  12  Sarg.  &  Rawle,  213;  2  Gilm. 
635;  1  Ohio  Cond.  R.  658;  Bre.  258;  1  Scam.  428;  6  Littell,  186;  6 
Johns.  34;  1  Scam.  291;  1  Peters,  155. 

Opinion  of  the  court  by  Koerner,  J.*  At  the  July  term  1845, 
of  the  Jo  Daviess  county  court,  E.  B.  Washburne,  an  attorney  of 

that  court,  filed  a  warranty  of  attorney,  purporting  to  be 
[*412]  under  the  hand  and  seal  of  the  appellant,  H.  B.  Truett, 

directed  to   Thomas  Drumraond,  Esq.,  or  any  other  at- 

(o.)     See  next  ca5e,  which  bears  same     name  as  this  case,  and  notes  thereunder. 
*LocKWOOD,  J.  did  not  sit  in  this  case. 
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torney  of  an}-  court  of  record  in  this  state,  and  authorizing  such 
attorney  (waivini^f  all  process,)  to  confess  judgment  in  favor  of 
Wainwright  &  Co.  (the  appellees),  for  the  amount  due,  with 
legal  interest,  upon  a  certain  bill  of  exchange  for  $640.19;  which 
warrant  of  attorney  bears  the  signature  of  Miers  F.  Truett,  as  a 
subscribing  witness.  At  the  same  term  judgment  was  entered  up 
upon  this  warrant,  for  the  sum  of  1503.25,  the  plaintiff's  attorney 
having  allowed  a  credit,  and  execution- was  awarded. 

At  the  April  special  term,  1847,  the  appellant,  H.  B.  Truett, 
moved  the  court  to  stay  the  execution  and  set  aside  the  said 
judgment,  upon  filing  an  affidavit  which  was  intended  to  show 
that  the  said  Truett  had  never  given  proper  authority  for  the  con- 
fession of  such  judgment,  and  which  alleged  that  since  the  ren- 
dition thereof,  he  had  ascertained  tiiat  in  fact  nearly  the  whole  of 
said  bill  of  exchange  had  been  paid  from  the  proceeds  of  certain 
merchandize,  left  in  the  hands  of  the  plaintiffs  for  that  purpose, 
at  the  time  when  the  bill  of  exchange  was  drawn  and  accepted. 
The  affidavit  also  avers,  that  he  had  never  sanctioned  or  assented 
to  the  proceedings  in  obtaining  said  judgment. 

Counter  affidavits  having  been  filed  by  J.  P.  Hoge,  the  attorney 
for  Wainwright  &  Co.,  and  by  E.  B.  Washburne,  the  court  or- 
dered a  stay  of  the  execution,  and  a  suspension  of  the  judgment, 
directing  at  the  same  time  that  the  said  judgment  should  stand  as 
a  security,  so  far  as  the  plaintiffs  might  maintain  their  claim  in 
the  premises.  The  plaintiffs  were  ordered  to  file  a  declaration  in 
this  cause,  and  leave  was  given  to  defendant  to  enter  his  appear- 
ance and  to  plead.  The  counsel  for  Truett  excepted  to  this  de- 
cision of  the  court,  but  the  plaintiffs  having  filed  their  declara- 
tion, the  defendant  appeared  and  pleaded  to  the  action  at  the 
September  term,  1847.  Before  trial,  defendant  asked  leave  to 
withdraw  his  pleas,  which  having  been  refused,  the  case  was  by 
agreement  tried  by  the  court,  who  found  the  issues  for  the  plaint- 
iff. The  court  thereu|)on  ordered  that  the  former  judg- 
ment be  in  all  things  affirmed,  as  of  the  July  term,  1845.  [*  413] 
From  this  judgment  Truett  prosecutes  this  appeal. 

The  errors  assigned  resolve  themselves  all  in  one,  that  the 
court  erred  in  not  wholly  setting  aside  the  said  first  judgment. 
It  is  not  necessary  to  set  out  the  affidavits  at  full  length.  When 
properly  understood  they  are  not  inconsistent  with  one  another,  and 
the  merits  of  the  controversy  can  be  readily  ascertained.  It  may 
be  remarked,  however,  that  the  affidavit  of  the  appellant  is  by  no 
means  as  precise  and  free  from  ambiguity  as  it  sliould  be,  and 
that  it  gives  room  for  inferences  both  ways,  which,  according  to 
the  well  settled  rule  in  such  cases,  must  be  drawn  when  they 
fairly  permit  of  more  than  one  construction  in  favor  of  his  ad- 
versary. 

In  the  first  place,  then,  Truett  does  not  deny,  but  what  his 
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name,  which  appears  to  the  warrant  of  attorney,  was  signed  by 
him;  but  he  avers  that  said  warrant  was  not  executed  by  him,  "in 
the  manner  in  which  it  now  appears,"  but  that  it  was  executed 
by  Miers  F.  Truett,  then  acting"  as  his  general  agent,  but  not 
authorized  by  him  "by  any  power  under  seal,"  to  do  this  or  any 
other  act,  and  that  it  was  given  by  said  Miers  without  the  know- 
ledge or  consent,  and  in  the  absence  of  him,  tli^  affiant.  It  is  also 
stated  in  the  affidavit,  thti-t  he  had  no  notice  of  the  time  that 
judgment  was  intended  to  be  taken  by  plaintiffs,  nor  that  he  as- 
sented to  a  judgment  being  taken. 

The  affidavit  of  Mr.  Hoge,  while  it  presents  the  facts  of  the 
case  in  a  very  lucid  manner,  explains  at  the  same  time  very  satis- 
factorily, the  somewhat  ambiguous  passages  of  the  affidavits  of 
Truett,  which  have  just  been  mentioned. 

Mr.  Hoge  had  several  conversations  with  appellant  concerning 
this  claim  in  the  spring  of  1845.  Truett  made  a  statement  in  re- 
gard to  certain  goods  left  and  attached  in  Pittsburgh  for  the  pur- 
pose of  satisfying  this  claim,  whereupon  Mr.  Hoge  showed  him  a 
record  of  the  proceedings  in  the  attachment  suit  in  Pittsburgh, 
and  the  sheriff's  return  of  the  sale  of  the  goods,  stating  that  this 
amount  would  be  credited,  but  that  unless  he  would  satisfy  the 

balance  or  give  a  powerof  attorney  to  confess  a  judgment, 
[*  414]  he  would  have  to  sue  him  to  the  next  term.     Truett  then 

promised  that  if  Hoge  would  not  sue  him,  he  would  ar- 
range the  matter  before  he  (Truett,)  would^  depart  for  the  east. 
Truett  having  made  this  promise,  no  suit  was  brought,  but  Truett 
left  for  the  east  without  making  such  arrangement.  Sometime 
afterwards  Miers  F.  Truett,  the  brother  of  appellant,  called,  and 
upon  Mr.  Hoge's  complaint  that  appellant  had  disappointed  him, 
and  had  made  it  impossible  to  obtain  service  on  him,  the  said  M. 
F.  Truett  stated  that  his  brother  had  called  before  leaving,  but 
had  not  been  able  to  find  Mr.  Hoge;  that  he  had  left!  the  matter 
with  him  to  be  arranged.  He  then  produced  a  sheet  of  paper 
with  the  signature  of  said  Henry  B.  Truett  at  the  foot  thereof, 
but  without  a  seal,  being  the  same  paper  now  on  file,  and  upon 
which  the  judgment  was  entered  up,  stating  that  it  had  been  left 
by  his  brother  for  the  purpose  and  with  full  authority  to  him  to 
make  any  satisfactory  arrangement  with  said  Hoge.  Upon  sug- 
gestion that  a  scroll  had  better  be  added  to  it,  this  being  the  most 
usual  mode  of  executing  such  papers,  Miers  F.  Truett  attached  a 
scroll  to  it,  and,  the  warrant  of  attorney  having  been  written  over 
the  signature  by  Hoge,  delivered  it  to  the  latter. 

At  the  early  part  of  the  term,  and  before  judgment  was  entered 
up,  the  appellant  returned  from  the  east,  called,  upon  Hoge  and 
requested  him  to  indorse  a  credit  on  said  claim  for  some  $300  or 
$400.00,  which  was  declined,  as  Hoge  had  not  been  advised  by 
his  client  to  do  so,  and  Truett  producad  no  evidence  of  such 
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credit.  Truett  then  intimated  that  he  would  defend  the  case, 
but  was  told  by  Mr.  Hoge  that  all  he  could  do  was  to  delay  the 
case  near  to  the  close  of  the  term,  so  that  if  he  received  advice  he 
could  act  accordingly.  Judgment,  in  consequence  of  this  prom- 
ise, was  not  entered  until  the  last  day  but  one  of  the  term.  Dur- 
ing this  conversation,  Truett  never  questioned  or  denied  the 
autliority  of  said  Miers  to  give  said  warrant  of  attorne}^  or  that 
he  had  left  the  paper  with  said  Miers  for  the  purpose  to  which  it 
was  applied. 

The  affidavit  of  Mr.  Washburne  shows,  that  about  the 
same  time,  Miers  F.  Truett,  in  order  to  arrange  a  claim  [*  415] 
which  Hempstead  &  Wasliburne  held  against  him,  pre- 
sented a  paper  with  tlie  name  of  said  Henry  B.  Truett,  under 
similar  circumstances,  and  also  for  the  purpose  of  writing  a  war- 
rant of  attorney  over  it;  that  said  Miers  also  added  a  seal  to  it, 
and  that  said  power  of  attorney  was  used  accordingly,  and  the 
judgment  obtained  thereon  was  paid  by  said  Henry  B.  Truett. 

From  all  this  it  is  apparent,  that  Truett,  the  defendant  below, 
had  no  reason  to  complain  of  the  order  of  the  court  made  in  the 
premises.  This  court  has  already  decided,  in  Lyon  v.  Boilvih^  2 
Gilm.  629,  a  case  that  was  well  considered,  and  in  which  the  au- 
thorities upon  which  the  decision  is  founded  were  fully  examined, 
that  where  judgment  has  been  obtained  against  a  party  repre- 
sented by  one  who  was  wholly  unauthorized  to  appear,  the  court 
may  set  aside  such  judgment  on  reasonable  terms.  The  order  of 
the  court  made  in  this  case  is  almost  identical  with  the  one  now 
before  us.  The  counsel  for  the  appellant  is  not  inclined  to  ques- 
tion tlie  correctness  of  that  decision,  but  insists  that  a  distinction 
is  to  be  taken  ;  tliat  in  cases  where  courts  have  set  aside  judg- 
ments in  part  only,  and  on  terms,  the  facts  did  not  show  tliat 
there  was  the  slightest  fault  on  the  part  ol  the  plaintiffs  ;  that  in 
such  cases  the  defendants  appeared  by  the  record  as  being  regu-  • 
larly  in  court,  and  that  they  had  no  reason  to  doubt  their  right  of 
taking  judgments.  Whenever  it  appears  that  the  party  who  ob- 
tained the  judgment  acted  throughout  bona  fide,  the  counsel 
admits  that  it  is  but  riglit  and  proper  that  the  plaintiff  should  not 
lose  the  fruits  of  his  diligence,  when  the  defendant  asks  as  a 
favor  of  the  court  to  be  relieved  from  the  consequences  of  the 
misconduct  of  a  third  party,  who  has  equally  imposed  upon  the 
plaintiff  and  the  defendant,  and  to  whom  according  to  the  strict 
law  as  it  stood  in  former  times,  the  defendant  had  alone  to  look 
for  redress.  But  the  counsel  contends  it  is  far  different,  when  the 
plaintiff  himself,  as  in  this  case,  was  instrumental  in  procuring  an 
unauthorized  appearance.  In  such  a  case  the  court  has 
no  discretion,  and  must  at  once  wholly  set  aside  the  judg-  [*  416] 
ments  so  obtained  by  the  procuration  of  the  plaintiff.  We 
have  no  hesitation  in  admitting  the  truth  of  this  proposition  to  a 
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certain  extent.  Whenever  the  court  is  satisfied  that  the  plaintiff 
mala  fide  in  the  matter,  then  it  follows,  as  a  necessary  consequence, 
that  a  judgment  procured  by  fraud  should  be  instantly  set  aside. 
Fraud  not  only  vitiates  contracts,  but  the  most  solemn  legal  re- 
cords are  for  naught  esteemed,  whenever  they  rest  on  the  basis  of 
fraud.  But  we  are  most  clearly  of  opinion  that  the  present  case 
can,  by  no  manner  of  means,  be  classed  with  cases  of  fraud.  The 
counsel  for  plaintiff,  Wainwright,  seems  to  have  acted  with  the 
most  perfect  good  faith.  He  had  proposed  that  such  a  warrant 
should  be  executed  by  Truett.  Accidentally  no  interview  had 
taken  place  between  him  and  Truett,  before  the  hitter's  depart- 
ure. The  general  agent  of  defendant  presents  himself  v/ith  a 
paper,  bearing  the  genuine  signature  of  defendant,  and  declares 
his  authority  to  act  in  the  matter.  The  counsel  might  have  easily 
procured  personal  service,  but  had  delayed  it  on  account  of  de- 
fendant's promise  to  arrange  the  matter  before  his  leaving  for  the 
East.  Defendant  came  home  before  the  judgment  was  entered,  and 
by  the  conversations  with  Mr.  Hoge,  had  obtained  full  knowl- 
edge of  the  proceedings  about  to  take  place,  although  he  may 
not  have  known  the  precise  time  when  it  was  entered.  The  au- 
thority of  Miers  F.  Truett  is  never  for  once  questioned  by  him. 
All  he  relies  upon  now,  is  the  fact  that  he  himsdlf  did  not  put  a 
scroll  to  the  paper,  and  that  his  brother  had  no  sealed  authority 
to  do  so  for  him.  He  is  under  the  hnpression  that  this  was  necess- 
ary to  make  the  warrant  technically  valid,  and  disputes  its  valid- 
ity on  this  ground  alone.  He  imputes  an  evil  design  to  plaintiff, 
because  he  procured  the  addition  of  a  seal  to  an  instrument, 
which  he,  the  defendant,  at  the  time,  considei-ed  sufficient  for  the 
purpose  of  confessing  judgment,  and  which  he  intended  for  that 
purpose,  but  which,  he  flatters  himself,  he  has  discovered  sinceto 
be  insufficient  by  the  omission  of  the  seal,  and  the  force  of  which, 

for  this  technical  defect  alone,  he  seeks  to  avoid.  This 
[*  417]  will  not  do.     Whatever  strictly  legal  advantage  a  party 

may  occasionally  deiive  from  denying  the  validity  of  his 
own  acts,  which  he  at  a  previous  time  has  thought  to  be  perfect 
and  binding,  he  can  never  succeed  in  fastening  the  reproach  of 
unfair  dealing  on  the  other  party,  who  has  considei'cd  them  in  the 
same  light,  and  has  acted  accordingly. 

The  present  case  then  falls,  in  our  opinion,  precisely  witliin  the 
principle  adopted  by  this  court  in  the  case  of  Lyon  v.  Boilvin^ 
and  the  cases  in  New  York,  upon  which  that  decision  was 
principally  founded;  and  we  can,  consequently,  see  no  error  in 
the  decision  of  the  court.  Indeed,  if  any  one  had  reason  to  com- 
plain, it  was  the  plaintiff  in  the  action,  wdiose  judgment  became 
suspended  by  the  order  of  the  court.  The  court  would  have  been 
perfectly  justified  in  denying  all  relief  in  this  matter,  for  it  can 
not  be  denied  that  the  power  of  attorney  to  confess  judgment, 
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(the  signing  of  Avhicli  for  the  i)urposes  intended  is  not  denied  in 
the  appeUant's  affidavit)  was  just  as  good  without  as  with  the 
seal.  Although  it  is  usual  to  affix  a  seal  to  snnli  instruments,  it 
is  by  no  means  necessary  to  do  so.  This  is  laid  down  as  law  in 
several  cases  in  the  English  courts,  as  in  5  Taunton,  26-4  ( 1 
Eiig.  Com.  Law  R.  103);  1  Chitty,  707;  (18  Eng.  Com.  Law 
R.  209).  Such  seems  to  have  been  the  opinion  of  the  court 
in  2  N.  Hamp.  520.  Upon  the  authorities  of  these  and  other 
cases,  the  law  is  so  stated  in  Tidd's  Pr.  54C;  Graham's  Pr. 
76. ;  Hammond's  Piincipaland  Agent,  221,  445.  The  defendant, 
then,  by  his  own  showing,  was  properly  in  court  on  his  warrant 
of  attorney  without  his  seal,  and  the  first  judgment  was  binding 
upon  him  to  all  intents  and  purposes.  So  it  should  have  re- 
mained.    Judgment  below  affirmed  with  costs. 

Judgment  affirmed. 


Henry  B.  Truett  v.  Charles  B.  Wainwright  et  al. 

Error  to  Jo  Daviess  Co.   Court.  [*418] 

1.  Fraud — in  procuring  jiidi^ment.  The  setting  aside  of  judcments,  as  well  in 
the  case  where  they  were  procured  by  the  misconduct  of  the  plaintiffs,  as  where  they 
were  obtained  by  the  unauthorized  appearance  of  strangers,  rests  on  the  ground  of 
fraud,  such  practices  bsing  regarded  by  courts  as  fraudulent,  whatever  might  have 
been  the  original  iitentions  of  the  party.  , 

2.  'SAyiK^Hiisdiction  of  equity.  It  is  a  well  settled  rule,  that  in  cases  of  fraud,  \ 
chancery  has  always  jurisdiction,  though  courts  of  law  may  exercise  it  concurrently  in  j 
all  cases  in  which  their  powers  are  sufficiertt  for  the  relief  sought,      (a)  / 

Bill  in  chancery  for  discovery,  etc.  in  the  Jo  Daviess 
county  court,  filed  by  the  plaintiff,  in  eri'or  against  the  defen- 
dants in  error.  There  was  a  demurrer  to  the  bill  for  want  of 
jurisdiction,  which  was  heard  before  the  Hon.  Hugh  T.  Dickey, 
attlie  July  term,  1846,  when  the  same  was  sustained,  the  injunc- 
tion dissolved  and  tlie  bill  dismissed. 

The  bill  in  this  case  set  forth  sul)stantially  the  same  facts  as 
were  made  the  foundation  of  the  motion  in  the  preceding  case 
betv/een  the  same  parties. 

S.  T.  Logan,  for  the  plaintiff  in  error. 

T.  Ford,  for  the  defendants  in  error,  i-elied  upon  the  following 
authorities:  1  Ohio  Cond.  R.  658;  1  Scam.  428;  2  Gilm.  635;  9 
Wend.  439;  Rev.  Stat.  382,  §  11. 

Cases  Citing  Text.  conferred  by  statute  on  trustee,  winding 
{a)  Court  of  chancery  will  exercise  up  affairs  of  bank.  Morris  v.  Thomas, 
sound  discretion  in  assuming  jurisdiction,  17  111.112,115.  On  hearing  of  motion 
where  it  has  concurrent  jurisdiction  with  to  ret  aside  decree,  e.g.  in  divorce  suit, 
court  of  Hw;  jurisdiction  taken  to  control  counter  affidavits  are  admissible.  Bow- 
discretionary  power  to  make  settlements  man  v.  Bowman,  64  111.  75,  81. 
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Opinion  of  the  court  by  Koerner,  J.*  Tliis  cause  is  closely 
connected  with  the  one  immediately  preceding,  as  it  grew  out  of 
the  judgment  rendered  against  Henry  B.  Truett  in  tlie  Jo  Daviess 
county  court,  at  the  July  term,  1845,  in  favor  of  Wainwright  & 

Co.  to  set  aside  which  he  had  made  the  motion,  which 
[*419]  was   the    subject   matter   of  the    decision   in   the   cause 

just  mentioned.  Before  that  motion  was  entered  by  him, 
he  had  filed  tlie  bill  in  the  present  case,  to  wit,  to  the  October 
term  of  said  court,  1845,  in  which  he  sets  forth  pretty  much  the 
same  facts  which  are  contained  in  his  affidavit  in  the  case  just 
decided,  with  some  additional  allegations,  which  will  have  to  be 
noticed  hereafter.  To  this  bill,  whicli  asked  for  a  discovery  on 
some  points,  and  for  a  setting  aside  of  the  judgment  at  law,  and 
for  an  injunction  of  the  execution  issued  upon  said  judgment,  the 
defendants  below,  who  are  also  the  defendants  here,  interposed  a 
demurrer,  which,  at  the  July  term,  1846,  was  sustained  by  the 
court,  and  the  bill  was  dismissed  and  injunction  dissolved.  The 
sustaining  demurrer,  dismissal  of  the  bill  and  dissolution  of  the 
injunction  are  the  errors  assigned  upon  this  record. 

It  is  strongly  insisted  by  the  counsel  for  the  defendants, 
amongst  other  reasons,  that  the  demurrer  was  properly  sustained 
for  want  of  jurisdiction.  It  is  argued  that  inasmuch  as  courts 
of  law  have  exercised  a  full  and  ample  authority  in  cases  like  the 
present,  where  it  is  contended  that  a  party  has  been  represented 
by  an  attorney  wholly  unauthorized,  and  has  been  made  subject 
to  proceedings  and  judgments  without  being  really  a  party  to  the 
action,  and  have  granted  all  relief  which  a  court  of  chancery 
could  possibly  have  extended,  to  the  party  alleged  to  have  been 
injured,  it  does  necessarily  follow  that  courts  of  chancery  can 
have  no  jurisdiction  over  this  matter.  For  this  position  we  are 
referred  to  the  case  in  the  Ohio  Reports,  Crichfield  v.  Porter,  1 
Ohio  Cond.  R.  656;  3  Hammond,  518.  This  case  unquestionably 
sustains  this  position.  The  court  there  say :  "  The  relief  which 
is  now  given  by  courts  of  law,  upon  motion,  is  equitable  in  its 
character,  extended  upon  equitable  terms,  and  so  framed  as  to 
protect  the  rights  of  one  party  without  sacrificing  or  jeopardizing 
those  of  the  other.  It  may  be  afforded  in  the  court  rendering 
the  judgment  with  more  facility,  and  more  certainty  of  doing  jus- 
tice, than  in  a  distinct  tribunal,  and  the  party  injured  can  then 

obtain  all  relief  he  is  justly  entitled  to,  without  subject- 
[*  420]  ing  the  other  party  against  whom  there  is  no  complaint, 

but  having,  as  he  supposed,  in  due  course  of  law,  obtain- 
ed a  judgment  in  his  favor,  to  the  delay  and  expense  of  a  chan- 
cery proceeding."  For  the  reason  so  assigned,  the  supreme  court 
of  Ohio  decided  in  that  case  that  a  court  of  equity  could  not  ex- 

*LocKWooD.  J.  did  not  sit  in  this  case. 
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ercise  jurisdiction.  In  the  case  decided  in  our  court  (Lyon  v. 
Boilvin,  2  Gilm.  635),  we  have  adverted  to  the  doctrine  as  hiid 
down  in  Ohio  ;  but  while  we  have,  on  the  strength  of  that  and 
other  cases,  decided  that  such  relief  might  be  granted  bj  the 
courts  in  which  judgment  was  rendered,  we  have  not  deter- 
mined (and  the  points  in  the  case  did  not  call  for  such  determi- 
nation), that  we  would  go  the  length  which  the  court  of  Ohio 
has  gone,  in  deciding  that  such  court  had  exclusive  jurisdiction. 
We  see  no  reason  why  chancer}^  sliould  not  have  concurrent  juris- 
diction in  such  cases.  Much  as  we  respect  the  decisions  of  the 
supreme  court  of  Ohio,  we  cannot  but  differ  from  them  to  a  con- 
siderable extent  in  their  argument.  While  we  admit  that  relief 
can  be  obtained  in  a  court  of  law  by  motion  with  more  facility, 
we  are  inclined  to  deny  that  it  can  be  afforded  there  with  more 
certainty  of  doing  justice.  Of  this  the  party  complaining  ought 
to  be  the  best  judge.  While  in  a  proceeding  by  motion,  he  has 
the  advantage  of  his  ex  parte  affidavit,  the  defendant,  on  the 
other  hand,  has  it  in  his  power  by  an  ex  parte  counter  affidavit  to 
destroy  the  effect  of  the  first  one.  Indeed  it  is  hard  to  imagine 
how  a  court  at  law  can  finally  settle  the  contest,  when  contradic- 
tory ex  parte  affidavits  are  i^roduced  by  both  the  parties.  The 
party  injured  should  have  the  right  to  select,  according  to  his 
own  judgment  in  the  matter,  for  his  tribunal,  such  an  one  as  would 
give  him  the  advantage  of  a  discovery  from  the  defendant,  full 
and  explicit,  and  of  an  examination  of  witnesses  conducted  ac- 
cording to  the  well  known  and  excellent  rules  of  evolving  truth. 
Testimou}'  which  has  not  undergone  the  ordeal  of  cross-exami- 
nation is  hardly  worth  to  be  called  by  that  name,  and  a  party 
oiight  not  to  be  compelled  to  have  his  rights  determined  by  ex 
parte  statements. 

The  setting  aside  of  judgments  as  well  in  the  case  where  they 
were  procured  by  the  misconduct  of  the  plaintiffs,  as 
where  they  were  obtained  by  the  unautliorized  appear-  [*  421] 
ance  of  strangers,  rests  at  last  on  the  ground  of  fraud.  The 
Jaw  looks  upon  such  practices,  however  far  the  parties  may  have 
been  from  the  thought  of  actually  committing  a  wrong,  as  fraudu- 
lent, and  treats  them  as  such;  and  it  is  a  well  settled  rule,  that 
in  case  of  fraud  chancery  has  always  jurisdiction,  though  courts  of 
law  may  exercise  it  in  all  cases  in  which  their  powers  are  suffi- 
cient for  the  relief  sought  concurrently.  It  is  not  perceived, 
then,  why  in  the  present  and  similar  cases  a  court  of  equity 
sliould  be  stript  of  one  of  its  most  efficient,  and  therefore  most 
valuable  powers.  In  our  opinion,  the  court  below  had  full  juris- 
diction over  the  matter. 

As  regards  the  averments  of  the  bill,  it  can  not  be  denied  that 
they  are  not  set  forth  with  that  perspicuity  and  distinctness  which 
is  so  desirable  in  pleading.     Still  we  think  that  the  complainant 
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has  made  out  a  prima  facie  case  sufficiently  strong  to  entitle  liim 
to  an  answer  from  the  defendants.  It  is  much  stronger  than  the 
One  which  was  presented  by  the  affidavits  on  the  motion  in  the 
former  case.  In  this  bill,  the  authority  of  Miers  F.  Truett  to 
give  a  warrant  of  attorney  in  any  form  whatever  is  unequivocally 
denied,  the  complainant  using,  in  this  respect,  the  following  lan- 
guage: "Your  orator  had  then  left  with  Miers  F.  Truett,  your 
orator's  simple  signature  in  blank,  without  any  seal  being  affixed 
or  attached  thereto,  for  no  other  object  or  purpose  whatever  than 
to  enable  the  said  Miers  F.  Truett  to  make  such  simple  contracts 
without  seal,  as  might  be  iiecessary  in  conducting  tlie  mercantile 
business  in  which  your  orator  was  then  engaged,  but  not  to  exe- 
cute any  warrant  of  attorney,  or  any  other  writing  of  that  na- 
ture." That  in  this  averment  there  seems  to  be  some  mental  res- 
ervation as  respects  powers  of  attorneys  without  seal,  (which  in 
complainant's  imagination  appear  to  be  mere  blanks,)  is  manifest 
enough;  but  still  we  are  not  at  liberty  to  disregard  statements  so 
comprehensive  and  apparently  so  unqualified,  and  we  must  con- 
sider them  as  importing  an  unequivocal  denial  of  all  authority  to 
confess  judgment  in  favor  of  Wainwright  &  Co. 

The  bill  also  charges  that  the  attorney  for  Wainwright 
[*  422]  &  Co.  in  the  absence  of  complainant,  procured  of  Miers 
F.  Truett,  the  blank  signature  of  complainant,  and  affixed 
himself  a  seal  thereto,  and  wrote  the  power  of  attorney  over  it, 
without  his  knowledge  and  consent,  and  that  no  notice  whatever 
was  given  him  in  any  manner  of  the  proceedings  in  obtaining 
said  judgment,  and  that  he  was  not  aware  of  such  judgment  hav- 
ing been  rendered  against  him  until  after  it  was  done,  to  which 
judgment  he  afterwards  assented.  Whatever  we  may  think  of 
all  these  statements,  after  having  learned  the  real  facts  of  the  case 
in  the  cause  just  decided,  we  can  not  look  be3^ond  this  record, 
and  must  consider  them  on  the  demurrer  to  the  bill, as  absolutely 
true.  They  are  certainly  sufficient  to  entitle  the  complainant  to 
some  relief,  if  not  to  all  he  asked  for  in  the  bill,  when  connected 
also  with  the  further  consideration  that  in  another  part  of  said 
bill  he  sets  out,  very  inartificially,  it  is  true,  and  somewhat  am- 
biguously, a  defence  to  the  action,  and  alleges  that  certain  facts 
rests  in  the  knowledge  of  him  and  the  defendant  alone,  for  which 
he  calls  for  a  discovery. 

We  think  that,  under  all  the  circumstances,  he  showed  suffi- 
cient to  put  the  defendants  on  their  answers,  and  as  the  jurisdic- 
tion of  the  court  was  undoubted,  the  demurrer  to  the  l)iU  should 
have  been  overruled.  The  court  erred  in  not  doing  so,  and  the 
decree  below  must  therefore  be  reversed,  and  the  cause  remanded 
for  further  proceedings,  the  defendants  in  error  to  pay  the  costs 
in  this  court. 
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Catox,  J.  delivered  the  following  dissenting  opinion  ;  I  think 
this  decree  should  not  be  reversed.  Admitting  the  jurisdiction 
of  the  court  to  relieve  against  a  judgment  rendered  in  a  court  of 
law,  where  the  court  has  acquired  only  apparent  jurisdiction  of 
the  person  of  the  defendant  by  his  appearance  being  entered  by 
an  attorney  without  authority,  yet  I  do  not  think  that  the  couits 
of  equity  ought  to  take  jurisdiction,  unless  some  substantial 
reason  be  shown  why  he  can  not  obtain  adequate  relief  in  the 
court  of  law.  Crichfield  v.  Porter,.  1  Ohio  Cond,  R.  658.  Now, 
it  is  not  denied  but  that  the  court  of  law  has  an  adequate 
jurisdiction  over  its  own  judgments  and  process,  and  I  [*  423] 
hazard  nothing  in  saying,  that  in  most  instances  it  can 
afford  more  satisfactory  relief,  and  without  the  procrastination 
attendant  upon  suits  in  equity.  No  better  illustration  of  this  can 
be  desired  than  the  history  of  this  judgment  furnishes.  After  the 
court  refused  to  sustain  this  bill  upon  the  ground,  undoubtedly, 
that  the  party  had  "an  adequate  remedy  at  law,  he  applied  to  tliat 
power,  and  as  this  court  has  just  decided,  obtained  all  the  relief 
to  which  he  was  justly  entitled.  Had  the  county  court  enter- 
tained the  same  view  of  the  hiw  which  has  now  been  determined 
by  a  majority  of  this  court,  wliat  would  have  been  the  result?  It 
would  have  taken  a  year  or  two  at  least,  before  the  case  would 
have  been  brought  to  a  hearing,  and  the  judgment  opened  so  as  to 
have  let  the  defendant  in  with  his  defence,  while  this  was  done  in 
the  court  of  law,  and  without  the  least  delay.  I  am  not  forget- 
ting that  this  case  must  be  determined  as  if  no  proceeding  had 
been  instituted  in  the  court  of  law,  but  I  am  only  referring  to 
them  by  way  of  illustration,  and  I  think  it  forcibly  demonstrates 
the  propriety  of  the  well  known  rule,  that  the  court  of  equity 
ought  not  to  interfere  when  the  court  of  law  can  afford  the  party 
as  speedy  and  as  ample  relief  as  he  could  obtain  in  equity.  In- 
deed, when  it  can  afford  the  proper  relief,  it  can  generally  do  it 
much  more  speedily.  The  very  great  extent  of  the  powers  of  a 
court  of  equity  to  do  the  most  exact  justice,  makes  its  machinery 
necessarily  cumbersome,  and  its  proceedings  slow  and  deliberate, 
and  these  powers  ought  not  to  be  called  into  requisition,  unless 
something  is  shown  why  the  more  summar}-  proceedings  of  a 
court  of  law  can  not  afford  a  sufficient  remedy.  Because  a  court 
may  take  cognizance  of  a  cause,  I  do  not  think  that  it  necessarily 
follows  that  it  will.  Take  for  instance,  the  administration  and 
settlement  of  estates  of  deceased  persons;  there  the  courts  of  equity 
may  be  said  to  have  jurisdiction  in  all  cases.  1  Story's  Eq.  Jur. 
chap.  9;  Mahah  v.  O'Hara  (post,  424.)  But  I  do  not  think  it 
necessarily  follows  that  it  will,  whenever  applied  to,  take  the  set- 
tlement of  an  estate  away  from  the  probate  court,  but  in 
the  exercise  of  a  sound  discretion,  it  will  leave  the  mat-  [*  424] 
ter  there  to  be  determined,  unless   there  is  something 
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shown  that  complete  justice  can  not  be  done  there.  Many  other 
familiar  instances  might  be  referred  to  in  illustration,  but  it  is  un- 
necessary. I  think  the  county  court  properly  determined,  that 
there  was  nothing  in  this  bill  which  showed  that  the  complainant 
could  not  obtain  adequate  remedy  at  law,  and  that,  consequently, 
the  decree  should  be  affirmed. 

Decree  reversed. 


Helen  Mahak  v.  Jajvies  O'Hara. 

Error  to  Randolph. 

1.  Chancery — -jurisdiction  of  courts.  The  several  circuitcourtsof  this  state  in  their 
respective  circuits  have  the  same  jurisdiction  in  chancery  which  the  court  of  chancery 
in  England  has,  except  where  its  jurisdiction  is  limited  by  express  statute,  or  by  neces- 
sary implication ;  as  where  some  other  court  may  be  vested  with  exclusive  jurisdicti9n 
of  the  particular  matter.  The  same  practice  prevails  as  in  the  English  courts,  except 
where  the  statute  has  made  particular  provision,     {a) 

3.  Devisee — trustee.  Courts  of  equity  regard  a  devisee,  who  takes  a  devise,  charge- 
able with  legacies  or  debts,  as  a  trustee,  and  will  enforce  the  execution  of  the  trust  re- 
posed. 

3.  Definition — action.  The  word  "action"  used  in  the  proviso  in  the  131st  sec- 
tion of  the  statute  of  wills,  has  reference  to  the  action  of  account  to  enforce  the  pay- 
ment of  a  legacy,     {b) 

4.  Pleading  in  Chancery — answer.  The  rule  that  nothing  is  to  be  presumed  in 
favor  of  a  pleading  is  applicable  to  an  answer  in  chancery. 

5.  Devisee — legacy  chargeable  on  devise.  A  devisee,  by  taking  an  estate  devised  to 
him  by  a  will,  assumes  the  payment  of  legacies  imposed  upon  hjin  by  the  terms  of  the 
will. 

Bill  in  chancery,  etc.,  filed  in  the  Randolph  circuit  court, 
by  the  plaintiff  in  error  against  the  defendant  in  error,  and  heard 
upon  bill,  answer,  replication  and  testimony  taken  in  the  case,  at 
the  April  term,  1843,  before  the  Hon.  James  Semple,  when  the 
bill  was  dismissed  with  costs. 

The  material  portions  of  the  bill  are  substantially  stated  by  the 
court. 
[*  425]  D.  J.  Baker,  for  the  plaintiff  in  error.  1.  A  court 
of  chancery  has  jurisdiction  of  this  case,  and  can  afford 
to  complainant  the  relief  sought.  1  Story's  Eq.  Jur.  553,  §§  589, 
591,  593,  et  seq.\  1  Jarman  on  Wills,  755;  2  Williams  on  Ex's. 
1372-3,  1437. 

2.  By  the  terms  of  the  devises  and  bequests  made  to  the 
defendant,  he  was  bound,  upon  acceptance  of  the  same,  to  pay  the 
annuity  of  corn,  wheat  and  pork  specified  to  complainant,  wlien 
she  ceased  to  live  witlrliim.     It  is  part  of  the  grant  under  which 

Cases  Citing  Text.  stantially  re-enacted  as  R.  S.  1874,    Ad- 

(a)  See  Truett  v.  Wainwright,  ante  ministration,  ch.  3,  §  119;  S.  &  C.'s 
418,  423.  Stats,  p.  345;  Cothran's  Stats.  (1885,)  p. 

(b)  Statute,  cited  in  head  note,  is  sub-  79. 
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she  claims,  that  he  shall  make  the  yearly  payment  to  her  upon  the 
happening  of  the  contingency  provided  for.  It  is  clearly  the  in- 
tention of  the  testator  to  secure  a  support  to  the  complainant 
during  her  life,  out  of  the  property  granted  by  him  to  the  defend- 
ant. 2  Jarman  on  Wills,  525,  6,  7,  534 ;  1  U.  S.  Dig.  91  §  372;  2 
Barb.  &  Har.  Dig.  151  §  13 ;  Hammond's  Dig.  693,  xiv.  §  1 ;  lb. 
694,  xiv.  §§  19,  20,  24;  3  Mylne  &  Keene's  Ch.  R.  252,  in  9  Eng. 
Ch.  R.  22;  also.  Glen  v.  Fisher,  6  Johns.  Ch.  R.  33,  37  ;  1  Paige, 
32  ;  Messenger  v.  Andrews,  4  Eng.  Ch.  R.  479. 

3.  The  defendant's  acceptance  of  the  benefits  secured  to  him 
in  the  will  of  Henry  O'Hara,  deceased,  made  him  a  trustee  to  the 
complainant,  and  bound  him  to  pay  to  her  the  annuity  based  on 
and  growing  out  of  the  grants  to  him.  See  cases  and  authorities 
referred  to  above. 

4.  No  condition  was  attached  to  the  right  of  the  complainant  to 
ha-ve  the  annuity  provided  for  her,  except  that  only  of  living  sep- 
arate from  the  defendant.  The  intention  of  the  testator  would 
be  defeated  by  a  construction  which  shall  attach  to  this  right  any 
other  condition  or  contingency.  ' 

5.  A  demand  by  the  complainant  of  this  annuity  is  perhaps  not 
necessary  in  this  case.  The  defendant  repeatedly  declared  he 
would  not  pay ;  but  a  demand  is  proved  by  testimony  and  in  fact 
admitted  by  the  defendant  in  his  answer.  2  Barb.  &  Har.  Dig. 
175,  §  8 ;  Glen  v.  Fisher,  6  Johns.  Ch.  R.  33,  37. 

L.  Trumbull,  for  the  defendant  iu  error. 

[*  426] 

Opinion  of  the  court  by  Caton  J.*  On  the  20th  of 
July,  1840,  Helen  Mahar  filed  her  bill  in  the  Randolph  circuit 
court  to  enforce  the  payment  of  a  contingent  legacy  secured  to 
her  by  the  last  will  and  tesstament  of  Henry  O'Hara,  against 
James  O'Hara,  executor  and  residuary  legatee  of  the  said  Henry 
O'Hara.  The  bill  states  that  before  and  at  the  time  of  the  death 
of  the  said  Henry  O'Hara,  she  was  his  wife,  and  that  on  the  20th 
of  June,  1826,  he  made  and  published  his  last  will  and  testament 
indue  form  of  law,  whereby  among  other  things  he  gave  to  his  sou 
James,  the  present  defendant,  his  homestead  except  certain  speci- 
fied portions  which  he  gave  to  other  devisees;  and  after  making 
various  other  bequests  and  devises,  the  testator  declai-ed  it  to  be 
his  desire,  that  those  of  his  children  who  then  resided  with  him 
should  continue  to  reside  on  the  plantation  after  his  death,  with 
his  son  James,  and  that  his  wife  Helen,  the  present  complainant, 
should  continue  to  reside  there  and  act  as  mother  to  his  chiklren 
and  to  her  own,  and  that  they  should  reside  there  together  so  long  as 
they  could  agree;  but  in  case  the  complainant  should  desire  to  reside 

*WiLSON,  C.  J.  did  not  sit  in  this  case.  Koerner,  J.  was  counsel  in  the  court  be- 
low. 
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by  herself,  James  should  build  her  a  comfortable  dwelling  house 
convenient  to  a  good  spring  of  water,  and  should  deliver  to  lier 
one  hundred  bushels  of  corn,  twenty  bushels  of  wheat  and  five 
hundred  pounds  of  pork,  annually.  By  the  will,  also,  there  were 
a  considerable  number  of  specific  bequests  made  to  the  complain- 
ant, although  of  no  great  value.  The  bill  then  declares  that  inas- 
much as  he  had  given  the  principal  part  of  his  estate,  and  request- 
ed him  to  make  the  several  payments  as  before  expressed,  to  the 
other  legatees  and  to  the  complainant,  he  appoints  him,  the  said 
James,  his  executor. 

The  bill  then  avers,  that  soon  after  the  death  of  the  tes- 
tator, to  wit:  on  the  8d  day  of  July,  182(5,  James  O'Hara  proved 
the  will,  and  took  opon  himself  the  execution  thereof, 
[*  427]  and  possessed  himself  of  all  the  real  and  personal  estate 
of  which  the  said  testator  died  seized,  and  possessed  and 
accepted  the  real  estate  and  personal  property,  which  by  the 
said  will  were  devised  and  bequeathed  to  him.  The  defendant 
delivered  to  her  all  of  the  specific  property  bequeathed  to  lier  in 
the  will,  and  built  the  house  as  directed  in  the  will  for  her,  and 
delivered  to  her  the  provisions  as  specifi^ed  in  the  will  till  the 
year  1830,  since  which  time  he  has  refused  to  pay  the  said  annuity, 
although  she  has  ever  since  lived  separate  from  the  said  James  ; 
that  the  said  defendant  has,  ever  since  the  death  of  the  said  tes- 
tator, received,  accepted  and  enjoyed  the  real  and  personal  estate 
bequeathed  and  devised  to  him,  of  the  value  of  $5000. 

The  defendant  in  his  answer  admits  all  of  the  material  allega- 
tions of  the  bill,  except  that  he  denies  that  real  and  personal 
estate  which  he  received  himself  by  the  will,  was  worth  $5000. 
He  admits  that  he  had  refused  to  pay  the  annuity  for  the  time 
mentioned  in  the  bill,  for  the  reason  that  she  had  ceased  to  live 
in,  and  occupy,  the  house  which  he  had  built  for  her  on  his 
premises,  but  had  married  a  man  of  the  name  of  Mahar  and  re- 
moved to  the  state  of  Missouri, 

A  replication  was  filed  and  proofs  taken,  and  the  cause  was 
heard  by  the  court  below,  and  the  bill  dismissed  with  costs,  in 
April,  1843,  which  decree  we  are  asked  to  reverse,  and  to  render 
a  decree  in  favor  of  the  complainant  according  to  the  prayer  of 
the  bill. 

As  the  jurisdiction  of  a  court  of  equity  is  questioned,  that  will 
be  first  considered.  The  several  circuit  courts  of  this  state  in 
their  respective  circuits,  have  the  same  jurisdiction  in  chancery 
which  the  court  of  chancery  in  England  has,  except  where  its 
jniisdiciion  is  limited  by  express  statute,  or  by  necessary  impli- 
cation, as  where  some  other  court  mav  be  vested  with  exclusive 
jurisdiction  of  the  particular  matter.  Our  courts  are  vested 
with  the  same  powers  and  are  governed  by  the  same  practice ; 
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or  agi-eeably  to  such  rules  as  may  be  established  by  said  courts, 
except  where  particular  provision  is  made  by  our  statute. 
Without  stopping-  to  inquire  into  the  general  jurisdic- 
tion of  courts  of  equity  over  the  administration  of  es-  [*  428] 
tates,  either  exclusively, .or  concurrently  with  the  eccle- 
siastical courts  in  England,  or  in  this  country  the  probate  courts, 
it  is  sufficient  to  observe,  that  the  jurisdiction  of  the  courts  of 
equity  in  cases  of  legacies,  has  been  firmly  established,  and  be- 
yond controversy,  at  least  since  the  time  of  Lord  Nottingham.  The 
grounds  of  that  jurisdiction  are  various,  and  most  satisfactory. 
1  Story's  Eq.  Jur.  Chap.  10.  In  equity,  executors  and  adminis- 
trators are  trustees,  and  so  also  is  a  devisee  who  takes  a  devise, 
chargeable  with  legacies  or  debts.  No  better  illustration  could 
be  desired,  than  the  case  before  us.  Here  the  testator  devised 
an  estate  to  his  son,  who  also  he  made  his  executor,  and  in  con- 
sideration of  the  devise,  he  imposed  upon  his  son  the  burthen  of 
supporting  the  widow  of  the  testator  in  his  family,  so  long  as 
they  could  agree,  or  she  should  choose  to  reside  there,  and  when 
she  should  choose  to  live  by  herself,  he  should  build  for  her  a 
house,  and  ftirnish  her  annually  with  a  specified  quantity  of  corn, 
wheat  and  pork.  Now,  in  equity  he  is  considered  a  trustee  for 
the  purpose  of  executing  these  provisions  in  favor  of  the  widow, 
and  by  accepting  the  estate  he  assumed  the  trust,  and  the  estate 
thus  devised  is  not  only  chargeable  in  equity  with  the  trust,  but 
by  accepting  the  devise  he  became  personally  responsible  for  the 
payment  of  the  legacy,  according  to  the  provisions  of  the  will. 
Indeed,  without  the  aid  of  the  searching  powers  of  the  court  of 
equity,  estates  might  never  be  fairly  settled,  frauds  would  go  un- 
detected, and  legacies  but  too  frequently  would  remain  unsatis- 
fied, and  the  intention  of  testators  wotild  be  defeated.  But  so 
far  from  the  jurisdiction  of  the  courts  of  equity  in  cases  of  lega- 
cies being  taken  away  by  our  statutes,  it  is  expressly  confirmed. 
The  131st  section  of  our  statute  of  wills,  among  other  things, 
provides:  "And  every  executor,  being  a  residuary  legatee,  may 
have  an  action  of  account,  or  suit  in  equity  against  his  co-exec- 
utor, or  co-executors,  and  recover  his  part  of  the  estate  in  his  or 
their  hands;  and  any  other  legatee  may  have  the  like  remedy 
against  the  executors ;  provided,  that  before  any  action  should 
be  commenced  for  the  legacies  as  aforesaid,  the  court  of 
probate  shall  make  an  order  directing  them  to  be  paid."  [*  429] 
Now  nothing  more  need  be  said  on  this  subject  of  juris- 
diction, except  perhaps  to  give  a  proper  construction  to  the  pro- 
viso in  the  last  clause  of  the  section,  as  some  might  su[)pose  that 
the  legislature  had  made  so  absurd  a  law  as  to  tie  up  the  hands 
of  the  courts  of  equity,  as  well  as  all  other  courts,  in  all  ca^es  of 
legacies,  no  matter  how  complicated,  extraordinar}'  or  difficult 
the  case  might  be,  whether  involving  a  construction  of  the  will 
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or  not,  till  the  court  of  probate  had  made  an  order  for  the  pay- 
ment of  the  legacy,  thus  making  the  court  of  chancery  a  mere 
instrument  in  the  hands  of  the  probate  court,  to  carr}^  into  effect 
its  orders  and  judgment.  Such  a  construction  should  not  be 
adopted,  unless  the  language  of  the  law  will  admit  of  no  other. 
In  this  case,  however,  we  think  we  may  safely  say,  that  the  legis- 
lature meant  no  such  thing.  In  the  preceding  part  of  the  sec- 
tion, two  mode?  are  prescribed  for  enforcing  the  payment  of  the 
legacies,  one  by  action  of  account  and  the  other  by  suit  in  equity; 
and  the  proviso  declares  that  before  any  action  shall  be  com- 
menced for  legacies  as  aforesaid,  an  order  shall  be  made  by  the 
probate  court,  etc.  This  clearly  applies  only  to  cases  where  the 
action  of  account  shall  be  commenced,  for  the  terra  action  is 
never  properly  applied  to  a  suit  in  equity,  nor  is  suit  a  proper 
designation  for  an  action  of  account.  The  proviso,  therefore, 
does  not  apply  to  a  suit  in  equity  to  enforce  the  payment  of  a 
legacy. 

It  is  next  objected  that  the  husband  of  the  complainant  should 
have  joined  her  in  the  bill.  The  objection  would  have  been  fatal 
beyond  all  doubt,  if  the  answer  had  only  shown  that  s^.e  had  a 
husband  living.  Apparently,  not  with  a  view  of  showing  a  want 
of  proper  parties,  but  for  the  purpose  of  presenting  an  excuse 
for  not  paying  the  annuity,  the  answer  states  that  the  complain- 
ant was  married  to  one  Mahar  in  1831  or  1832,  but  it  does  not 
state  that  he  is  still  living.  If  he  had  been,  we  are  not  to  pre- 
sume that  the  answer  would  have  omitted  to  state  it.  Like  any 
other  pleading,  nothing  is  to  be  presumed  in  favor  of 
[*  430]  the  answer.  By  the  same  rule,  had  tlie  bill  shown  the 
marriage  to  Mahar,  it  would  probably  have  been  necessary 
to  have  went  on  and  shown  a  sufficient  reason  for  not  making 
him  a  party. 

We  will  next  inquire  into  the  proper  construction  of  this  will, 
or  tliat  portion  of  it  which  is  relied  upon  as  the  foundation  of 
this  suit.  I  have  before  shown,  that  by  taking  the  estate  devised 
to  him,  he  assumed  to  pay  the  legacies  imposed  upon  him  by  the 
will.  Messenger  v.  Andrews,  4  Eng.  Ch.  R.  479.  It  is,  there- 
fore, only  necessary  to  inquire  what  the  complainant  is  entitled 
to  under  the  will. 

It  is  insisted  upon  by  the  counsel  for  the  complainant,  that  he 
was  only  l)ound  to  provide  her  with  a  house,  and  furnish  her  with 
the  provisions  during  the  time  that  she  resided  by  herself,  in  the 
house  built  for  her,  and  not  after  her  marriage  to  Mahar.  This 
is  the  clause  relied  upon  :  "  But  in  case  my  wife  shall  choose  to 
separate  from  them  (James  and  the  other  children)  and  desire  a 
residence  to  herself,  I  direct  that  my  son  James  shall  build  her  a 
comfortable  dwelling  house,  on  his  part  of  the  land  above  given 
him,  convenient  to  a  good  spring  of  water,  and  to  deliver  to  her 
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one  hundred  bushels  of  corn,  and  twenty  bushels  of  wheat,  and 
five  hundred  pounds  weight  of  good  pork  annually."  To  say 
that  the  testator  intended  that  she  should  have  the  provisions  no 
longer  than  she  lived  in  the  house  by  lierself,  is  almost  as  unrea- 
sonable as  to  say  that  she  w^as  not  intended  to  have  the  house 
any  longer  than  she  should  eat  all  the  provisions  herself.  It  can 
not  be  presumed  that  he  intended  to  compel  her  to  reside  in  that 
house,  whether  it  suited  her  convenience  or  not.  By  residing  to 
herself,  is  only  meant  a  residence  away  from  the  family  of  the 
defendant.  A  refusal  to  enjoy  one  portion  of  the  provision  did 
not  deprive  her  of  her  I'ight  to  the  other;  nor  can  we  reasonably 
infer  that  the  testator  intended  to  prohibit  her  raarVying,  should 
she  desire  to  do  so,  by  limiting  this  bounty  to  her  during  her 
widowhood.  The  law  is  averse  to  any  provision  in  a  will  or  other 
instrument  in  restraint  of  inarriage,  as  being  against  the  interest 
of  the  state,  and  it  will  not  attribute  any  such  intention  to  the 
testator,  unless  his  language  will  bear  no  other  reason- 
able construction.  If  a  testator  design  to  exercise  a  con-  [*  431] 
trol  over  the  acts  and  happiness  of  those  who  shall  live 
after  him,  not  for  their  own  good,  but  from  mere  caprice,  or  from 
an  apprehension  that  he  may  be  forgotten,  he  must  at  least  mani- 
fest such  an  intention  clearly,  or  else  we  can  not  attribute  to  him 
such  a  design.  While  it  may  be  admitted  that  a  testator  may  im- 
pose reasonable  restraints  upon  his  legacies,  against  improvident 
marriages,  3'et  there  are  many  cases  which  show  that  an  absolute 
prohibition  of  marriage  will  be  disregarded,  either  in  a  bequest  or 
a  gift;  and  such  may  be  the  law  as  a  general  rule,  yet  it  is  said, 
and  I  tliink  with  truth,  that  an  annuity  to  a  wndow  duilng  wid- 
owhood, is  not  void  by  the  common  law,  although  it  generally  was 
by  the  civil  law  (1  Story's  Eq.  Jur.  §  285,  note  4);  but,  such 
conditions  are  held  to  great  rigor  and  strictnesa.  Long  v.  Dennis, 
4  Burr.  2055 ;  Parsons  v.  Winslow,  6  Mass.  169.  However,  as 
this  question  in  its  full  extent  does  not  necessarily  arise  in  the 
decision  of  this  case,  I  shall  refrain  from  a  review  of  the  author- 
ities on  the  subject,  or  from  attempting  to  point  out  the  mere 
distinctions  which  will  be  found  to  prevail  on  this  subject. 
Enough  has  been  said  to  show,  that  by  no  legal  or  reason.'ible 
construction,  does  this  will  provide  that  this  annuity  was  limited 
to  her  during  Iter  widowhood;  and  this  legacy  was  far  from  being 
a  gratuity  to  the  complainant,  and  at  the  expense  of  the  defend- 
ant, for  bj^accepting  it,  she  has  lost  her  right  of  dower,  which,  if  we 
may  judge  from  what  appears  in  the  record,  would  have  been  of 
vastly  greater  value  than  this  pittance  of  about  §60  a  year,  and  the 
use  of  a  house;  and  this  loss  of  dower  has  been  a  direct  gain  to  the 
defendant,  who  took  the  lands  discharged  of  it,  so  that  he  received 
directly  from  her  much  more  than  an  ample  consideration  for  all 
that  she  claims  of  him;  and  it  does  seem   to  me,  that  it  is  most 
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ungracious  in  him  to  refuse  to  pay  this  small  annuity,  yet  it  is  his 
right,  if  he  thinks  he  has  a  legal  defence,  to  make  it,  yet  cer- 
tainly he  ought  not  to  expect  a  very  strained  construction  in  his 
favor. 

What  has  been  already  decided  substantially  determines  this 
case  without  looking  particularly  into  the  depositions,  for 
[*  432]  although  the  defendant  denies  that  the  estate  which  he 
received  by  the  will  was  worth  $5000,  as  charged  in  the 
bill,  yet  he  has  not  stated  ho,w  much  less  it  was  worth.  Tlie 
proof,  however,  is  that  it  was  worth  at  least  $3000;  but  I  appre- 
hend that  this  makes  but  very  little  difference.  Some  question 
was  also  made  on  the  argument  as  to  the  sufficiency  of  the  de- 
mand made  of  the  defendant  for  the  annuity,  yet  the  demand  is 
not  only  sufficiently  established  by  the  proof,  but  the  defendant, 
in  his  answer,  admits  that  he  has  refused  to  pay  it  ever  since  her 
removal  from  the  house  which  he  built  for  her,  and  since  the  time 
charged  in  the  bill. 

The  case  made  by  this  bill  vests  the  court  with  the  right,  not 
only  to  declare  the  right  of  the  complainant  to  an  annuity  for 
life,  but  to  secure  and  enforce  its  paj^ment,  as  well  for  the  future 
as  for  the  past,  wliich  may  be  well  done  here  under  tlie  general 
prayer,  and  in  this  case  most  particularly  should  it  be  done,  to 
avoid  the  expense  and  vexation  of  an  annual  suit  to  recover  the 
annuity  as  it  may  fall  due.  The  decree  of  the  circuit  court  must 
be  reversed  and  tiie  cause  remanded,  with  directions  to  that  court 
to  enter  a  decree  declaring  the  complainant  to  be  entitled  to  the 
use  of  the  dwelling  house  mentioned  in  the  pleadings,  which  was 
built  for  her  by  the  defendant,  during  her  natural  life;  also,  that 
she  is  entitled  to  recover  of  the  defendant  the  value  of  the  said 
annuity  of  corn,  wheat  and  pork,  from  and  including  the  year 
1831,  till  the  time  »f  filing  this  bill;  also,  that  she  is  entitled  to 
recover,  in  like  manner,  the  said  annuity  from  the  said  defendant 
from  the  time  of  the  commencement  of  the  said  suit  up  to  the 
time  of  rendering  said  decree,  in  case  it  shall  be  found  tliat  the 
said  defendant  has  refused  to  pay  said  annuity  in  kind,  according 
to  the  directions  of  said  will ;  and  if  there  has  been  no  such  re- 
fusal, then  she  is  entitled  to  receive  the  amount  of  said  annuity 
in  kind,  during  the  time  aforesaid,  of  the  said  defendant;  also, 
that  she  is  entitled  to  receive  from  the  said  defendant,  the  said 
annuity  in  kind  of  the  said  defendant  during  her  natural  life; 
and  that  the  circuit  court  have  an  account  taken,  to  ascertain  the 
amount  due  the  complainant  up  to  the  time  of  rendering 
[*  433]  said  decree,  either  in  money  or  in  kind,  and  that  it  enforce 
the  payment  thereof,  either  by  execution  or  attachment 
as  the  case  may  require;  and  also  that  the  circuit  court  enforce  the 
payment  of  the  said  annuity  by  the  said  defendant,  from  time  to 
time  as  it  may  fall  due,  either  by  attachment  or  otherwise,  as  the 
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case  may  require,  upon  proper  application,  made  by  the  said  com- 
plainant under  that  decree,  and  that  the  defendant  pay  the  costs. 
As  it  was  stated  upon  the  argument  by  the  coniphiinant's  counsel, 
that  the  defendant  is  amply  responsible,  the  decree  need  not 
make  the  said  annuity  a  lien  upon  the  land  devised  to  the  said 
defendant  in  and  by  said  will,  unless  it  shall  be  found  to  be  neces- 
sary by  a  subsequent  application  to  be  made  to  the  circuit  court. 
The  decree  of  the  circuit  court  is  reversed  with  costs,  and  the 
cause  remanded  with  directions  for  further  proceedings  accord- 
ing to  this  opinion. 

Decree  reversed. 


Silas  Noble  et  al.  v.  The  People  of  the  State  of  Illin"ois. 

Error  to  Lee. 

1.  Recognizance — sci.  fa.  thereon.  Whenever  a  recognizance  is  taken,  or  entered 
into  out  of  a  court  of  record,  a  scire  facias  issued  upon  it  must  contain  sufficient  aver- 
ments to  show  the  jurisdiction  or  authority  of  the  officer  taking  the  same,  and  also  that 
it  vv^as  entered  and  filed  of  record  in  the  proper  <:ourt.     («) 

Scire  facias,  in  the  Lee  circuit  court,  issued  upon  a  recog- 
nizance, etc.  heard  before  the  Hon.  Thomas  C.  BROWiSTE,  upon  a 
general  demurrery  Demurrer  overruled  and  judgment  against 
the  defendants  below. 

A  copy  of  the  scire  facias  is  set  out  in  the  opinion  of  the 
court. 

S.  T.  Logan,  for  the  plaintiffs  in  error.  D.  B.  Camp-  [*434] 
bell,  attorney-general,  for  the  defendants  in  error. 

Opinion  of  the  court  by^ Purple,  J.  The  defendants  in  error 
sued  out  a  writ  of  scire  facias  against  the  plaintiffs  in  error,  from 
the  circuit  court  of  Lee  county,  upon  a  recognizance  signed  by 
the  plaintiffs  as  sureties  for  the  appearance  of  one  Henry  W. 
Lane,  to  answer  to  a  charge  of  receiving  stolen  goods.  The 
scire  facias  is  as  follows  : 

"Whereas,  heretofore  to  wit,  on  the  16th  day  of  May,  A.  D. 

Cases  Citing  Text.  that  recognizance  became  matter  of  record 

{a)  \{  scire  facias  on  recognizance  con-  in    circuit   court    before    scii-e  facias  was 

tains   averments    that    recognizance   was  sued  out.     Connor  v  People,  20  111.  381, 

entered  into  before  justices   and  filed  in  383.     For  statute  regulating  proceedings 

circuit  court,    it    is    sufficient    to    sustain  on  recognizances  in  ciiminal  cases,  see  R. 

judgment,  notwithstanding  copy  of  recog-  S.  18-74,  Criminal  Code,  ch.  38,  Div.  3,  § 

nizance  in  such  ^(r//-t'yac/aj  does  not  show  17;    S.    &    C's.    Stats,    p.   837;   Cothran's 

such  facts,     McFarlan  v.  People,  13  111.  9.  Stats.  (1885)  p.  511.     Scire  facias  against 

Declaration  is  unnecessary  in  suit  \yj  scire  bail  in  civil   cases   is  abolished  by    R.  S. 

facias  on  forfeited   recogniz  Mice.      Wood  1874.  Bail,  ch  16,  §25;  S.   &  C's.  Stats. 

V.  Pc^ople,  16  111.  171.     Scire  facias  on  p.  364;  Cothran's  Suts.  (IScJO)  p.  162. 
recognizance    should    contain    averment, 
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1845,  before  James  Campbell,  sheriff  of  said  county,  Henry  W. 
Lane  as  principal,  and  W.  W.  Heaton  and  Silas  Noble  as  secur- 
ity, entered  into  a  recognizance,  and  as  appears  by  the  terms 
thereof,  acknowledged  themselves  to  owe  and  to  be  indebted  to 
the  People  of  the  State  of  Illinois,  in  the  sum  of  five  hundred 
dollars  lawful  money  of  the  United  States,  to  be  levied  of  their 
goods  and  chattels,  lands  and  tenements,  for  the  use  of  the  People 
of  the  State  of  Illinois,  if  default  should  be  made  in  the  condi- 
tion following  (to  wit):  if  the  said  Henry  W.  Lane,  should  per- 
sonally be  and  appear  at  the  (then)  next  term  of  the  circuit 
court,  to  be  holden  in  and  for  said  county  of  Lee,  on  the  second 
Monday  of  September  (then)  next,  on  the  first  day  of  the  term, 
to  answer  unto  an  indictment  presented  against  him,  the  said 
Lane,  for  receiving  for  his  own  gain,  stolen  goods,  knowing  them 
to  have  been  stolen;  and  should  not  depart  the  said  court  with- 
out leave,  then  the  said  obligation  to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  effect.  And  whereas,  at  the  September 
term  A.  D.  1845,  of  the  said  circuit  court  in  and  for  the  said 
county  of  Lee,  such  proceedings  were  had  that  the  said  recog- 
nizance was  taken  as  forfeited;  therefore,  we  command  j^ou, 
etc:"  concluding  with  the  usual  form  of  a  summons  part  of  a 
scire  facias. 

The  plaintiffs  in  error  appeared  and  filed  a  general  de- 
[*435]  murrer  to  the  scire  facias,  which   was  overruled  by  the 
court,    and   judgment    thereon  entered   against  the  said 
plaintiffs.     The   decision  of  the  circuit  court  overruling  the  de- 
murrer, is  assigned  for  error. 

It  is  the  opinion  of  this  court,  that  the  scire  facias  is  clearly  de- 
fective in  not  containing  an  averment,  that  the  recognizance  was 
returned  into  the  circuit  couit,  and  had  become  a  matter  of  record 
in  such  court.  This  princi[>le  is  'listinctly  recognized  in  all  the 
authorities  upon  this  question.  Whenever  a  recognizance  is  taken 
or  entered  into  out  of  a  court  of  record,  a  scire  facias  issued  upon 
the  same  must  contain  sufficient  averments  to  show  the  jurisdic- 
tion or  authority  of  the  officer  taking  the  same,  and  also  that  it 
was  returned  and  filed  of  record  in  the  proper  court.  Lihhy  v. 
Main,  2  Fairf.  344  :  Bridge  v.  Ford,  4  Mass.  641  ;  Andress  v.  The 
State,  3  Blackf.  109;  People  v.  Van  Epps,  4  Wend.  390. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 
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MiCAJAH  Chauncey,  owner  of  the  schooner  General  Thornton 

V.  John  Jackson. 

Appeal  from   Cook. 

I 

1.  Lien — of  vessel  master.  By  the  maritime  law,  the  master  of  a  ship  has  no  lien 
on  it  for  his  wages,  but  his  remedy  is  in  personam  against  the  owners.  The  mariner, 
however,  has  a  lien  for  his  wages,  which  maybe  enforced  against  the  ship.  The  stat- 
ute of  Illinois,  entitled  '  an  act  authorizing  the  seizure  of  boats  and  other  vessels  by 
attachment  in  certain  cases,"  on  the  contrary,  places  their  claims  upon  the  same  foot- 
ing, and  creates  a  lien  in  favor  of  all  "employed  in  any  capacity"  in  the  running  and 
management  of  the  vessel,     (a) 

Attachment,  under  the  act  entitled  "  an  act  authorizing  the 
seizure  of  boats  and  other  vessels  by  attachment  in  certain  cases," 
in  favor  of  John  Jackson,  against  the  schooner  General  Thorn- 
ton, on  the  30th  of  April,  1842,  and  served  on  the  same 
day.  Jackson  filed  liis  declaration,  alleging  that  the  [*  436] 
jjlaintiff,  on,  etc.,  at  the  request  of  the  master  and  owner, 
did  furnish  for  the  use  and  benefit  of  said  schooner,  materials, 
labor,  goods  and  provisions,  for  the  use  and  benefit  of  said  schoon- 
er, and  annexed  there  a  bill  of  particulars  of  his  account.  To 
this  declaration  Micajah  Chauncey,  the  owner  of  said  schooner, 
pleaded  the  general  issue.  The  cause  was  tried  at  the  i\Iarch  term 
of  the  Cook  circuit  court,  1845,  before  the  Hon.  Jesse  B.  Thom- 
as, without  the  intervention  of  a  jury. 

On  the  trial,  the  plaintiff  offered  to  prove  that  he  was  master 
and  captain  of  the  schooner  in  the  summer  of  1838,  for  about  two 
months,  and  that  his  services  were  worth  fifty  dollars  per  month. 
This  testimony  was  objected  to  by  the  defendant,  on  the  ground 
that  the  act  did  not  authoiize  the  master  or  captain  of  a  vessel  to 
proceed  b}^  attachment  under  the  said  act  for  the  recovery  of  his 
wages.  The  objection  was  overruled  by  the  court,  and  the  testi- 
mony admitted,  to  which  decision  the  defendant  excepted. 

H.  Hubbard,  a  witness  called  on  the  part  of  the  plaintiff,  testi- 
fied tliat  the  plaintiff  was  the  master  of  said  schooner,  in  the 
summer  or  fall  of  1838,  about  two  months,  and  the  wages  of  a 
master  were  worth  about  fifty  dollars  per  month  ,  that  the  expen- 
ses of  sailing  such  a  ■vessel  were,  at  that  time,  about  one  hundred 
dollars  per  month,  exclusive  of  the  master's  wages.  It  was  proved 
l:y  the  defendant,  that  while  the  plaintiff  was  master  as  aforesaid, 
lie  had  received,  for  freights  carried  by  the  schooner,  one  hundred 
and  eighty  dollars.  This  being  all  the  evidence,  the  court  ren- 
dered judgment  for  the  plaintiff  below  for  one  hundred  dollars. 

Cases  Citing  Text.  S.  1874,  Attachment  of  water  craft, 

((?)  Statutory  provision  in  favor  of  mas-      ch.  12  §  1  ;  S.  &  C.'s  Stats,  p.  332;  Coth- 
ters,  cited  in  head  note,  is  re-enacted  in  R.       ran's  Stats.  (1885)  p.  137. 
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The  tlefendant  below  mov.ed  for  a  new  trial,  on  the  following 
grounds : 

1st.  That  the  judgment  was  contrary  to  law  and  evidence  ; 

2d.  That  the  plaintiiF,  as  master  and  captain  of  said  schooner, 
can  not  proceed  under  the  act  for  the  recovery  of  his  wages  ;  and 

3d.  That  the  damages  were  excessive. 

The  court  overruled  the  said  motion,  to  which  the  defendant 
excepted. 
[*  437]       J.  H.  Collins,  for  the  appellant.     I.  The  master  can 
not  maintain  an  action  of  attachment  under  the  act  for 
the  attachment  of  boats  and  vessels. 

The  attachment  act  enumerates  the  person  or  class  of  persons 
who  may  have  a  lien  upon  the  vessel  for  services.  "All  engineers, 
pilots,  boatmen  and  others  employed  in  any  capacity  in  and  about 
any  vessel,"  etc.  shall  have  their  action,  etc.  The  master  is  not 
named,  but  only  those  of  a  grade  inferior  to  him.    Gale's  Stat.  73, 

"A  statute  enumerating  things  or  persons  of  an  inferior  dignity, 
shall  not  be  construed  to  extend  to  those  of  a  superior  dignity." 
Bre.  294. 

The  master  can  have  no  lien  upon  the  vessel  for  his  wages. 
The  law  of  admiralty  does  not  recognize  such  a  lien.  The  mas- 
ter contracts  upon  the  credit  of  the  owners,  and  not  of  the  ship. 
5  Wend.  315,  320,  327;  Steamboat  Orleans  v.  Phoenix,  11  Peters, 
184. 

II.  The  judgment  is  against  evidence. 

A.  T.  Bledsoe,  for  the  appellee. 

Opinion  of  the  court  by  Treat,  J.*  This  was  a  proceeding  by 
attachment,  commenced  in  tlie  Cook  circuit  court,  by  John  Jack- 
son against  the  schooner  General  Thornton.  The  declaration  was 
in  indebitatus  assumpsit.  Micajah  Chauncey  entered  his  appear- 
ance, as  the  owner  of  the  vessel,  and  pleaded  non-assumpsit  with 
notice  of  set-off. 

On  the  trial  before  the  court,  it  was  proved  by  two  witnesses 
that  Jackson  was  the  master  of  the  schooner  for  two  months  in 
1838,  and  that  his  services  were  worth  $50  per  month  ;  and  by 
one  of  them,  that  the  expenses  of  running  such  a  vessel  would 
amount  to  $100  per  month,  exclusive  of  the  master's  wages.  A 
third  witness  testified,  that  he  paid  to  Jackson,  while  he  acted  as 
master,  $189  for  freight  earned  by  the  schooner. 

On  this  evidence,  tlie  court  rendered  a  judgment  in 
[*438]    favor  of  Jackson  for  $100,  and  awarded  a  special  exe- 
cution against  the  schooner.     Tiuit  decision  is  assigned 
for  error. 

This  proceeding  was  instituted  under  the  provisions  of  the  tenth 
*  Wilson,  C.  J.  and  Caton,  J.  did  not  sit  in  this  case. 
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chapter  of  the  revised  statutes.  The  first  section  makes  a  vessel 
hable  for  ail  debts  contracted  for  labor  done  on,  and  supplies  and 
material  furnished  for  the  vessel;  and  gives  such  debts  a  prefer 
ence  over  all  other  demands  against  the  owner,  except  the  wages 
of  mariners  and  others  employed  in  running  the  vessel,  which  are 
to  1)6  first  paid.  The  fourth  section  provides,  that  "all  engineers, 
pilots,  mariners,  boatmen  and  others  employed  in  any  capacity,  in 
and  about  the  service  of  any  such  boat  or  vessel,  who  maybe  en- 
titled to  arrearages  of  wages  in  consequence  of  such  service,  may 
proceed  to  collect  such  wages  under  the  provisions  of  this  chap- 
ter, and  shall  be  entitled  to  all  the  benefits  hereof." 

By  the  maritime  law,  the  master  his  no  lien  on  the  ship  for  liis 
wages,  but  his  remedy  is  in  personam  against  the  owners.  The 
mariner  has  a  lien  for  his  wages,  which  may  be  enforced  against 
the  ship,  Abbott  on  Shipping,  475,  and  notes;  Steamboat  Orleans 
N.Flioenix^  11  Peters,  176,  It  is  contended,  that  the  statute  was 
not  designed  to  change  this  principle  of  the  maritime  law.  There 
are  some  good  reasons  for  the  distinction  between  the  master  and 
the  mariner.  The  former  is  engaged  directly  b}^  the  owner,  and 
ordinarily  has  the  right  to  pay  himself  out  of  the  receipts  of  the 
vessel ;  while  the  latter  is  employed  by  the  master,  and  has  no 
such  right  of  payment  from  the  earnings  of  the  vessel.  It  seems 
very  clear,  however,  that  the  legislature  did  not  intend  td  dis- 
criminate between  them;  but  on  the  contrar}-,  intended  to  place 
their  claims  for  wages  on  the  same  footing.  The  broad  and  com- 
prehensive terms  of  the  fourth  section  necessarily  embraces  the 
master.  It  creates  a  lien  in  favor  of  all  "■  emploj^ed  in  any  capac- 
ity" in  the  running  and  management  of  the  vessel.  The  master 
is  clearly  within  the  statute,  and  entitled  to  the  benefits  of  its 
provisions. 

The  circuit  court  erred  in  rendering  judgment  for  tlie 
appellee.  He  performed  services  as  master,  to  the  value  [*439] 
of  8100,  and  received  while  acting  as  such,  $189  of  funds 
belonging  to  the  vessel.  There  is  no  evidence  that  he  in  any 
manner  accounted  for  this  latter  sura.  The  proof  of  its  receipt 
made  out  a  frima facie  case  against  him,  which  he  was  bound  to 
rebut,  by  showing  that  he  had  paid  it  over  to  the  owner,  or  dis- 
bursed it  \\\  defraying  the  current  expenses  of  the  vessel.  Fail- 
ing to  do  this,  he  was  charged  witli  so  much  money  had  and  re- 
ceived to  the  use  of  the  owner  of  the  vessel.  It  can  not  be  pre- 
sumed that  the  money  was  applied  towards  the  payment  of 
demands  against  the  schooner.  For  aught  appearing  in  the  case, 
the  debts  incurred  on  account  of  the  schooner  while  tlie  appellee 
was  in  charge  of  her,  may  be  still  unpaid,  and  exist  as  liens  on 
the  vessel. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings.     Judgment  reversed. 
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James  Brown  v.  The  People  of  the  State  of  Illinois. 

Error  to  G?'undy. 

1.  Criminal  law — counterfeit  bank  bill.  To  constitute  the  offence  of  having  in 
possession  a  counterfeit  bank  bill  under  the  statute,  three  facts  must  conspire,  and  be 
proved  by  the  prosecution:  1.  possession  of  the  bank  note;  3.  the  knowledge  of  its 
being  counterfeit;  and  3.   the  intention  to  pass  it  with  a  view  to  defraud,     {a) 

2.  \'^STK\3CTio>i'5^' uJge  may  originate.  The  statute  relating  to  the  giving  of  in- 
structions does  not  inhibit  the  court  from  giving  such  instructions,  as  to  the  law  of  the 
case  he  thinks  proper  and  conducive  to  justice,  without  their  being  asked,  provided 
they  are  given  in  writing,     {b) 

3.  Courts — special  terms.  The  court  may  revoke  an  order  issued  for  a  special 
term,  and  appoint  another  time  for  holding  the  same.  The  judge  is  authorized  to  ap- 
point a  special  term,  either  in  or  out  of  term,     (c) 

Indictment,  for  having  in  possession  a  counterfeit  bank  note, 
etc.,  originally  filed  in  the  La  Salle  circuit  court.  The  case  Avas 
subsequently  taken  by  change  of  venue  into  the  Grundy  circuit 

court. 
[*440]  At  the  June  term,  1847,  an  order  was  entered  of 
record,  appointing  a  term  of  the  court  to  be  held  on  the 
15th  of  November  following.  Afterwards,  on  the  25th  of  Sep- 
tember, it  being  in  vacation,  the  judge  revoked  the  former  order 
and  issued  a  second,  directing  the  term  to  be  held  on  the  22d  day 
of  November. 

At  the  trial,  the  court  compelled  the  accused  to  acknowl- 
edge his  identity  in  the  presence  of  the  jury  and  witnesses.  An 
instruction  was  given  by  the  court,  which  is  set  out  in  the 
opinion. 

T.  L.  Dickey,  for  the  plaintiff  in  error.  D.  B.  Campbell, 
attorney  general,  for  the  defendants  in  error. 

Opinion  of  the  court  by  Koerner,  J.  Change  of  venue  from 
La  Salle.  The  defendant  was  indicted  for  having  in  his  posses- 
sion a  counterfeit  bill,  knowing  the  same  to  be  counterfeit,  with 
the  intent  to  defraud,  etc. 

On  the  trial  of  the  cause,  the  court  instructed  the  jury,  "that 
when  the  prosecution  have  proved  circumstances  sufficient  to 
show  that  defendant  knew  the  bill  was  counterfeit,  the  burden  of 
proof  rests  upon  the  defendant,  to  show  by  proof  where  he  got 

{a)  For  statute  relating  to  crime  of  hav-  1874,  Practice,  ch.  110,  §  51  et  seq.;  S. 

ing  in  possession  counterfeit  bank  bill,  &    C's.    Stats,   p.  1814;  Cothran's  Stats. 

see  R.  S.  1874,  Criminal  Code,  ch.  38,  (188o)  p.  1103. 

iDiv.  1,   §§  1C3   107;   S.    &  C's.  Stats,  p.  {c)  For  statute  controlling  appointment 

784;  Cothran's  Stats.  (1885)  p.  464.  of  special   term  of  circuit  court,  see  S.  & 

(/')    For    statute    governing  giving  in-  C's.  Stats.  Courts,  ch.  37,   *{  49,  et  seq. 

structions   in   criminal  cases,   see    R.   S.  p.  705;  Cothran's  Stats.  (1885)  p.  404. 
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the  bill,  and  under  what  circumstances  he  obtained  it,  or  that  lie 
did  not  intend  to  pass  it  as  genuine."  To  this  instruction  the  de- 
fendant excepted,  and  now  assigns  it  for  error. 

We  can  not  entertain  a  doubt  that  this  instruction,  taken  by 
itself,  was  improperly  given.  In  order  to  constitute  the  offence 
of  which  the  prisoner  was  indicted,  three  facts  must  conspire, 
and  have  to  be  proved  by  the  prosecution:  1.  the  possession  of 
tlie  counterfeit  bank  bill;  2.  the  knowledge  of  its  being  counter- 
feit; and  3.  the  intention  to  pass  it  with  a  view  to  defraud.  If 
any  of  these  ingredients  are  wanting,  the  offence  is  not  complete, 
and  the  accused  must  be  acquitted.  The  last  one  may 
be  considered  as  being  the  most  important  of  the  three.  [*441] 
Many  persons  receive  counterfeit  bills  innocently,  conse- 
quently have  them  in  their  possession,  they  ascertain  that  they 
are  not  genuine,  and  consequently  know  it.  But  if  tiiey  have  no 
intention  to  pass  the  same,  how  can  they  be  said  to  be  guilty  of 
offence,  yet  if  the  law  was  as  indicated  in  the  instruction,  they 
would  be  held  to  be  so.  It  is  very  true  that  the  intention  of 
passing  seldom  permits  of  positive  proof,  and  in  most  cases  it 
must  be  made  out  from  the  circumstances  surrounding  the  case, 
but  it  has  to  be  made  out  nevertheless,  and  before  the  jury 
can  be  justified  in  pronouncing  a  verdict  of  guilty,  they  must  be 
satisfied  of  the  fact  of  intention,  as  clearly  as  of  the  fact  of  pos- 
session, and  the  fact  of  knowledge.  Indeed,  the  last  mentioned 
fact  is  hardly  ever  susceptible  of  positive  proof,  and  often  inferred 
from  circumstances,  but  without  its  existence  there  could  be  no 
conviction. 

Tlie  burden  of  proof  according  to  all  the  principles  of  jurispru- 
dence never  devolves  upon  the  accused,  until  the  prosecution  has 
at  least  made  out  n  prima  facie  case.  The  instruction  given  would 
be  subversive  of  these  principles,  and  was  consequently  not  war- 
ranted. 

Another  error  assigned  is,  that  the  court  erred  in  modifying  two 
of  the  defen.dant's  instructions,  and  in  not  giving  them  in  the 
terms  asked.  There  is  no  force  in  this  objection,  as  the  law  of 
the  last  session  (1846-7),  does  not  inhibit  the  court  from  giving 
instructions  as  to  the  law  of  the  case,  such  as  he  thinks  [)roper, 
and  conducive  to  justice,  without  their  being  asked,  provided  such 
instructions  are  given  in  writing.  Any  other  construction  of  that 
law  is  not  warranted  by  its  language,  or  consonant  with  sound 
sense.  If  the  instructions  of  the  court,  or  the  modification  of 
those  asked  for  by  the  counsel,  contain  substantially  law  applica- 
ble to  the  case,  and  asked  for  by  counsel,  the  objects  of  justice  are 
obtained,  and  the  party  has  no  right  to  complain.  The  same  view 
has  been  expressed  in  a  case  decided  at  this  term.  Fa7i- 
landinghamy.  Huston  (^ante,  125^.    It  does  not  appear  from  [*  442] 
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the  record,  that  the  instructions  given  by  the  court  were  not  re- 
duced to  writing. 

The  counsel  below  also  assigns  an  error  (abandoned  by  the 
counsel  here),  in  this,  that  the  court  compelled  the  defendant  to 
acknowledge  his  own  indentity  in  the  presence  of  the  jury  and 
witnesses.  We  only  notice  this  assignment  of  error  for  the  pur- 
pose of  disapproving,  in  the  strongest  possible  manner,  of  the  con- 
duct of  the  counsel  for  the  prisoner,  in  pertinaciously  refusing  to 
point  out  his  client,  and  in  persisting  to  advise  him  not  to  answer 
to  his  name,  as  is  shown  by  the  bill  of  exceptions.  The  court 
undoubtedly  ascribed  this  conduct  to  a  misapprehension  on  the 
part  of  the  counsel,  of  his  professional  duty,  and  the  generally 
laudable  zeal  of  the  advocate  for  his  client,  for  otherwise  he  would 
have  certainly  vindicated  the  authority  of  the  law  by  imposing  a 
severe  fine. 

The  error  assigned  for  not  arresting  the  judgment  brings. into 
view  another  point,  which  we  desire  to  notice.  It  appears  from 
the  record  that  the  judge  of  the  seventh  judicial  circuit,  accord- 
ing to  the  power  vested  in  him  by  the  legislature  (Laws  of  1847 
28  §  6),  at  the  June  term  of  the  Grundy  circuit  court  entered  an 
order  appointing  a  term  in  said  county  for  the  loth  November, 
1847.  The  judge  afterwards,  in  vacation,  made  another  order 
changing  the  term  first  appointed,  to  the  22d  day  of  November, 
1847. 

It  is  contended  that  the  judge  had  no  power  to  make  this  change, 
as  his  power  over  the-  subject  was  gone  after  the  first  appoint- 
ment. We  can  see  no  good  reason  for  this  proposition.  Usually, 
the  legislature  fixes  the  terms  of  court,  but  in  some  cases  it  has 
delegated  that  power,  for  purposes  of  public  convenience,  to  the 
respective  judges  of  the  courts.  The  power  to  appoint,  as  a  gen- 
eral rule,  implies  the  power  to  revoke.  If  the  court,  for  reasons 
satisfactory  to  himself,  and  in  order  to  better  consult  tlie  public 
interest,  thought  proper  to  set  aside  the  first  oi-der,  and  appoint 
another  time  more  convenient,  we  think  he  acted  prop- 
[*  443]  erly  and  within  the  scope  of  his  authority.  That  the 
order  was  made  in  vacation,  can  not  be  objectionable,  as 
the  law  authorizes  the  judge  to  make  the  appointment  of  the  term, 
which  authority  he  can  exercise  either  in  term  or  out  of  term. 

We  are  of  opinion,  then,  that  all  the  errors  last  noticed,  are  not 
well  assigned  ;  but  for  the  one  first  mentioned,  the  judgment 
must  be  reversed  and  the  prisoner  discharged. 

Judgment  reversed. 
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Nathaniel  Buckmaster,  for  the  use  of  George  W.  Denliam,  v. 
Manning  Beames  et  al. 

Error  to  Madison, 

1.  Party  TO  ACTION — replevin  bond.  A  suit  upon  a  replevin  bond  was  brought  in  the 
name  of  the  sheriff  for  the  use  of  one  of  the  parties  in  interest,  and  the  defendant 
demurred:  //e/d,  iha.t  the  nominal  plaintiff  was  the  only  one  of  whom  the  court 
would  take  notice,  and  the  fact  of  one  of  several  parties  interested  having  brought  a 
suit  in  the  name  of  the  sheriff,  could  not  be  questioned  by  a  demurrer,  (a) 

2.  Replevin  bond — pleading.  To  an  action  upon  a  replevin  bond,  it  was  pleaded 
that  after  the  plaintiff  in  the  replevin  suit  had  commenced  his  suit,  and  before  the  trial 
thereof  one  of  the  defendants  in  that  suit  had  carried  away  the  property  replevied 
and  had  converted  it  to  his  own  use:  Held,  that  if  such  was  the  fact,  a  return  of  the 
property  should  have  been  pleaded  in  the  replevin  suit,  and  the  court  would  not  have 
awarded  a  writ  of  retorno  habendo.  (b) 

3.  Plea — answer  in  part.  Pleas  purporting  to  answer  the  whole  declaration,  and 
which  answer  but  a  part,  are  bad.  (f) 

4.  Bills  of  exception — when  to  be  filed.  The  proper  practice  in  regard  to  excep- 
tions, is,  to  make  them  upon  the  trial  and  to  file  a  bill  of  the  same  at  that  term.  The 
court,  however,  may  in  its  discretion,  permit  the  bill  to  be  filed  at  the  next  term,  but 
the  practice  is  not  commendable. 

Debt  upon  a  replevin  bond,  in  the  Madison  circuit  court, 
brought  by  the  plaintiff  in  error  against  the  defendants  in  ei'i'or, 
and  heard  before  the  Hon.  James  Semplb  and  a  jury,  at  the 
May  term,  1843.     Verdict  and  judgment  for  the  defendants. 

The  pleadings  and  evidence  are  stated  by  the  court. 
[*  444]      L.  Tr^tmbctll,  for  the  plaintiff  in  error.     J.  Gillespie, 
and  A.  T.  Bledsoe,  for  the  defendants  in  error. 

Opinion  of  the  court  by  Koerner,  J.*  This  was  an  action  of 
debt,  brought  by  N.  Buclcmaster,  hite  sheriff  of  Madison  county, 
for  the  use  of  Denham,  at  the  May  term,  1842,  of  the  Madison 
circuit  court,  against  Beames  and  Arthur,  on  a  replevin  bond,  exe- 
cuted by  defendants  to  said  sheriff,  on  commencing  an  action  of 
replevin  against  said  Denham  and  two  others,  James  K.  Osborne 
and  William  Brady.  In  this  replevin  suit  Beames  had  been  non- 
suited, and  a  writ  de  retorno  liahendo  had  been  awai'ded,  which 
writ  had  been  returned  by  tiie  said  sheriff,  that  the  said  Beames 

*Thomas,  J.  having  been  of  counsel  in  the  case,  did  not  sit  at  the  hearing. 

Cases  Citing  Text.  been  delivered  to  him,  e.  g.  where  officer 

{a)  For  statute  in  part  controlling  suit  on  serving  w^rit  left  property  in  defend- 

or    replevin  bond,  see  R.  S.   1874,    Re-  ant's    control.       Prentiss     v.    Moore,    3 

PLEViN,  ch.  119  §§  25.  26  ;  S.&  C.'sStats.  Bradw.  5^9,  541. 

p.  2018  ;  Cothran's  Stats.  (188o)  p,  1218.  (c)    Plea,  which  does  not  answer  all  it 

(li)  It   is    improper  'to  order  return  of  purports  to  answer,  is  bad  on  demurrer. 

property  upon  plaintiff's  dismissal  of  ac-  Dickerson  v.  Hendryx,  88  111.  66,  68. 

tion  of  replevin,  where  property  has  never  ^ 
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had  refused  to  re-deliver  the  property,  and  that  he  had  not  been 
able  to  find  it. 

The  breaches  assigned  in  the  declaration  are,  that  Beames  did 
not  prosecute  his  suit  with  effect;  that  he  did  not  pay  the  costs 
and  condemnation  money,  and  that  he  did  not  return  the  prop- 
erty replevied  by  him  to  the  sheriff,  present  plaintiflf,  nor  to  any 
of  the  owners  of  the  property,  the  defendants  in  the  replevin 
suit. 

It  has  been  contended  in  the  argument  that  this  declaration  is 
bad,  inasmuch  as  it  is  brought  for  the  use  of  but  one  of  the  de- 
fendants in  the  replevin  suit,  while  it  ought  to  have  been  for  the 
use  of  all.  We  can  not  see  the  force  of  this  objection.  Buck- 
master  is  the  only  plaintiff  in  this  record,  of  whom  notice  can  be 
taken,  and  the  propriety  of  one  of  the  parties  beneficially  inter- 
ested in  the  performance  of  the  conditions  of  this  bond,  using 
the  name  of  .the  sheriff  for  the  purposes  of  this  action,  can  not 
be  questioned  by  a  demurrer. 

The  pleadings  subsequent  to  the  declaration,  are  of  the  most 
multifarious  and  confused  character,  making  it  difficult  indeed  to 
state  them  intelligibly.  An  effort  seems  to  have  been  made  in 
the  court  below  to  involve  the  case  in  utter  obscurity,  for 
[*  445]  the  purpose  perhaps  of  gaining  an  advantage  in  pleading, 
which  the  merits  of  the  case  failed  to  afford.  We  can 
not  but  express  our  disapprobation  of  such  a  practice,  so  little 
calculated  to  obtain  the  ends  of  justice,  and  most  generally  det- 
rimental to  the  very  party  which  is  intended  to  be  protected  by 
this  species  of  pleading. 

The  first  plea  interposed  by  defendants,  avers  that  Osborn,  one 
of  the  defendants  in  the  replevin  case,  had,  since  the  last  contin- 
uance of  the  present  suit,  released  defendant  Beames  (to  the  ex- 
tent of  said  Osborn's  interest),  from  all  liability  on  said  replevin 
bond.  This  plea  being  one  oi  puis  darrein  continuance,  was  de- 
fective in  form,  and  being  pleaded  as  a  plea  in  bar,  defective  in 
substance.  It  averred  a  release  made  by  one  alone  of  three  per- 
sons beneficially  interested,  by  one  who  was  no  party  to  the 
record  in  any  respect,  and  executed  to  one  only  of  two  de- 
fendants, equally  liable.  The  plaintiff  filed  a  demurrer  to  this 
plea,  but  the  record  does  not  show  that  the  court  ever  gave  a  deci- 
sion on  its  validity,  and  the  plaintiff  appears  to  have  waived  his 
objection  by  filing  subsequently  two  replications  to  this  plea, 
alleging  in  the  first  that  said  Osborn  had  no  interest  in  the  suit 
(which  the  pleadings  had  already  sufficiently  shown),  and  in  the 
second,  that  the  said  release  was  executed  by  fraud  and  collu- 
sion. The  defendants  never  took  issue  on  these  replications, 
and  they  seem  to  have  been  forgotten  in  the  further  progress  of 
the  suit.  The  second  plea  of  defendants,  alleges  that  Beames, 
one  of  the  defendants,  was  the  owner  of  the  property  claimed 
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by  liim  in  the  replevin  suit,  and  which  the  court  had  ordered 
him  to  return. 

The  third  plea  avers,  that  Deuham  never  was  the  sole  owner 
of  said  property. 

The  fourth  plea  sets  forth,  that  Denham,  Osborn  and  Brady 
never  were  the  sole  owners.  The  court  very  properly  sustained 
a  demurrer  to  each  of  these  last  pleas. 

The  fifth  plea  alleges,  that  after  Beames  liad  commenced  liis 
replevin  suit,  and  before  the  trial  thereof,  Denham  had  carried 
away  the  property  so  replevied,  and  had  converted  it  to  his  own 
use. 

This  plea  was  defective.  If  Denham,  one  of  the  per-  [*  446] 
sons  out  of  whose  possession  the  property  had  been  re- 
plevied, had,  before  the  trial,  retaken  it,  Beames  could  have 
shown  this  on  the  trial  of  said  replevin  suit,  and  the  writ 
de  retorno  hahendo  would  not  have  been  granted,  or  he  might  have 
sued  Denham  for  the  trespass.  But  this  is  a  suit  on  the  bond, 
wherein  Beames  and  Arthur  have  bound  themselves  to  abide  the 
judgment  in  the  suit  they  were  then  commencing,  and  retui-n  the 
property,  and  they  must  comply  with  their  obligations.  Be  this, 
however,  as  it  may,  the  proper  plea  to  make  these  facts  available, 
would  have  been  one  alleging  a  return  of  the  property.  This 
plea  was  also  bad  in  another  respect,  as  it  professed  to  answer  the 
whole  declaration,  while  it  in  fact  answered  but  one  of  the 
breaches. 

The  plaintiff,  nevertheless,  took  issue  on  this  plea,  as  also  on 
the  sixth,  which  averred  that  Beames  paid  the  costs  and  condem- 
nation money,  and  which  was  also  bad,  it  being  an  answer  to  but 
one  of  the  breaches,  while  purporting  to  answer  the  whole  dec- 
laration. 

The  seventh  plea  alleges,  that  Beames  paid  Brady,  who  is  no 
party  to  this  suit,  nor  the  obligee  in  the  bond,  the  penalty  of  the 
bond ;  on  this  plea,  which  we  consider  also  defective,  the  plaint- 
iff took  issue. 

The  eighth  plea  is  non  est  factum^  concluding  to  the  country, 
to  which  the  plaintiff  replied,  also  concluding  to  the  country. 
The  defendants  joined  issue  on  the  replications  to  the  fifth,  sixth 
and  eighth  pleas,  but  not  on  the  replication  to  the  seventh  plea. 
There  was  a  demurrer  to  one  of  the  plaintiff's  replications  to  the 
defendant's  plea  of  release,  but  to  which  one  the  record  does  not 
inform  us,  nor  does  it  appear  what  became  of  it.  There  is  also  ' 
an  order  in  the  record,  showing  that  the  court  overruled  a  de- 
murrer to  defendant's  last  plea,  but  as  the  last  plea  thus  far  plead- 
ed, was  the  general  issue,  this  decision  must  have  applied  to  some 
other  plea,  but  to  which  one  we  can  not  possibly  determine. 
Some  of  these  pleadings  were  filed  at  the  September  term,  1842, 
and  at  the  May  term,  1843,  the  defendant  filed  another  plea  (not 
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numbered),  which  alleges  that  Beames  was  the  bona  fide 
[*  447]  owner  of  the  property  replevied,  and  tliat  he  did  pay  all 
the  costs  and  condemnation  money  adjudged  against  him, 
and  that  the  plaintiff  had  sustained  no  damage.  This  plea,  as 
defective  as  any  of  the  rest,  was  replied  to,  the  replication  trav- 
ersing, 1st,  the  allegation  that  Beames  was  bona  fide  owner;  2d, 
that  plaintiff  had  sustained  no  damage,  and  leaving  the  aver- 
ment that  Beames  had  paid  the  costs  and  condemnation  money 
unanswered  ;  it  alleged  that  defendant  had  not  paid  the  sum  of 
money  in  said  bond  mentioned.  The  defendants  joined  issue  on 
this  replication,  but  made  subsequently  a  motion  to  strike  out 
the  last  allegation  in  the  replication,  it  being  a  departure  from 
their  plea,  of  which  motion  no  disposition  seems  to  have  been 
made. 

This  being  the  situation  of  the  case,  the  issues,  such  as  they 
were,  were  submitted  to  the  jury,  who  found  a  verdict  for  the 
defendants  on  all  the  issues,  whereupon  the  plaintiff's  counsel 
entered  a  motion  for  a  new  trial  and  a  re-pleader,  which 
motions  were  overruled,  and  judgment  was  entered  for  defen- 
dants. 

The  errors  assigned  are  as  numerous  as  the  pleadings  to  the 
case : 

^  1st.  That  under  the  issues  joined,  the  court  permitted  defen- 
dants to  read  in  evidence  to  the  jury,  an  assignment  of  a  bond  or 
contract  for  land  from  one  J.  H.  Osborn  to  one  Cameron,  and 
from  Cameron  to  Beames. 

2d.  Because  after  reading  said  bond,  the  court  would  not 
permit  plaintiff  to  ask  witness  Osborn,  if  he  assigned  said  bond 
to  Cameron. 

3d.  Because  the  court  allowed  defendants  to  read  in  evidence 
a  pretended  release  of  the  property  replevied  by  one  Cameron, 
of  date  31st  October,  1836. 

4th.  Because  the  court  refused  to  allow  plaintiff  to  prove 
to  the  jury,  that  the  pretended  assignment  read  in  evidence, 
did  not  include,  and  was  not  intended  to  include  the  wood  and 
coal. 

5th.  Because  the  court  refused  evidence  offered  by  the  plaintiff 
pertinent  to  the  issue. 

6th.  Because  the  court  admitted  illegal  testimony  to  go  to  the 
jury  on  part  of  defendant. 
[*448]       7th.  Because   the    court   rejected  the   first,  third  and 
sixth  instructions  to  the  jury,  asked  for  by  plaintiff. 

8th.  Because  the  court  admitted  and  gave  to  the  jury  the  in- 
structions asked  for  by  the  defendants'  counsel  and  excepted  to 
by  plaintiff's  counsel. 
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9th.  Because  tlie  court  gave  the  instructious  asked  for  by  de- 
fendants, and  refused  to  give  those  asked  by  phiintiff. 

10th.  Because  the  court  refused  to  grant  a  new  trial. 

11th.  Because  the  issue  presented  by  the  fourtli  plea  of  defen- 
dants, was  an  immaterial  issue,  and  did  not  determine  the  merits 
of  the  action. 

The  bill  of  exceptions,  after  reciting  the  testimony  of  one  or 
two  witnesses,  and  also  that  certain  title  papers  were  introduced, 
which  are  set  out  at  length,  states  that  no  other  witnesses  were 
examined.  It  also  embodies  various  instructions,  given  or  refused 
to  be  given  by  the  court,  and  sets  out  what  objections  were  made 
by  i>laintiff  during  the  progress  of  the  trial.  This  bill  was  filed 
at  tlie  succeeding  November  term  (a  practice  which  we  do  not 
commend,  but  which  the  court  had  discretion  to  tolerate),  and  is 
very  inartificially  drawn.  After  setting  forth  the  decision  of  the 
court  on  many  of  the  points,  of  which  the  party  now  complains, 
it  goes  on  to  state  in  the  present  tense,  "to  all  of  which  decisions 
of  the  court  tlie  plaintiff  excepts."  From  this  mode  of  expres- 
sion we  can  not  understand,  that  the  exceptions  were  made  upon 
the  trial,  which  must  be  done  in  order  to  make  the  decisions  of 
the  circuit  court  revisable  here.  This  is  expressly  decided  in 
Grihhons  v.  Johnson^  3  Scam.  68,  v/here  many  decisions  on  the 
same  point  are  referred  to  in  the  opinion  of  the  court.  By  the 
application  of  this  long  settled  rule,  it  appears  by  a  careful  ex- 
amination of  the  bill  of  exceptions,  that  this  court  can  not  look 
into  the  alleged  errors,  embraced  by  the  fourth,  filth,  seventh, 
eighth,  nintli,  tenth  and  eleventh  assignments  of  error.  The 
second  and  third  assignments  have  no  foundation  at  all  in  the 
record,  as  the  bill  of  exceptions  does  not  show,  that  either  such  a 
release  as  is  spoken  of  in  the  third  assignment  was  produced, 
nor  sucli  a  question  as  the  one  mentioned  in  the  second  was  ever 
asked.  The  first  and  sixth  assignments  are  one  and  the 
same,  and  the  only  ones  which  we  can  notice,  the  bill  [*449] 
stating  that  the  plaintiff  excepted  to  the  introduction  of 
the  said  papers.  This  assignment  of  error  questions  the  correct- 
ness of  the  decision  of  the  court,  in  permitting  defendants  to 
read  in  evidence  a  certain  ])aper  executed  by  one  Osborn  to  one 
Cameron,  purporting  to  convey  forty  acres  of  land,  described  as 
the  land  on  which  Osborn  lives,  and  also  the  possession  thereof, 
and  his  interest  in  the  coaling  thereon;  aiid  a  similar  paper  from 
Cameron  to  Beames,  conveying  to  the  latter  the  same  indefinite 
interest,  together  with  one  hundred  and  eighty-six  cords  of  wood, 
and  one  pit  of  charcoal. 

It  is  proper  to  remark  here,  that  the  property  originally  in  dis- 
pute in  the  replevin  suit  was  a  pit  of  charcoal  and  a  lot  of  cord 
wood,  and  if  the  legitimate  question  in  the  present  case  had  been 
the   right   of    property   in    the    articles    formerly    replevied   by 
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Beames,  this  tesiimony,  vague  as  it  was,  might  have  liad  a  ten- 
dency to  show  property  in  Beames.  But  as  before  remarked, 
this  issue,  though  raised  by  tlie  parties  by  the  additional  plea  last 
filed,  and  which  in  the  assignment  of  errors  by  mistake,  is  des- 
ignated as  the  fourth,  was  wholly  irrelevant  and  immaterial,  and 
the  court  for  that  reason  ought  to  have  excluded  the  testimony. 
It  is  insisted,  however,  that  because  the  plea  of  non  est  factum 
was  interposed,  and  a  verdict  found  for  defendant  on  all  the 
issues,  this  judgment  must  stand,  since  the  jury  may  have  found 
on  that  good  issue.  The  whole  record  of  the  case  forbids  us  to 
indulge  in  this  presumption.  All  the  evidence  which  we  find 
incorporated  in  the  bill  of  exceptions,  and  the  instructions  asked 
for  as  well  by  plaintiff  as  by  defendant  (and  for  the  purpose  of 
ascertaining  the  true  point  of  contest  in  the  case,  this  court  may 
treat  the  instructions  as  properly  before  it),  make  it  manifest, 
that  the  parties  made  their  whole  case  turn  on  the  question  as  to 
whether  Beames  was  the  owner  of  said  property  or  not.  The  bill 
of  exceptions  does  not  show  that  the  replevin  bond  was  in  testi- 
mony, but  it  does  not  give  all  the  evidence,  but  only  so  much  as 
the  plaintiff  thought  necessary  to    exhibit   the   alleged  errors  of 

the  court.  It  can  not  be  supposed,  however,  that  the  de- 
[*  450]  fendants'  counsel  would  ever  have  gone  into  proof  of  his 

defence,  if  plaintiff's  counsel  had  failed  to  show  his  bond, 
the  ground  work  of  his  action,  and  the  only  point  he  had  to 
prove.  Nor  can  it  be  presumed  that  the  court  would  liave  per- 
mitted such  an  idle  waste  of  time.  The  bond  evidently  formed 
no  point  of  dispute  between  the  parties  in  the  court  below,  and 
it  would  not  be  reconcilable  with  the  administration  of  substan- 
tial justice,  for  this  court  to  shut  its  eyes  to  everything  which 
transpired  between  the  parties  on  the  trial,  and  to  raise  presump- 
tions in  favor  of  verdicts  on  the  most  far-fetched  and  improbable 
hypothesis.     Hill  v.  Ward,  2  Gilm.  285. 

We  are  of  opinion  that  the  merits  in  this  case  have  never  been 
tried,  and  that  the  judgment  be  reversed,  and  a  venire  de  novo 
awarded,  for  the  purpose  of  trying  the  cause  on  the  issue  of  non 
est  factum,  or  such  other  issue  as  the  court  below  may  allow  in 
its  discretion  to  be  made  up. 

The  costs  in  this  suit  to  be  paid  by  the  defendants  in  error.* 

Judgment  reversed. 

*This  cause  was  argued  and  decided  at  the  December  term  1815,  at  which  term 
a  re-hearing  was  granted.  It  was  re-argued  at  the  present  term  and  the  former 
decision  affirmed. 
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Emanuel  Orr  v^  Joseph  Thompson,  who  sues  for  the  use  of 

William  Curtis. 

Error  to  Edwards.  [*  451] 

1.  Death — of  nominal  plaintiff'.  A  suit  in  favor  of  A.  for  the  use  of  B.  against  E. 
and  F.  was  entered  upon  a  justices'  docket,  when  E.  appeared  and  confessed  judg- 
ment upon  a  joint  and  several  promi-isory  note  executed  by  them.  Subsequently  the 
justice  issued  process  against  F.  reciting  the  previous  proceedings,  and  requiring  him 
to  show  cause  why  judgment  should  not  be  rendered  against  him  also,  lie  appeared 
and  pleaded  in  abatement  the  death  of  the  nominal  plaintiff  prior  to  the  commence- 
ment of  the  suit,  which  defence  was  overruled  by  the  justice,  who  rendered  a  separate 
judgment  against  him  :  Held,  that  the  process,  if  regarded  as  a  scire  facias,  was  un- 
authorized, and  could  not  continue  the  suit ;  that  it  could  only  be  sustained  as  a  new 
and  independent  suit ;  and,  also,  that  the  previous  proceedings  constituted  no  bar  to 
the  suit  against  F.  to  enforce  his  liability  as  one  of  the  makers  of  the  note,     {a) 

The  plaintiff  in  error,  with  one  other  person,  executed  a  note 
to  Joseph  Thompson,  the  nominal  defendant  in  error.  His  joint 
and  several  promissor  appeared  before  a  justice  of  the  peace  and 
confessed  a  judgment  for  the  amount  of  the  note,  no  process  hav- 
ing been  issued.  vSubsequently,  the  justice  issued  process  against 
the  present  plaintiff  in  error,which  recited  the  previous  proceedings 
before  him.  .  The  defendant  appeared  and  pleaded  the  death  of 
Thompson  in  abatement,  and  to  the  jurisdiction  of  the  justice, 
both  of  which  pleas  were  held  insufiScient,  when  a  judgment 
was  rendered  against  the  defendant  for  the  amount  of  the  note 
and  interest.  He  then  appealed  to  the  circuit  court,  and,  at  the 
September  term,  1846,  the  Hon.  William  Wilson  presiding,  in- 
sisted on  the  same  j)leas,  which  were  again  adjudged  insufficient, 
and  the  separate  judgment  against  him  affirmed. 

W.  H.  Herndon,  for  the   plaintiff  in  error.     1.  All  personal 
actions  survive  to  the  legal  representatives  of  the  deceased,  and 
all  actions  should  be  brought  in  the  name  of  the  executors 
or  administrators.     1  Chitty's  PI.  1,  2,  8,  19  ;  Gould's  PI.  [*452] 
2G4  §  90;  Clapp  v.  Stoughton,  10  Pick.  468. 

2.  Scire  facias  only  issues  from  courts  of  record.  3  Tomlin's 
Law  Die.  426;  6  Bac.  Abr.  103  a  ;  2  Bouvier's  Law  Die.  379. 

3.  Justice's  courts  are  not  courts  of  record.  Thomas  v.  Robin- 
son, 3  Wend.  267  ;  5  Ohio,  350 ;  Trader  v.  McKee,  1  Scam.  558. 

4.  If  the  justice  had  no  right  or  power  to  issue  sei.fa.  and  had 
no  jurisdiction  over  the  person  of  defendant,  it  was  the  duty  of 
the  circuit  court  to  dismiss  the  suit  ;  for  if  the  justice  had  none, 
the  circuit  court  could  have  none.  Allen  v.  Belcher,  admr.  3 
Gilm.  594. 

{a)  For  statute  in  force  in  LSSG,  allow-       ch.  79  §  41  et  seq. ;  S.  &C.'s  Stats,  p.  1446  ; 
ing  scire  facias  \.o  add  parties  to  judgment       Cothran's  Stats.  (1885)  p.  894. 
of  justice  of  peace.      See  Justices,  etc. 
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5.  A  sci.  fa.  issues  in  Vermont  by  statute  from  a  justice's  judg- 
ment.    3  U.  S.  Dig.  891  §  164. 

A.  T.  Bledsoe,  for  the  defendant  in  error. 

Opinion  of  the  court  by  Treat,  J.*  The  record  discloses  this 
state  of  case.  Evin  Shelby  and  Emanuel  Orr,  by  their  promis- 
sory note,  dated  the  20th  of  October,  1838,  jointly  and  severally 
promised  to  pay  Joseph  Thompson  $14.50  in  twelve  months.  A 
suit  was  docketed  on  this  note,  oh  the  13th  of  November,  1845, 
before  a  justice  of  the  peace,  in  the  name  of  "  Joseph  Thomp- 
son, for  the  use  of  William  Curtis  v.  Evin  Shelby  and  others  ;" 
and  on  the  same  day,  on  the  appearance  and  confession  of  Shelby, 
the  justice  entered  a  judgment  against  him  for  $19.50,  the  amount 
then  due  on  the  note.  On  the  27th  of  April,  1846^  the  justice 
issued  process  reciting  the  previous  proceedings,  and  requiring 
On  to  show  cause  why  judgment  should  not  be  rendered  against 
him.  He  appeared  and  pleaded  in  abatement,  the  death  of 
Thompson  prior  to  the  commencement  of  the  suit ;  but  the  justice 

overruled  the  defence,  and  rendered  a  sepainte  judgment 
[*  453]  against  Orr  for  $20.25.    He  appealed  to  tiie  circuit  court, 

and  there  pleaded  the  same  matter  in  abatement^  but  the 
court  sustained  a  demurrer  to  the  plea,  and  affirmed  the  judg- 
ment of  the  justice. 

The  process  issued  by  the  justice  was  probably  intended  by 
him  as  a  scire  facias  to  bring  in  Orr,  and  make  him  a  party  to 
the  judgment  against  Shelby.  As  such,  it  was  unauthorized.  It 
can  not  be  regarded  as  a  continuation  of  the  first  suit,  for  that 
was  at  an  end  when  the  judgment  was  entered  against  Shelby; 
but  must  be  treated  as  a  new  and  independent  action  against 
Orr.  As  such,  it  ma}'  be  sustained,  unless  the  matter  set  up  in 
abatement  will  defeat  it.  The  previous  proceedings  constituted 
no  bar  to  a  subsequent  suit  to  enforce  the  liability  of  Orr,  as  one 
of  the  makers  of  a  joint  and  several  promissory  note.  The  action 
was  in  the  name  of  the  payee  as  the  legal  plaintiff.  The  plea 
alleged  that  he  died  previous  to  the  institution  of  the  suit.  If 
true,  the  legal  interest  was  in  his  personal  representative,  and 
the  suit  should  have  been  brought  in  his  name.  The  fact  that 
Curtis  was  the  beneficial  holder  of  the  note,  did  not  dispense  with 
the  necessity  of  suing  in  the  name  of  the  administrator.  The 
circuit  court  erred  in  sustaining  the  demurrer  to  the  plea.  Its 
judgment  will  be  reversed  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

Judgment  reversed. 

*LoCKWOOD  J.  did  not  sit  in  this  case. 
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Alphonzo  N.  Delauney  v.  Milton  G.  Burnett. 

Appeal  from  Jo  Daviess.  [*454] 

The  certificate  of  a  register  or  receiver  of  any  of  the  land  offices  of  the  United 
States  to  any  fact  or  matter  of  record  in  his  office,  is  competent  evidence  to  prove  the 
fact  so  certified  in  any  court  in  this  state,      {a) 

In  an  action  of  ejectment,  an  extract  from  a  book  purporting  to  contain  the  records 
of  commissioners  appointed  by  the  president  of  the  United  States,  to  determine 
claims  to  certain  lois  in  Galena  arising  under  certain  acts  of  congress,  w^as  read  in 
evidence,  which  book  v.'as  identified  by  the  testimony  of  one  of  the  commissioners  as 
the  record  of  their  proceedings  in  adjudicating  upon  and  determining  the  rights  of  the 
-several  claimants.  In  connection  with  this  record,  a  permit  from  the  proper  officer  to 
occupy  a  particular  lot  was  also  read  to  prove  a  pre-emption:  Held,  that  the 
record  was  the  proper  and  legitimate  evidence  to  confirm  the  fact  of  such  right  of 
pre  emption,  and  taken  in  connection  with  the  permit,  established  the  right  beyond 
controversy. 

In  a  certificate  of  proof  of  a  deed  by  testimony  as  to  the  handwriting  of  the  sub- 
scribing witness  thereto,  it  was  stated  that  the  witness  called  to  prove  such  hand- 
writing "was  well  acquainted  with  him."  Held,  that  this  was  a  substantial  com- 
pliance with  the  requisition  of  the  statute,  being  equivalent  to  the  declaration  that 
he  "personally  knew  him."  Held,  also,  that  the  statute  does  not  require  the  officer 
to  state  that  the   witness,  in  such  case,  was  "competent  and  credible."     (b) 

The  interest  required  by  a  pre-emption  right  is  not  an  estate  within  any  definition 
known  to  the  common  law.  It  is  not  an  interest  in  the  legal  title,  but  merely  a 
right  of  occupancy  for  the  time  being,  with  the  privilege  of  purchasing  at  some 
future  period  at  a  stipulated  price.  Such  interests,  however,  are  regarded  bj'  the 
courts  of  tliis  state  as  property,  which  may  pass  by  deed  or  other  transfer,     (r) 

The  purchaser  of  a  pre  emption  right  is  regarded  as  the  "legal  representative  "  of 
the  original  claimant,  under  the  act  of  congress  granting  such  rights,      (d) 

The  construction  of  the  term  *'  legal  representative"  at  common  law,  depends 
upon  the  intention  manifested  by  the  party  using  it,  and  it  has  not,  therefore, 
always  necessarily  the  same  signification.  Such  intention  is  not  to  be  gathered 
solely  from    the    instrument   itself,   but    in    part  from    concomitant    circumstances, 

Cases  Citing  Text.  lands  or  warrants  therefor,  prior  to  issue 

(a)  Rule,  stated  in   head  note,  was  em-  of  patent,  are    void.     Rose   v.  Buckland, 

bodied  in  R.   S.  1845,  p.  203,  §  4,  which  17  HI.  309,  313.     Writing  is  necessary  to 

is  subtantially   re-enacted   as  R.  S.  1874,  convey  pre-emption  r'ght;  it  does  not  pass 

Evidence,  ch.  51,  §  20;  S.  &  C's.  Stats.  by  parol.    Lester  w.  White's  Heirs,  44111. 

p.  1082;  Cothran's  Stats.  (1885)  p.  667.  464,  467. 

(/')  For  statute  in  force  in  1886  control-  (</)  Grantee  of  pre-emptor,  not   his  heir, 

ling  acknowledgment  of  deeds,  see  R.  S.  is  his  "legal  representative"  within  mean- 

1874,  Conveyances,  ch.  30,  §  20,  et  seq.;  ing  of  act  of  congress  of  Feb.  2,  1829. 

S.  &  C's.  Stats,   p.  580;  Cothran's   Stats.  Phelps  v.  Smith,  15  111.  572;  Morehouse 

(1885)   p.  311.      Certificate  of  acknowl-  v.  Phelps,    18  111.   472.      Conveyance  of 

edgement,   which    substantially    complies  title    without    covenants  before   entry    of 

with  statute,  is  sufficient.   Hughes  f.  Lane,  government  land  does  not  pass  title  ac- 

11  111.  123,  128.  quired  by  entry;  Delanay  v.  Burnett  said 

(c)  Pre-emption  right  is  property  and  to  decide  that   entry,    in   name  of  legal 

maybe  conveyed  and  sold  on  execution.  representatives  of  decedent,  inures  to  ben- 

Sargeant  v.  Kellogg,  5  Gilm.  273;  May  v.  efit  of  decedent's  grantee,  not  to  benefit  of 

Svmms,  20  111.  95,  100;  Trustees  z*.  Brain-  decedent's  heirs.     Phelps  z*.  Kellogg,  15 

ard,  12  111.  487,  513.     Congress  has  power  IlL  131,  136. 
to  enact  that  all  conveyances  of  bounty 
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the  existing  state  of  things,  and  the  relative  situation  of  the  parties  to  be  affected 
by  it.     {e) 

A  verdict  and  judgment  which  have  been  set  aside  for  the  purpose  of  a  new^  trial 
under  the  statute  relating  to  actions  of  ejectment  can  not,  in  general,  be  given  in 
evidence  upon  the  second  trial  of  the  same  cause  betvi^een  the  same  parties  for  any 
purpose  whatever. 

Ejectment,   in   the    Jo  Daviess   circuit  court,  by  change  of 

venue,  having  been  originally  commenced  in  the  county 

[*  455]  court  by  the  appellee  against  the  appellant.     The  cause 

was  finally  heard  in  the  circuit  court  at  the  October  term, 

1847,  the   Hon.  Thomas  C.  Browne  presiding,  v/hen  the  jury 

rendered  a  verdict  in  favor  of  the  plaintiff. 

The  various  proceedings  in  the  court  below  are  very  fully 
stated  by  this  court  in  their  opinion. 

The  cause  was  argued  early  in  the  term  by  E.  B  Washburne 
and  A.  T.  Bledsoe,  for  the  appellant,  and  S.  T.  Logan,  for  the 
appellee.  At  the  earnest  solicitation  of  T.  Drctmmond,  the 
counsel  for  plaintift  in  the  circuit  court,  who  was  not  present  at 
the  time  of 'this  argument,  he  was  permitted  by  the  court  to 
argue  in  behalf  of  his  client,  and  was  replied  to  by  A.  T. 
Bledsoe. 

Points  and  authorities  of  A.  T.  Bledsoe,  C.  S.  Hempstead 
and  E.  B.  Washburne,  counsel  for  the  appellant: 

The  five  first  errors  assigned  question  the  relevancy  and  legal- 
ity of  the  evidence  which  the  plaintiff  was  permitted  to  give  in 
evidence  to  the  jury  in  the  court  below. 

It  is  insisted  that  the  evidence  referred  to  in  the  first,  second, 
third  and  fifth  errors  assigned,  was  entirely  irrelevant,  and  had 
nothing  to  do  with  the  issue.  The  rule  is,  that  the  evidence 
offered  must  correspond  with  the  allegations  and  be  confined  to 
the  point  in  issue.     1  Greenl.  Ev.  §  52. 

The  record  of  the  former  trial  in  this  case  in  the  county  court, 
which  was  permitted  to  go  to  the  jury,  was  not  evidence,  but  was 
opposed  to  the  plainest  and  most  familiar  principles.  Adams  on 
Ejectment,  327,  215.  It  was  utterly  irrelevant  and  was  calcu- 
lated to  lead  the  jury  astray.  If  the  testimony  offered  does  not 
prove  the  issue,  or  is  calculated  to  lead  the  jury  astray,  it  ought 
to  be  rejected.     1  Scam.  230;  3  Peters,  336. 

The  deed  was  not  properly  proved.  The  mode  of  proof  is 
statutory,  and  being  in  derogation  of  the  common  law  must  be 
strictly  pursued. 

{e)   "Legal  representative "  of  trustee,  against   claims  of  all  persons,  except  B. 

designated  in  trust  deed  to  become  trustee  and  his   legal   representatives,  held  that 

upon  death  of  former,  is  his  grantee  at  law,  term,  legal  representatives,  meant  persons 

not  his  administrator  or  heir;  meaning  of  succeeding  to  claim  of  B.  whether  as  heir, 

term  "legal  representatives"  depends  upon  devisee   or  grantee,  not  B's.  executor  or 

document    creating  trust   and    upon  sur-  administrator.     Bowman  v.  Long,  89  111. 

rounding  facts.     Warnecke  z/.  Lembca,71  19,22. 
Ill,    91,    92.      Where  A  warranted   title 
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The  grantor  and  witness  are  both  dead.  What  slionld 
•  be  done  in  such  a  case  ?  The  foundation  for  secondary  [*  456] 
evidence  must  be  laid  by  showino-  the  death  of  the  wit- 
ness, and  then  the  statute  provides  that  proof  is  to  be  taken  of 
the  handwriting  of  the  grantor  and  witness  and  the  examination 
of  a  "competent  and  credible  witness,"'  who  shall  state  on  oath 
that  he  personally  knew  the  person  whose  handwriting  he  is 
called  on  to  prove,  and  well  knew  his  signature  (stating  his 
means  of  knowledge),  and  that  he  believes  the  name  of  such 
person,  as  party  or  witness,  was  thereto  subscribed  by  such  person. 

How  does  the  proof  of  the  handwriting  of  the  witness  conform 
to  this  proof  which  the  statute  requires.  The  officer  does  not 
certify  that  Potts  is  a  credible  and  competent  witness.  Potts 
does  not  swear  that  he  well  knew  the  signature  of  the  witness, 
Kerney.  He  does  not  state  his  means  of  knowledge.  He  does 
not  state  that  he  believes  that  the  name  of  Kerney  was  subscrib- 
ed by  him.  He  only  states  that  lie  is  well  acquainted  with 
Kerney's  handwriting,  and  believes  the  above  signature  to  be  his. 

The  proof  of  Henry,  by  whom  it  is  attempted  to  prove  the 
handwriting  of  the  grantor  of  the  deed  (Guyard),  is  more  formal 
than  the  proof  of  the  handwriting  of  the  witness  (Kerney)  ;  but 
that  proof  is  substantially  defective  in  not  showing  that  Henry 
is  a  competent  and  credible  witness,  and  that  he  well  knew  the 
signature. 

The  deed  of  Goyard  to  Burnett,  conveyed  old  wharf  lot  num- 
ber three  and  no  more  ;  that  lot  the  grantor  intended  to  convey 
and  the  grantee  expected  to  receive.  The  deed,  the  situation  of 
the  parties  and  of  the  country,  all  prove  this. 

The  intention  of  the  parties  will  govern  as  to  the  construction 
of  a  deed,  and  a  particular  intent  must  control  the  general  intent. 
Dawes  v.  Prentice,  16  Pick.  435. 

In  construing  deeds,  effect  is  to  be  given  to  every  part  of  the 
description  if  practicable,  but  if  the  thing  intended  to  be  granted, 
appears  clearly  and  satisfactorily  from  any  part  of  the  descrip- 
tion, and  oth^r  circumstances  of  description  are  mention- 
ed, which  are  not  applicable  to  that  thing,  the  grant  will  [*  457] 
not  be  defeated,  but  those  circumstances  will  be  rejected  ' 
as  false  or  mistaken.     Jackson  v.  More,  6  Cowen,  717. 

What  is  most  material  and  most  certain  in  a  description 
shall  prevail  over  that  which  is  less  material  and  less  certain. 
Ibid. 

The  rule  that  the  deed  must  be  taken  most  strongly  against  the 
grantor  is  never  resorted  to,  even  in  a  deed  poll,  till  every  other 
rule  of  construction  fails.     Bac.  Max.  Rule  3. 

A  deed,  as  to  the  extent  of  the  premises  conveyed,  must 
receive  the  same  construction  which  would  have  been  given 
to  it  immediately  after  its  execution;  the  subsequent  develop- 
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ment  of  facts  unknown  to  the  parties  at  the  time  of  the  convey- 
ance, and  in  reference  to  which  course  they  can  not  have  con- 
tracted, can  not  effect  its  construction.  Van  Wyck  v.  Wright, 
18  Wend.  157. 

In  the  construction  of  a  grant,  the  court  will  take  into  con- 
sideration the  circumstances  attending  the  transaction  and  the 
particular  situation  of  the  parties,  the  state  of  the  country 
and  of  the  thing  granted  at  the  time,  in  order  to  ascertain 
the  intent  of  the  parties.  Adams  v.  Frothingham,  3  Mass. 
352. 

And  where  the  intention  of  the  parties  can  be  discovered  by 
the  deed,  the  court  will  carry  that  intention  into  effect,  if  it  can 
be  done  consistently  with  the  rules  of  law.  Bridge  v.  Welling- 
ton, 1  Mass.  219;  Wallis  v.  Wallis,  Ibid.  135;  Marshal  v.  Fiske, 
6  do.  21;  Pray  v.  Pierce,  7  do.  381. 

A  clear  general  description  in  a  deed  is  not  controlled  by  any 
subsequent  expressions  of  doubtful  import  in  respect  to 'any  par- 
ticular. Ela  V.  Card,  2  New  Hamp.  175;  Lyman  v.  Loomis,  5  do. 
408;  White  v.  Gay,  9  do.  126. 

If  the  description  be  sufficient  to  ascertain  the  estate  intended 
to  be  conveyed,  although  the  estate  will  not  agree  to  some  of  the 
particulars  in  the  description,  yet  it  shall  pass  by  the  conveyance, 
that  the  intent  of  the  parties  may  be  affected.  Worthington  v. 
Hylyer,  4  Mass.  196. 

Where  the  grantor  in  deed  described  the  premises,  in  the  first 
place,  by  fixed,  known  and  visible  metes  and  bounds,  as 
[*458]  well  as  hj  corresponding  courses  and  distances,  and  then 
added  a  further  description,  bounding  the  land  on  its 
several  sides  by  the  adjoining  proprietors,  and  the  grantee  claimed 
land  within  the  latter  description,  it  was  excluded  by  the 
former.  In  an  ejectment  against  him  from  the  land,  it  was  held 
that  the  intention  of  the  parties  apparent  from  the  deed,  was  not 
by  different  descriptions  of  the  premises,  .to  convey  different 
parcels  of  land,  biit  one  and  the  same  parcel,  the  additional  de- 
scription being  of  less  certainty  than  the  preceding  one,  was  con- 
troverted by  it,  and  parol  evidence  was  inadmissible  to  show  the 
grantor  intended  to  convey  the  demanded  premises.  Benedict  v. 
Gaylord,  11  Conn.  332. 

Where  the  boundaries  mentioned  in  a  deed  of  conveyance  are 
inconsistent  with  each  other,  those  are  to  be  retained  which  best 
subserve  the  prevailing  intention  manifested  on  the  face  of  the 
deed.     Gates  v.  Lewis,  7  Verm.  511. 

Where  the  particulars  in  the  description  of  land  in  a  deed,  are 
inconsistent  and  incongruous,  the  court  may  reject  a  part,  to 
give  effect  to  the  deed.  In  doing  this  they  will  be  guided  by 
the  intent  of  the  parties,  as  gathered  from  the  deed.  Hall  v. 
Fuller,  7  Verm.  100. 
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It  is  contended  tliat  Bui'nett  is  the  legal  representative  of  R. 
P.  Guyard,  but  being  a  purchaser,  he  can  not  be. 

The  legal  construction  of  the  words  "  legal  representatives," 
is,  the  executors  or  administrators.     1  Roper  on  Legacies,  108. 

Each  of  the  terms ''personal  representatives,"  and  "legal  repre- 
sentatives," in  its  strict  and  literal  acceptation,  evidently  means 
"executors"  or  "administrators:"  but  in  cases  of  wills,  as  these 
persons  sustain  a  fiduciary  character,  it  is  improbable  that  tlie 
testator  would  make  them  beneficial  objects  of  gift,  and  accord- 
ingly in  those  cases  it  has  been  determined  to  mean  next  of  kin. 
2  Jarman  on  Wills,  38. 

A  representative  of  a  deceased  person,  sometimes  called  a  per- 
sonal representative,  or  legal  personal  representative,  is  one  who 
is  executor  or  administrator.  2  Bouvier's  Law  Dictionary,  317  ; 
6  Mad.  159;  2  Vesey,  402. 

In  its  ordinary  sense,  the  term  "  legal  representatives,"  [*  459] 
is  synonymous  with  the  term  "  executors  and  administra- 
tors."    2  Williams  on  Executors,  and  the  case  there  cited  of  Price 
V.  Strange,  819. 

In  the  case  of  Bennett  v.  Farrar,  2  Gilm.  598,  the  supreme  court 
of  this  state  has  decided  that  the  term  legal  representatives  under 
the  act  of  congress,  February  5th,  1829,  meant  executors,  heirs  or 
administrators,  and  not  purchasers.  That  was  a  suit  in  relation 
to  a  Galena  town  lot,  the  controversy  arising  under  the  law  of 
congress  of  1829. 

T.  Drtjmmond,  for  the  appeU'ee,  examined  the  errors  assigned 
by  the  plaintiff  in  their  order.  1.  The  paper  book  was  admissi- 
ble. It  is  a  substantial  compliance  with  the  law.  Rev.  Stat.  232. 
The  whole  paper  book  must  be  taken  together,  in  connection  with 
the  certificate,  by  which  it  will  appear  that  the  records  referred 
to  consist  of  a  statement  of  the  number  of  each  certificate,  date 
of  entry,  purchaser's  name,  and  number  and  situation  of  each  lot 
and  out-lot  in  the  town  of  Galena.  It  is  in  every  respect,  there- 
fore, a  substantial  compliance  with  the  law. 

It  is  like  a  certificate  from  a  land  officer  of  the  various  entries 
in  a  township,  section,  etc.  by  lists  with  a  proper  heading,  in 
which  case  it  certainly  could  not  be  contended  that  in  each  en- 
try there  ought  necessarily  to  be  a  separate  and  distinct  certificate 
of  the  register. 

This  is  unimportant  at  all  events,  because  the  special  certificate 
of  the  register  of  the  29th  of  October,  1846,  was  a  literal  com- 
pliance with  the  statute,  and  this  error  would  only  present  the 
ordinary  case  of  two  deeds  from  the  same  party,  one  of  which 
might  be  objectionable  for  mere  informality,  the  other  entirely 
unexceptionable  ;  the  admission  of  the  former,  though  improper, 
would  not  be  error,  when  the  same  fact  or  chain  of  title  was  es- 
tablished by  the  latter. 
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But  it  is  particulaily  desired,  and  in  this,  I  am  confident  I  speak 
the  sentiment  and  wish  of  the  whole  Galena  bar,  that  the  court 
should  express  an  opinion  upon  the  question  as  to  this  pa- 
[*  460]  per  book,  because  it  is  one  constantly  arising  in  our  courts. 
When  the  land  office  was  removed  from  Galena  to  Dixon, 
it  was  foreseen  that  some  general  list  of  the  entries  in  Galena 
would  be  necessary,  and  to  meet  this  necessity  this  paper  book 
was  obtained ;  since  then  it  has  always  been  used,  and  whenever 
objection  has  been  taken,  it  has  uniformly  been  overruled  by  our 
courts. 

It  is  to  be  observed,  that  though  an  objection  and  exception 
was  taken  to  the  admission  of  the  register's  certificate  of  the  29th 
of  October,  1846,  no  error  is  assigned  upon  that  point. 

2.  The  acts  of  congress  of  February,  5,  1829,  and  July  2,  1836, 
were  clearly  admissible.  Thev  are  private  acts.  1  Black.  Com. 
86,  note  21  ;  14  Peters  353;  16  do.  284  ;  2  Howard  591. 

By  what  general  law  are  town  and  city  lots  liable  to  entry  at  a 
land  office  ?  There  is  none.  We  refer  to  the  acts  and  introduce 
them.  If  not  necessary,  there  is  certainly  no  error  in  their  admis- 
sion. But  it  may  well  be  doubted,  whether  they  are  notabsolute- 
ly  necessary  in  order  to  show  Burnett's  right.  A  man  claims 
property  under  a  private  act  of  congress.  It  would  be  a  most 
extraordinary  doctrine  to  hold  that  law  inadmissible,  more  partic- 
ularly in  relation  to  real  estate. 

3.  The  records  of  the  board  of  commissioners  were  properly 
admitted.     12  Peters  418  ;  2  Howard  285,  316  ;  4  do.  421,  449. 

They  were  admissible  in  order  to  identify  the  lot.  There  was 
a  deed  made  prior  to  the  entry  of  the  land;  of  course  the  land 
conveyed  was  to  be  connected  with  the  entry.  The  commission- 
ers' records  were  the  most  conclusive  and  satisfactory  proof  of 
that.  A  confirmation  by  act  of  congress  and  the  certificate  of  the 
commissioners,  entry  at  the  land  office,  and  issuing  of  patent,  are 
substantially  the  same  thing.  12  Peters  454;  2  Howard  285;  4 
do.  458.  Wann's  testimony  was  addressed  to  the  court  (not  to 
the  jury),  as  preliminary  to  the  introduction  of  the  records. 

The  only  ground  of  objection  that  can  be  made,  is  that  we 
can  not  go  behind  the  register's  certificate.  But  this  dif- 
[*  461]  fers  from  an  ordinary  case  ;  usually,  the  register's  certifi- 
cate (prior  to  the  issuing  of  a  patent),  is  the  only  evidence 
of  title.  In  this  case  the  board  were  to  adjudicate  and  decide, 
the  register  and  receiver  of  the  land  office  were  mere  instruments 
who  were  obliged  to  issue  a  receipt  on  presentation  of  the  com- 
missioner's certificate. 

We  do  not  go  behind  the  register's  certificate  to  show  that  it 
issued  improperly,  but  to  sustain  it  and  conform  to  it,  and  to  es- 
tablish that  our  right  accrued  prior  to  the  entry. 

This  must  always  be  the  rule  in  like  cases.     We  show  our  old 
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claim  and  trace  it  down,  and  the  reason  of  the  rule  is  shown  by  a 
part  of  the  plaintiff's  testimony  on  the  defence  in  the  court  be- 
low. In  order  to  defeat  us,  they  introduce  a  plat  made  by  Captain 
Craig  long  before  the  entry.  It  is  unnecessary  to  notice  the  per- 
mit book,  for,  though  its  admission  was  objected  to  and  an  excep- 
tion taken,  no  error  is, assigned  on  that  point. 

4.  As  to  Guyard's  deed  of  October  13,  1829,  this  was  properly 
admitted  in  evidence. 

In  placing  a  construction  on  this  deed,  as  to  the  description, 
etc.  it  is  just  to  consider  the  situation  and  circumstances  of  the 
country.  2  Howard  816.  As  to  the  acknowledgment,  it  is  not 
necessary  that  the  certificate  of  the  officer  should  state  that  the 
witness  was  competent  and  credible.  The  presumption  is,  that 
they  are  bf)th  until  the  contrary  is  shown. 

The  law  never  contemplated  that  the  magistrate  or  officer, 
before  whom  the  proof  of  a  deed  was  taken,  should  be  the  judge 
of  the  competency  of  the  witnesses.  To  be  satisfied  of  this,  it  is 
only  necessary  to  consider  the  very  many  and  difficult  questions 
which  arise  in  determining  this  point.  The  witness  must  be  of 
sufficient  understanding,  comprehend  the  obligations  of  an  oath, 
be  free  from  interest,  not  a  party.  1  Greenl.  Ev.  §  327.  Now,  in 
these  matters  are  frequently  involved  the  most  abstruse  and  diffi- 
cult questions  in  the  law,  and  it  would  be  singular  if  the  statute 
intended  to  leave  the  determination  of  such  questions  to  an  officer 
authenticating  a  deed.  If  it  did,  then  their  judgment  would 
seem  to  be  final.  But  such  is  not  the  law.  4  Johns.  161  ;  [*462] 
2  Wend.  308 ;  2  Hill's  (N.  Y.)  R.  012. 

If  the  witness  is  incompetent  and  incredible,  that  fact  must  be 
made  to  appear  by  the  party  alleging  it.  It  is  true  that  the  gene- 
ral principle  of  law  is  undoubted,  that  when  there  is  a  witness  to 
a  deed,  you  must,  call  him,  if  within  reach  of  the  jurisdiction  of 
tlie  court,  and  if  not,  you  must  prove  his  handwriting  ;  but  the 
reason  of  the  rule  is  exceedingly  artificial,  and  it  has  been  much 
modified  by  the  current  of  modern  authority.  It  is  clear  that  the 
good  sense  of  the  principle,  lies  not  so  much  in  determining  who 
witnessed  a  deed,  as  who  executed  it  as  grantor.  5  Peters  319  ; 
22  Pick.  90  ;  11  Wend.  110  ;  13  do.  178;  2  do.  576  ;  2  Johns.  451 ; 
1  Greenl.  Ev.  §§  575,  569,  572.  It  is  conceded,  however,  that  this 
deed  of  Guyard  is  offered  under  the  statute,  and  we  must  show  a 
compliance  with  it. 

But  it  has  been  repeatedly  decided  in  this  and  other  states,  that 
a  literal  compliance  is  not  necessary.  2  Scam.  308,  374,  525;  1 
Gilm.  116,  160,  302  ;  3  Ohio  140  ;  6  do.  353  ;  15  do.  423  ;  6  Blackf. 
476;  3  Cowen  &  Hill's  notes,  1247,  1249. 

The  authentication  in  this  case  is  a  substantial  compliance  with 
the  law. 

In  the  proof  of  the  handwriting  of  the  subscribing  witness  to 
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the  deed,  Mr.  Potts  does  not  particularly  state  his  means  of  know- 
ing the  handwriting;'.  It  may  be  admitted  that  this  should  appear 
to  the  certifying  officer  ;  but  the  important  question  is,  is  it  indis- 
pensable that  it  should  affirmatively  appear  in  the  certificate  the 
officer  gives? 

Tlie  same  remark  is  applicable  here  as  before.  The  certificate 
of  the  officer  has  a  particular  locality — gives  the  name  of  the  wit- 
ness, etc.  It  is  generally  in  the  power  of  the  other  party  to  neg- 
ative the  proof,  if  any  serious  doubt  is  entertained  as  to  the  gen- 
uineness of  the  instrument.  Tlie  statute  only  makes  the  authen- 
tication it  prescribes,  prima  facie  evidence. 

The  certificates  or  affidavits  attached  to  the  deed  do  not 
show  that  they  personally  knew  the  party  whose  handwriting 
the  Mdtnesses  were  called  on  to  prove.  But  they  state  they 
[*  463]  were  "  acquainted,"  and  "  well  acquainted  "  with  the  par- 
ty. Tliese  are  stronger  terms  than  personal  knowledge, 
because  while  we  know  many,  we  are  acquainted  with  but  few. 
To  be  acquainted,  or  well  acquainted  with  a  man,  is  to  have. a 
familiar  knowledge  of  him.  Then,  as  to  the  handwriting  of  the 
grantor — the  most  important — the  means  of  knowledge  are  given. 
We  do  not  insist  that  this  authentication  follows  the  precise 
words  of  the  statute,  but  their  general  tenor,  scope  and  spirit. 
It  may  be  like  a  declaration  on  a  written  instrument,  correctly 
set  forth  in  legal  terms,  but  not  contain  a  word  of  the  original. 
In  leaving  this  branch  of  the  subject,  it  may  well  be  borne  in 
mind,  that  when  any  doubt  is  thrown  upon  a  written  instrument, 
it  is  not  the  fact  that  there  has  been  an  exact  compliance  with  a 
statute  in  all  its  minute  particulars  that  will  remove  the  doubt, 
but  the  contrary.  When  men  commit  a  fraud  in  a  transaction 
that  a  statute  requires  to  be  done  in  a  particular  manner,  they 
are  careful  to  come  up  to  its  very  letter,  while  on  the  other  liand, 
if  everything  is  fair  and  honest,  they  are  apt  to  be  heedless  and 
indifferent. 

5.  The  judgments  of  the  count}^  court  were  admissible  to  show 
the  former  trial,  not  as  conclusive  or  as  a  bar,  but  to  have  such 
Weight  as  the  jury  might  think  proper,  as  in  case  of  doubt,  or  to 
rebut  presumption  arising  from  possession.  12  Peters,  418,  434, 
76(3,  767  ;  4  Wash.  C.  C.^R.  477;  25  Wend.  432,  437;  9  Cowen, 
233;  Adams  on  Eject.  351,  and  notes.  But  if  the  court  erred  in 
this  point  it  was  immaterial,  and  the  judgment  will  not  for  that 
be  reversed.  1  Taunt.  12;  6  Bing.  561 ;  2  Moore,  150;  1  Blackf. 
164;  3  do.  222;  5  do.  59;  3  Scam.  18.  This  principle  is  pecu- 
liarly applicable  in  a  case  like  this,  when  the  main  questions  in 
the  cause  depend  upon  documentary  evidence. 

6.  Under  this  head  will  be  considered  the  instructions  given 
and  refused  on  both  sides  ;  and  this  brings  up  the  gravest  ques- 
tion in  the  cause — the  meaning,  effect  and  operation  of  Guyard's 
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deed  of  1829  to  Burnett  under  the  laws  of  congress  of  1829 
and  1836.  And  in  the  first  phice,  what  was  Guyard's  right? 
It  was  a  right  to  property,  an  inchoate  right  to  real  estate, 
and  as  such,  assignable,  devisable,  descendible.  It  was  [*  464] 
at  least  a  possibility  coupled  with  an  interest.  11  Wend. 
110  ;  13  do.  178  ;  1  W.  Black.  606  ;  1  H.  Black.  30  ;  3  Term  R. 
888;  9  Ohio,  147;  9  Peters,  133;  10  do.  330,  722.  If  the  per- 
mit should  only  be  regarded  as  a  license,  that  would  not  change 
it,     15  Wend. '380,  etc. 

The  difficulty  and  error  in  this  part  of  the  case  consist  in  as- 
similating this  to  an  ordinary  pre-emption,  which,  in  general,  is 
a  mere  personal  privilege. 

Here  was  a  survey  recognized  by  authority  of  law ;  a  permit 
given  in  pursuance  of  law  (14  Peters,  526),  and  the  act  of  5th 
February,  1829,  itself,  recognized  the  validity  of  the  permits. 
On  the  faith  of  these  permits  large  improvements  were  made, 
money  expended,  and  valuable  rights  of  property  acquired.  A 
special  act  of  the  legislature  had  recognized  them  as  valid.  Act  of 
January  13,  1836  ;  laws  of  1836,  238,  Rev.  Stat.  Eject.  §  57. 

These  rights  have  been  regarded  as  property  by  many  of  the 
acts  of  the  legislature,  and  by  several  decisions  of  this  court. 
They  can  be  assigned  and  transferred,  and  are  liable  to  execu- 
tion. Turney  v.  Saunders,  4  Scam.  527.  They  pass  to  an  as- 
signee under  a  decree  in  bankruptcy.  French  v.  Carr,  2  Gilm. 
664. 

Then,  as  to  the  question  of  warranty.  It  is  a  general  war- 
ranty, "  warrant  and  defend  the  said  M.  G.  Burnett  from  all 
other  persons  except  the  United  States  of  America:"  It  is 
almost  precisely  like  the  warranty  of  Stoddard  v.  Chambers,  2 
Howard  284,  where,  as  I  have  ascertained  by  a  certified  copy  of 
the  deed,  the  warrany,  by  Bell  in  that  case,  was  to  Mackay  against 
li^irs  etc.,  but  not  against  the  government ,  and  this  warranty 
was  there  held  an  estoppel.  The  exception  amounts  to  nothing. 
In  an  ordinary  general  warranty,  an  act  of  the  government, 
within  its  constitutional  limits,  would  be  no  breach.  The  doc- 
trine of  estoppel  is  sometimes  said  to  be  odious,  but  truly  under- 
stooil,  it  promotes  justice.  It  is  applied  to  prevent  circuity  of 
action. 

It  operates  here.  The  principle  I  contend  for  is,  that  if  a  per- 
son acquire  for  himself  an  inchoate  and  imperfect  right  to  land, 
and  the  perfection  or  consummation  of  that  right  is  de- 
pendent upon  his  holding  it,  a  transfer  or  assignment  of  [*  465] 
it  will  prevent  him  from  perfecting  it  for  his  own  bene- 
fit ;  or  if  in  terms  he  is  the  party  to  perfect  the  right,  it  shall,  in 
point  of  fact,  be  for  the  benefit  of  his  grantee.  His  heirs  could 
not  perfect  it  in  such  case.  A  right  that  had  been  assigned  could 
not  descend  to  heirs. 
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This  was  not  a  life  estate  in  Guyard,  and  if  he  parted  with 
his  right  or  interest,  his  heirs  could  not  perfect  an  imperfect 
right  which  did  not  descend  to  them.  This  is  not  the  case 
where  one  acquires  property  by  title  paramount  in  a  third 
person.  4  Wend.  622;  11  do.  110;  13  do.  178;  3  Uetc.  121;  7 
Greenl.  96;  4  Kant^s  Com.  98;  3  Pick.  52;  13  do.  116;  8  do. 
153;  24  do.  325,  327;  5  Ohio,  125;  Frisby  v.  Ballance,  2  Gilm. 
141. 

As  to  the  difference  in  the  survey,  I  take  this  position:  If  by 
virtue  of  a  law  of  Congress,  either  special  or  general,  a  person 
has  the  right  of  perfecting  his  title  to  land,  by  purchase  or  other- 
wise, and  the  boundaries  are  to  be  determined  by  the  surveyor 
general,  or  by  a  board  of  commissioners,  whenever  they  are  de- 
termined by  the  competent  authority,  such  determined  boundaries 
govern  and  conclude  the  parties,  as  well  at  law  as  in  equity,  no 
matter  how  many  other  or  different  boundaries  or  surveys  may 
have  been  previously  set  up  by  the  claimants,  nor  how  many  mesne 
conveyances  there  may  be.  Jourdan  v.  Barrett,  4  Howard,  169, 
421,  449;  3  do.  788. 

It  is  conceded  there  is  a  difference  between  the  superintend- 
ent's survey  and  that  of  the  commissioners.  They  were  iden- 
tical, as  to  this  lot,  only  in  part.  The  land  granted  by  the 
deed  was  neither,  exactly.  When  made,  this  was  only  a  private 
survev.  It  was  of  no  eifect  till  the  law  of  congress  gave  it 
validity.  The  same  law  that  recognized  it,  declared  that  a  strip 
of  land  along  the  river  should  remain  forever  a  public  highway. 
There  was  only,  therefore,  as  valid,  the  survey  of  part  of  the 
wharf  lots. 

But  the  commissioners  (taking  the  place  of  the  surveyor  gen- 
eral) had  the  right  to  survey,  having  regard  to  the  streets 
[*466]  and  lots  already  surveyed,  that  is,  not  rigidly  bound  by 
them,  but  taking  the  superintendent's  survey  as  their 
general  guide.  Now  my  doctrine  is,  that  the  commissioners  hav- 
ing this  power,  where  there  is  a  variance  between  the  old  survey 
and  the  new,  the  new  survey  controls  the  rights  of  the  parties 
because  it  is  the  legal  government  survey. 

By  virtue  of  the  permit  to  the  front  lot  on  the  river,  new  lot 
number  three  was  entered. 

But,,  however  it  may  be,  in  relation  to  the  warranty  and 
survey,  Burnett,  under  the  act  of  1829,  is  the  legal  repre- 
sentative of  Guyard,  and  as  such,  his  title  to  the  lot  is  per- 
fect. 

What  is  the  meaning  of  the  term  "legal  representative,"  as 
used  in  the  act?  It  may  be  heirs,  devisees,  or  purchasers — cer- 
tainly not  executors,  or  administrators. 

If  the  original  claimant  had  transferred  his  right,  then  the 
person  to  whom  the  right  was  transferred  legally  represented  him 
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as  to  that  claim;  if  he   died,  leaving  a  will,  then  the  devisee;  if 
without  a  will,  the  heir  represented  him. 

The  only  difficulty  as  to  the  question,  is  the  not  properly  dis- 
tinguishing- as  to  property.  As  to  personalty,  the  administrator 
and  executor  are  always  legal  representatives,  as  to  realty,  never. 
The  only  power  an  executor  has  over  realty,  is  by  the  express 
provisions  of  the  will;  that  of  the  administrator  is  ordinaril}'  to 
make  application  to  the  proper  court  to  sell  it  for  the  payment  of 
d*ehts.     15  Peters,  113. 

It  may,  in  principle,  be  likened  to  the  case  of  land  warrants, 
in  relation  to  which,  it  is  well  settled  that  they  do  not  go  to  ad- 
ministrator or  executor.  See  part  2d  of  Public  Land  Instruc- 
tions, etc.  There  is  no  pretence  of  title  in  Delaunay.  It  is  a 
mere  naked  possession. 

The  record  states  in  this  case  the  death  of  Guyard,  alnd  an 
attempt  is  made,  not  to  establish  title  in  the  defendant  below, 
but  to  make  it  a]3pear  that  there  is  an  outstanding  title,  either  in, 
the  heirs  of  Guyard,  or  in  his  administrator.  The  prima  facie 
right  of  Burnett,  at  least  in  part,  must  be  admitted.  But  to  set 
up  an  outstanding  title,  it  must  be  clear  and  unquestion- 
able. 6  Peters,  312,  498;  3  Howard,  759;  and  yet  the  [*467] 
record  does  not  show  an  heir,  executor  or  administrator 
in  existence. 

The  land   is  passed,   "to  the  legal  representatives  of  R.   P. 
Guyard."     If  Guyard  had  been  living,   and  it  were  passed  to 
him  by  name  and  so  entered,  it  may  be   conceded  that  his  title 
would  be  good,  at  least  at  law,  in  spite  of  his  deed  of  1829.     12 
Peters  458;  though  in  that  case  the  contrary  doctrine  was  strong- 
ly pressed.     12  Peters'  appendix  765.     But  as  it  is  his  legal  rep- 
resentative, it  becomes  immaterial  whether  Guyard  were  living, 
or  died  leaving  heirs,  etc.     Let  us  look  at  the  question  upon  prin- 
ciple.    Here  were  most  valuable  rights  of  prope]t3%     It  is  notor- 
ious that, they  were  improperly  transferred  from  hand  to  hand  ;  in 
some  instances,  particular  lots  in  Galena  for  thousands  of  dollars. 
These  translers  are  a  part -of  the  history  of  the  country,  and  yet 
if  it  be  true,  that  under  the   law  of  1829,  a  purchaser  does  not 
represent  the  original  claimant,  he  loses  his  money  and  the  claim- 
ant gets  the  land.     And  it  would  be  a  singular  condition  of  things, 
if,  after  the  claimant  had  sold  his  lot,  and  received  and  used  the 
purchase  money,  at  his  death  his  heir,  as  heir,  could  have  the  ben- 
efit of  that  property  which  his  ancestor  had  already  sold  ;  or  that 
the  administrator  cculd  hold  it  for  the  estate  of  the  original  claim- 
ant.    It  is  apparent  that  it  was  never  contemplated    to  produce 
consequences  so  unjust  and  oppressive,  by  the  act  of  1829. 

The  authorities  cited  on  the  other  side.  Roper,  Jarman,  Will- 
iams and  Bouvier,  as  to  the  meaning  of  "legal  representative," 
show  that  circumstances  must  determine. 
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But  the  important  question  is  not  what  these  elementary  wri- 
ters understand  by  the  terms,  but  what  did  the  congress  of  the 
United  States  mean  wlien,  in  this  and  similar  laws,  the  term  "legal 
representative"  is  employed  ? 

This  expression  has  been  repeatedly  used  by  congress  in  vari- 
ous laws.     1  Land  Laws  122,  90,  132,  115,153,453.     If  the  court 
will  examine  these  and  many  other  acts  that  might  be  cited,  and 
also  some  of  the  cases  in  Peters,  and  Howard,  already  re- 
[*  468]  ferred  to,  where  these  acts,  many  of  them,  are  construed, 
it  will  find  a  uniform  course  of  action  upon  this  point. 

Again,  patents  are  almost  every  day  issued  under  some  such 
laws,  to  a  man  and  his  legal  representatives.  It  has  never  been 
supposed  in  such  a  case,  if  the  man  had  parted  with  his  right, 
that  the  grantee  could  not  hold  by  virtue  of  the  patent.  An  ex- 
amination of  the  proceedings  of  all  the  boards  of  commissioners, 
who  have  acted  under  similar  laws,  will  tend  to  the  same  result. 
They  have  uniformly  considered  the  purchaser  as  representing  the 
original  claimant. 

The  practice  of  the  board  at  Galena  was  uniform  in  thus  constru- 
ing the  law.  Such  was  the  construction  on  exactly  like  acts  by 
the  boards  of  Dubuque,  Mineral  Point,  Burlington,  etc. 

These  acts  are  the  same.  1  Land  Laws  549,  562.  And  see 
particularly  Senate  document  for  1835-6,  Vol.  1  doc.  16,  pp.  7,  15, 
33,  69,  etc.  where  many  cases  will  be  found  where  confirmations 
were  made,  as  in  the  present  instance. 

It  is  well  settled,  then,  adjudications  made  by  boards  of  com- 
missioners are  conclusive.  Such  is  the  law  of  this  court. 
2  Gilm.  598.  But  they  are  only  conclusive  when  within  au- 
thority of  law  ;  but  admitting  the  expressions  in  the  law  of 
1829  to  be  ambiguous,  it  is  perfectly  notorious  what  has  been 
the  construction  of  the  board.  In  a  vast  majority  of  appli- 
cations, assignees  and  grantees  represented  the  original  claimants. 
It  will  not  be  pretended  that  the  board  had  a  right  to  give  a  cer- 
tificate to  any  one.  They  were  bound  by  the  law.  When  no 
claimant  came  forward,  as  purchaser,  heir,  devisee,  or  permittee, 
to  demand  the  right,  they  gave  it  to  the  legal  representative  of  the 
original  claimant,  and  let  the  act  of  congress  decide  who  was 
such. 

This  course  of  action  on  the  part  of  the  various  boards  of  com- 
missioners has  been  sanctioned  by  congress  and  by  the  government. 
In  this  particular  case,  the  law  of  1836  required  the  board  to  file 
the  evidence  with  the  register  and  receiver.  Patents  have  issued 
to  purchasers  as  legal  representatives  of  their  grantors. 

In  Missouri,  similar  questions  have  often  arisen   under 
[*  469]  like  acts  of  congress,  and  the  case  of  Montgomery  t?.  Lan-. 
dusky,  9  Missouri  711,  is  an  authority  in  point  for  the 
doctrine  I  maintain. 
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If  tliib  be  the  true  construction  of  the  hiw  of  1829,  then  the 
various  questions  connected  with  the  instructions  of  the  court 
below  become  unimportant. 

7.  It  is  unnecessary  to  examine  particukiily  the  questions  con- 
nected with  the  motion  for  a  new  trial,  and  for  an  amendment  of 
the  record. 

The  first  has  already  been  fully  considered,  even  admitting 
that  an  exception  was  taken  at  the  trial.  The  amendment  of  the 
record  was  a  matter  of  discretion  and  the  refusal  was  proper,  be- 
cause to  amend  it  in  the  manner  requested,  would  have  s[)read  a 
iact  on  its  pages  which  did  not  occur.  It  would  be  to  allow  it  to 
speak  what  a  party  supposed  and  understood  to  take  place,  and 
not  the  actual  fact. 

On  the  whole,  it  is  insisted  that  the  judgment  below  should  be 
affirmed.  There  have  been  three  trials  in  the  courts  below,  the 
last  of  which  was  with  the  consent  of  the  plaintiff  below,  all  re- 
sulting in  the  same  way.  Full  justice  has  been  done  between 
the  parties. 

Opinion  of  the  court  by  Purple,  J.  This  was  an  action  com- 
menced in  the  county  court  of  Jo  Daviess  county,  to  recover  the 
possession  of  a  certain  lot  of  ground  in  the  city  of  Galena.  The 
declaration  contains  two  counts.  The  first  count  describes  the 
lot  as  being  "-lot  No.  three,  on  the  east  side  of  Main  street,  and 
running  back  to  Water  street,  on  the  west  side  of  Fevre  river." 
The  second  count  describes  the  lot  as  being  "lot  No.  three,  on 
the  east  side  of  Main  street,  and  running  back  to  Water  street, 
on  the  west  side  of  Fevre  river,  known  and  designated  before  the 
survey  of  the  town  of  Galena,  as  a  lot  situated  on  Main  street,  ad- 
joining Peck's  warehouse,  and  bounded  by  Main  street  on  tlie 
west,  by  Peck's  lot  on  the  south  and  Fevre  river  on  the  east." 

There  were  two  trials  of  the  cause  in  the  county  court, 
verdicts  in  favor  of  the  plaintiff,  and  new  trials  granted.  [*  470] 
Tlie  defendant  then   moved  the    court  for  a  change    of 
venue  in  the  cause,  which  motion  was  allowed,  and  by  agreement 
the  cause  was  taken  to  the  Jo  Daviess  county  circuit  court. 

On  the  9th  day  of  October,  1847,  the  said  cause  came  on  for 
trial  in  the  said  circuit  court,  and  the  following  verdict  was  re- 
turned by  the  jury:  "We,  the  jury,  find  the  defendant  guilty  of 
unlawfully  witholding  the  premises  claimed  by  the  plaintiff,  as 
alleged  in  his  declaration,  and  find  that  the  estate  established  in 
the  plaintiff  on  the  trial  is  an  estate  in  fee  simple,"  etc. 

The  plaintiff  first  called  Charles  G.  Thomas  as  a  witness,  who 
being  sworn,  stated  that  he  was  acquainted  with  George  Mixter's 
handwriting;  that  he  had  seen  him  wri.te  often,  and  that  he  be- 
lieved the  signature  to  the  instrument  purporting  to  be  signed  by 
said  Mixter  to  be  in  the  proper  handwriting  of  the  said  Mix- 
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ter,  and  that  said  Mixter  was,  at  the  time  the  said  instru- 
ment bore  date,  acting  register  of  the  land  office  at  Dixon,  IIU- 
nois,  and  that  Galena  was  in  the  Dixon  land  district,  and  tliere- 
upon  the  plaintiff  offered  to  read  in  evidence  to  the  jury  the  in- 
strument, which  was  in  words  and  figures  following,  to  wit: 

"I,  George  Mixter,  register  of  tlie  land  office  at  Dixon,  Illinois, 
certify  that  on  the  20t]i  day  of  February,  A.  d.  1838,  lot  No. 
three,  (d)  Main  and  Water  street,  Galena,  llli)iois,  (which  then 
and  now  is  in  the  Dixon  land  district,)  was  entered  and  pur- 
chased of  the  United  States  in  the  name  of  '  the  legal  represen- 
tatives of  R.  P.  Guyard,  '  which  fact  of  such  entry  and  purchase 
appears  of  record  in  my  office. 

Given  under  my  hand  at  Dixon,  this  twenty-ninth  (29)  day  of 
October,  a.  d.  1846. 

(Signed)  Geo.  Mixter,  register." 

The  plaintiff  then  called  Dan  Stone  as  a   witness,   wlio  being 
duly  sworn,  said  he  was  acquainted  with  the   handwrit- 
[*471]  ing  of  Samuel  Hackelton,  and  had  seen  him  write,  and  be- 
lieved the  signature  to  be  genuine  to  the  certificate,  pur- 
porting to  be  signed  by  him,  in  the  words  and  figures  following, 
to  wit: 

"Land  Office,  Galena,  September  26,  1840. 
I  hereby  certify,  that  the  foregoing  entries  are  correctly  copied 
from  the  records  of  this  office. 

(Signed)  Samuel  Hackelton,  Register." 
Which  certificate  was  at  the  end  of  a  paper  book,  purporting 
to  be  a  statement  of  the  sale  of  town  and  out-lots  in  the  town  of 
Galena,  Illinois,  and  which  was  set  down  in  separate  and  dis- 
tinct columns,  1st,  the  number  of  ths  certificate;  2nd,  the  date 
of  the  entry;  3rd,  the  name  of  the  purchaser;  4tli,  the  number 
of  the  lot;  5th,  its  situation,  etc.  And  said  Stone  also  stated, 
that  at  that  time,  lie  (Hackelton)  was  the  acting  register  of  the 
land  office  of  the  Galena  land  district,  and  thereupon  the  plaintiff 
offered  to  read  in  evidence  an  extract  from  said  paper  book, 
which  showed,  that  on  the  20th  day  of  February,  1888,  lot  three. 
Main  and  Water  streets,  was  entered  in  the  name  of  "the  les^al 
representatives  of  R.  P.  Guyard."  Said  Stone  also  stated,  that 
in  September,  1840,  and  prior  thereto,  the  land  office  was  at 
Galena,  and  was  subsequently  removed  to  Dixon.  To  the  read- 
ing of  which  extract  in  evidence  to  the  jury,  the  defendant  by 
his  counsel  objected,  and  the  court  overruled  the  objection,  and 
the  extract  as  aforesaid  was  read  to  the  jury,  and  the  defendant 
by  his  counsel  excepted. 

The  plaintiff  then  offered  in  evidence  two  certain  acts  of  con- 
gress which  are  as  follows: 

"An  act  authorizing  the  laying  off  a  town  on   Bean  river,  in 
the  state  of  Illinois,  and  for  other  purposes. 
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1.  Be  it  enacted,  etc.  Tliat  a  tract  of  land  in  the  state  of 
Illinois,  at  and  including;  "Galena,"  on  Bean  river,  sliall,  under 
the  direction  of  the  surveyor  of  the  public  lands  for  the  states  of 
Illinois  and  Missouri,  and  the  territory  of  Arkansas,  be  laid  off 
into  town  lots,  streets  and  avenues,  and  into  out-lots,  having  re- 
gard to  the  lots  and  streets  already  surveyed,  in  such  manner, 
and  of  such  dimensions,  as  he  may  think  proper:  Pro- 
vided,  thattlie  tract  so  to  be  laid  off  shall  not  exceed  the  [*472] 
quantity   coucained  in  one   entire  section,  nor  the    town 

lots  one  quarter  of  an  acre  each,  nor  shall  the  out-lots  exceed 
the  quantity  of  two  acres  each.  When  the  survey  of  the  lots 
shall  be  completed,  a  plat  thereof  shall  be  returned  to  the  secre- 
tary of  the  treasury,  and  within  twelve  months  thereafter  the 
lots  shall  be  offered  to  the  highest  bidder  at  public  sale,  under 
the  direction  of  'the  president  of  the  United  States,  and  at  such 
other  times  as  he  shall  think  proper:  Provided,  that  no  town  lot 
shall  be  sold  for  a  sum  less  than  five  dollars;  and  provided  further, 
that  a  quantity  of  ground  of  projier  width  on  the  said  river 
and  running  therewith  the  whole  length  of  the  said  town,  shall 
be  reserved  from  sale  for  public  use,  and  remain  forever  a  com- 
mon highway. 

2.  And  be  it  further  enacted,  that  it  shall  be  the  duty  of  the 
said  surveyor  to  class  the  lots  already  surveyed,  in  the  said  town 
of  Galena,  into  three  classes,  according  to  the  relative  value 
thereof,  on  account  of  situation  and  eligibility  for  business, 
■without  regard,  however,  to  the  improvements  made  thereon; 
and  previous  to  the  sale  of  the  said  lots  as  aforesaid,  each  and 
every  person,  or  his,  her,  or  their  legal  representative  or  repre- 
sentatives, who  shall  heretofore  have  obtained  from  the  agent  of 
the  United  States  a  permit  to  occupy  any  lot  or  lots  in  the  said 
town  of  Galena,  or  who  shall  have  actually  occupied  and  im- 
proved any  lot  or  lots  in  the  said  town,  or  within  the  tract  of 
land  hereby  authorized  to  be  laid  off  into  lots,  shall  be  permitted 
to  purchase  such  lot  or  lots,  by  paying  therefor,  in  cash,  if  the 
same  fall  within  the  first  class,  as  aforesaid,  at  the  rate  of  twenty- 
five  dollars  per  acre;  if  within  the  second  class,  at  the  rate  of 
fifteen  dollars  per  acre,  and  if.  within  the  third  class,  at  the  rate 
of  ten  dollars  per  acre:  Provided,  that  no  one  of  the  persons 
aforesaid  shall  be  permitted  to  purchase  l)y  autliority  of  this 
section  more  than  one-half  acre  of  ground;  unless  a  larger  quantity 
shall  be  necessary  to  embrace  permanent  improvements  already 
made. 

Approved  February  5,  1829." 

"  An  act  to  amend  an  act  entitled  '  an  act  authorizing  [*  473] 
the  laying  off  a  town  on  Bean  river,  in  the  state  of  Illi- 
nois, and  for  other  purposes,"  approved  fifth  February,  eighteen 
hundred  and  twenty-nine. 
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1.  Be  it  enticted  etc.  that  all  acts  and  duties  required  to  be 
done  and  performed  by  the  surveyor  of  the  states  of  Illinois  and 
Missouri,  and  the  territory  of  Arkansas,  under  the  act  to  which 
this  is  an  amendment,  shall  be  done  and  performed  by  a  board  of 
commissioners  of  three  in  number,  any  two  of  whom  shall  form 
a  quorum  to  do  business;  said  commissioners  to  be  appointed  by 
the  president  of  the  United  States,  and  shall,  previous  to  their 
entering  upon  the  discharge  of  their  duties,  take  an  oath  or  af- 
firmation to  perform  the  same  faithfully  and  impartially. 

2.  And  be  it  further  enacted,  that  the  said  commissioners  shall 
also  have  power  to  hear  evidence  and  determine  all  claims  to  lots 
of  ground  arising  under  the  act  to  which  this  is  an  amendment, 
and  for  this  purpose  the  said  commissioners  are  authorized  to  ad- 
minister all  oaths  that  may  be  necessary,  and  reduce  to  writing 
all  the  evidence  in  support  of  claims  to  pre-emption  presented 
for  their  consideration ;  and  when  all  the  testimony  shall  have 
been  heard  and  considered,  the  said  commissioners  shall  file  with 
the  register  and  receiver  of  the  land  ofhce  at  Galena,  the  testi- 
mony in  the  case,  together  with  a  certificate  in  favor  of  each 
person  having  the  right  of  pre-emption  ;  and  upon  making  pay- 
ment to  the  receiver  at  Galena,  for  the  lot  or  lots  to  which  such 
person  is  entitled,  the  receiver  shall  grant  a  receipt  therefor,  and 
issue  certificates  of  purchase,  to  be  transmitted  to  the  general 
land  office,  as  in  other  cases  of  the  sale  of  public  lands. 

8.  And  be  it  further  enacted,  that  the  register  and  receiver  at 
Galena,  after  the  board  of  commissioners  have  heard  and  deter- 
mined all  the  cases  of  pre-emption  under  the  act  to  which  this  is 
an  amendment,  shall  expose  the  residue  of  lots  to  public  sale  to 
the  highest  bidder,  after  advertising  the  same  in  three  public 
newspapers  at  least  six  weeks  prior  to  the  day  of  sale,  in 
[*  474]  the  same  manner  as  provided  for  the  sale  of  the  public 
lands  in  other  cases;  and  after  paying  to  the  commis- 
sioners the  compensation  hereinafter  allowed  them,  and  all  the 
other  expenses  incident  to  the  said  survey  and  sale,  the  receiver 
of  the  land  office  shall  pay  over  the  residue  of  the  money  he  may 
have  received  from  the  sale  of  lots  aforesaid,  b]^  pre-emption  as 
well  as  at  public  auction,  into  the  hands  of  the  county  commis- 
sioner of  Jo  Daviess  county,  to  be  expended  by  them  in  the  erec- 
tion of  public  buildings,  and  the  construction  of  suitable  wharves 
in  the  town  of  Galena. 

4.  And  be  it  further  enacted,  that  the  commissioners  appointed 
to  carry  this  act  into  effect,  shall  be  paid  by  the  receiver  six  dol- 
lars each,  per  day,  for  their  services,  for  every  day  they  are 
necessarily  employed. 

Approved  July  2d,  1886." 

To  the  reading  of  which  said  act  of  congress  in  evidence,  the 
defendant's  counsel  objected  and  excepted. 
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The  plaintiff  then  called  Daniel  Wann,  who  being  sworn,  testi- 
o'ed  that  he  was  one  of  tlie  acting^  commissioners  with  John 
Turney  and  Samuel  Leech,  under  said  act  of  congress  of  1836  ; 
that  they,  as  such  commissioners,  kept  a  record  of  their  pro- 
ceedings and  doings,  and  employed  a  clerk,  and  that  he  recog- 
nized a  book  then  shown  to  him  as  being  the  said  record  of  their 
proceedings  and  doings,  and  that  Phillip  B.  Bradley  was  their  clerk, 
and  that  the  entry  in  the  said  book  was  in  the  liandwriting  of 
the  said  Bradley,  and  therefrom  the  plaintiff  offered  to  read  in. 
evidence  an  extract  from  page  169  of  said  record,  in  the  words 
and  figures  following,  to  wit: 

"The  legal  representatives  of  Robert  P.  Guyard  claim  Lot  No. 
3,  between  Main  and  Water  streets,  and  in  support  of  their  claim 
produced  a  certified  copy  of  a  permit,  granting  the  same  to  Rob- 
ert P.  Guyard,  dated  March  12,  1828,  signed  Charles  Smith, 
together  v/ith  evidence  of  the  loss  of  the  original  permit. 

"The  commissioners  are  of  opinion,  that  the  legal  represent- 
atives of  Robert  P.  Guyard  are  entitled  to  a  pre-emption 
to  said   Lot  No.  3,  embracing  twenty-four  feet  fronton  [*  475] 
Mam  street  and  forty-seven  feet  front  on  Water  street, 
containing  .08  of  an  acre  of  the  first  class." 

To  the  testimony  of  said  witness,  and  to  the  reading  of  said 
extract  from  said  book  in  evidence  to  the  jury,  the  defendant  by 
his  counsel  ol)jected,  and  the  objection  was  overruled  by  tlie 
court;  and  thereupon  the  court  permitted  the  said  extract  to  be 
read  to  the  jury,  to  which  ruling  of  the  court  the  defendant,  by 
his  counsel,  excepted.  The  said  witness,  Daniel  Wann,  then  re- 
cognized a  book  shown  to  him  by  plaintiff's  counsel,  as  the-  origi- 
nal "Permit  Book,"  so  called,  being  a  record  of  the  superintend- 
ent of  the  U.  S.  lead  mines,  of  permits  to  lots  in  the  town  of 
Galena;  that  said  book  was  before  the  said  commissioners,  and 
that  they  acted  upon  it.  To  all  which  testimony  in  relation  to 
said  permit  book,  the  defendant,  by  his  counsel,  objected,  but  the 
court  overruled  the  objections. 

The  plaintiff  then  called  Albion  T.  Crow,  who  being  duly 
sworn,  testified  that  he  was  acquainted  with  Charles  Smith,  who 
was  acting  superintendent  of  tlie  U.  S.  lead  mines,  at  Galena,  on 
March  12,  1828,  and  that  Martin  Thomas  was  the  real  superin- 
tendent at  the  time,  and  that  an  entry  in  said  permit  book,  bear- 
ing date  of  March  12,  1828,  was  in  the  liandwriting  of  said 
CharJes  Smith  ;  and  thereupon  the  plaintiff  offered  to  read  in 
evidence  an  entry  in  said  permit  book,  which  was  in  the  words 
and  figures  following,  to  wit: 

"Robert  P.  Guyard  is  permitted  to  occupy  lot  No.  3,  Wharf 
Row,  under  the  usual  restrictions. 

Galena,  March  12,  1828. 

(Signed)  Charles  Smith." 
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To  the  reading  of  whicli  entry  in  evidence,  the  defendant,  by 
liis  counsel,  objected,  which  objection  was  overruled  by  the  court, 
and  the  said  entry  read  to  the  jury,  to  which  ruling  of  the 
court,  in  permitting  said  entry  in  the  permit  book  to   be  read  to 

the  jury,  the  defendant,  by  his  counsel,  excepted. 
[*  476]      The  plaintiff  then  offered  to  read  in  evidence  to  the  jury 
an  instrument  in  writing,  purporting  to  be  signed  by  R.  P. 
Guyard,  and  the  proof  and  authentication  thereof,  whicli  was  in 
the  words  and  figures  following,  to  wit: 

"For  value  received,  I  have  this  day  bargained  and  sold,  and 
by  these  presents,  do  bargain,  sell,  convey  and  confirm  unto 
Milton  G.  Burnett,  all  my  right,  interest  and  claim  to  a  certain 
lot  in  the  town  of  Galena,  (permit  being  lost,  the  number  not 
recollected,)  situated  on  Main  street,  nearly  opposite  Lytle  & 
Wann's  store,  and  immediately  adjoining  Peck's  warehouse,  and 
bounded  as  follows:  by  Main  street  on  the  west,  by  Peck's  lot  on 
the  south,  and  Fever  river  on  the  east,  running  on  to  the  river 
just  below  a  stone  wall,  about  two  or  three  high,  at  the  edge  of 
low  water  mark,  and  to  the  best  of  my  recollection,  it.  is  the 
third  from  the  corner,  Soulard  owning  the  corner  and  Peck  the 
next  lot.  To  have  and  to  hold  the  above  described  lot,  with  all 
and  singular  the  improvements  thereon:  I  warrant  and  defend 
the  said  M.  G.  Burnett,  from  all  other  persons  except  the  United 
States  of  America.  Given  under  my  hand  and  seal,  this  the 
thirteenth  day  of  October,  in  the  year  of  our  Lord  eighteen  hun- 
dred and  twenty  nine. 

(signed)  R.  P.  Guyard,  [L.  S.] 

Witness,  E.  Kerney. 

Mineral  Point,  Oct.  13,  1829. 
State  of  Illinois, 
Gallatin  County, 

Before  me,  Williams  Edwards,  the  undersigned,  acting  justice 
of  the  peace  in  and  for  said  county  and  state  above  named,  ap- 
peared Isaiah  L,  Potts,  who  being  duly  sworn,  says,  that  he  was 
well  acquainted  with  Elliott  Kerney,  a  subscribing  witness  to  a 
deed  made  by  R.  P.  Guyard,  to  Milton  G.  Burnett,  and  dated  at 
Mineral  Point,  October  13th,  1829,  both  before  and  after  the 
date  of  said  deed,  up  to  the  time  of  his  death,  which  was  in 

and  was  well  acquainted  with  his  handwriting  during   the 
whole  time,  and  verily  believes  the  above  signature  to  be 
[*'477]  Elliott  Kerney's,  who  he  knows  resided  in  or  about  Min- 
eral Point,  during  the  whole  of  1829  and  a  partof  thirty, 
to  the  best  of  his  belief.     Given  under  my  hand  and  seal  this  19th 
day  of  May,  1845. 

(Signed)  Isaiah  L.  Potts,  [L.  S.] 

Sworn  and  subscribed  to,  this  19th  day  of  May,  A.  D.  1845. 
(signed)  William  Edwards  [J.  P.] 
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SS. 


State  of  Illinois, 
Gallatin  County. 

1,  Leonard  White,  clerk  of  tlie  county  commissioners'  court  in 
and  for  said  county,  do  certify,  that  the  above  William  Edwards, 
who  signed  the  above  affidavit,  is  and  was,  at  the  time  of  taking 
the  same,  an  acting  justice  of  the  peace,  duly  commissioned  and 
qualified  as  such,  and  that  full  faith  and  credit  are  due  to  his  ofiQ- 
cial  acts  as  such. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  the 
[l.  s.]     seal  of  said  court,  at  Equality,  this  21st  day  of  May, 
A.  D.  1845. 
(Signed)  Leonard  White. 

Territory  of  Wisconsin,  )  ss. 
County  of  Iowa.        \ 

William  Henry,  of  the  town  of  Mineral  Point,  in  the  county 
aforesaid,  being  duly  sworn,  on  his  oath,  says  he  was  acquainted 
with  R.  P.  Gu3^ard  (whose  name  appears  to  the  annexed  deed  of 
conveyance  to  Milton  G.  Burnett,  dated  at  Mineral  Point,  Octo- 
ber 13,  1829),  when  said  Guyard  lived  in  Galena  ;  also  when  he 
lived  in  Mineral  Point.  Deponent  further  states,  he  has  seen 
much  of  said  Guyard's  handwriting,  and  have  seen  him  write, 
and  knows  that  said  Guyard  lived  in'  Mineral  Point  in  the  .year 
1829,  and  this  deponent  believes  that  the  signature- to  the  deed 
hereto  annexed,  is  in  the  handwriting  of  said  R.  P.  Guyard. 

(Signed)  William  Henry,     [l.  s.] 

Sworn  to  and  subscribed  before  me,  James  S.  B'wden,  a  justice 
of  the  peace,  in  and  for  Iowa  count}^  aforesaid,  this  12tli  day  of 
June,  A.  D.  1845. 

(Signed)  James  S.  Bowden   [J.  P.] 

Territory  of  Wisconsin,  )  [*478] 


County  of  Iowa.  \  " 
I,  Henry  L.  Dodge,  clerk  of  the  district  court  of  the  United 
States,  within  and  for  said  county  and  territory,  do  hereby  certi- 
fy that  James  S.  Bowden,  whose  name  appears  to  the  above  affi- 
davit, was,  on  the  day  and  date  thereof,  and  now  is  an  acting  jus- 
tice of  the  peace,  in  and  for  said  count}^  and  territory,  duly  elect- 
ed and  qualified,  and  that  as  such,  full  faith  and  credit  are,  and 
of  right  ouo'ht  to  be  "'iven  to  all  of  his  official  acts.  And  I  fur- 
ther  certify,  that  the  above  signature,  purporting  to  be  his,  is  gen- 
uine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 

[l.  s.]     the  seal  of  our  said  court,  at  the  clerk's  office  in(the) 

Mineral  Point,  in  said  county,  this  12th  day  of  June, 

A.  D.  1845. 

(Signed]  Henry  L.  Dodge,  D.  C.  I.  C.,  W.  T. 

Recorded  this  13th  day  of  June,  A.  D.  1845,  at  nine  o'clock,  A.  M. 

(Signed)  Jeremiah  Bettis,  Recorder." 
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To  tho  reading  of  which  in  evidence,  as  aforesaid,  the  defend- 
ant, by  his  counsel,  objected,  first,  because  it  was  not  properly  au- 
thenticated; second,  because  of  a  variance  from  the  declaration  ; 
third,  it  was  not  such  an  instrument  as  title  could  enure  to  plaint- 
iff under,  and  for  other  reasons;  which  objections  were  overruled 
by  the  court,  and  the  instrument,  and  authentication  thereof,  were 
read  to  the  jury,  to  all  of  which  the  defendant,  by  his  counsel, 
excepted. 

The  plaintiff  then  called  William  H.  Bradle}^  who  being  sworn, 
said  he  was  acting  as  deputy  clerk  of  the  Jo  Daviess  county  court, 
and  thereupon  produced  the  record  of  the  said  court,  and  there- 
upon offered  to  read  in  evidence  certain  entries  from  the  records 
of  said  courts  in  this  suit,  when  pending  in  said  county  court.  To 
the  reading  of  all  which  entries  the  defendant,  by  his  counsel 
objected,  which  objection  was  overruled  by  the  court,  and  said  en- 
tries were  read  to  the  jury,  to  the  reading  of  which  the  defend- 
ant, by  his  counsel,  excepted. 
[*479]  The  plaintiff's  counsel  then  offered  the  transcript  from 
the  Jo  Daviess  county  court  in  this  state,  filed  May  20th, 
1847,  stating  that  he  desired  it  might  be  considered  in  evidence 
before  the  jur}^,  as  containing  a  transcript  of  the  entries  read 
from  the  record.  The  defendant's  counsel  objected,  which  ob- 
jection was  overruled  by  the  court,  to  which  defendant  excepted. 
The  transcript  was  not,  in  point  of  fact,  read  to  the  jury,  but  the 
court  allowed  the  transcript  to  go  to  the  jury,  as  aforesaid,  to 
which  defendant  objected,  which  objection  was  overruled,  and 
defendant  excepted. 

The  plaintifl  then  called  Charles  R.  Bennett,  who  being  sworn, 
testified  that  he  was  a  surveyor,  and  that  he  laid  off  the  town  of 
Galena  in  1837,  under  the  direction  of  the  commissioners,  and 
that  he  made  a  plat  of  the  town,  which  was  then  produced  and 
recognized  by  him  as  one  of  the  original  plats.  Said  witness 
stated  he  did  not  know  much  about  the  wharf  lots;  that  he  run 
off  the  new  lots  under  the  direction  of  the  commissioners  afore- 
said; that  he  did  not  know  how  the  old  lots  were  situated  on  the 
ground;  if  the  lines  of  old  lot  No.  3,  Wharf  Row,  were  run  out 
to  Main  street,  tliey  would  embrace  nearly  the  present  lot  No.  3; 
they  would  not  miss  it  very  much;  that  he  never  run  off  old  wharf 
lots,  and  only  judges  from  the  plat.  That  the  description  of  the 
lot  in  Guyard's  deed,  extended  out  to  Main  street,  would  take 
considerable  part  of  the  present  lot,  but  only  judges  from  the 
plat  like  anybody  else,  but  could  not  tell  what  proportion  better 
than  anybody  else  looking  at  the  plat;  does  not  know  the  present 
occupant  of  said  lot  No.  3,  Main  street.  None  of  the  lots  under 
the  present  survey  run  to  the  river.  On  the  cross-examination, 
said  witness  testified,  -that  he  did  not  know  the  boundary  line  of 
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the  old  wharf  lots;  cliat  he  judges  of  the  lines  only  by  his  e^'e  and 
the  map;  that  in  1829,  there  was  a  road  that  run  into  the  bottom 
across  the  square;  that  James  Craig,  a  witness  on  a  former  trial  in 
this  case,  was  dead. 

The  plaintiff  then  re-called  Albion  T.  Crow,  who  testified  tliat 
he  recollected  the  old  wharf  lots,  and  the  old  stone  wall  made 
by  Guyard  on  said  lots,  bat  he  did  not  know  whether 
wharf  lots  run  to  the  river  or  not;  that  Main  street  runs  [*480] 
now  as  it  did  then;  that  in  1829  the  triangular  piece 
of  ground  between  Wharf  Row  and  Main  street-  was  a  public 
square,  and  no  permits  were  ever  granted  upon  said  ground; 
that  he  w*as  acquainted  with  Guyard.  The  defendant  occupied 
present  lot  No.  3  under  the  new  survey,  during  the  year 
1845,  and  has  occupied  the  same  from  1836  to  the  present 
time.  The  Wharf  Row  lots  as  surveyed  by  the  superintendent, 
did  not  come  up  to  Main  street.  The  public  square  between 
the  Wharf  Row  lots  and  Main  street,  was  not  called  Main  street 
in  1829. 

Daniel  Wann  was  then  re-called  by  plaintiff,  who  testified,  that 
all  the  old  wharf  lots  were  changed;  three  of  them  were  changed 
to  front  on  Main  street  by  new  survey,  and  a  street  left  along  the 
river.  Soulard  owned  the  first  lot,  and  Peck  the  second  lot  in 
1829.  The  old  wharf  lots  did  not  run  up  to  Main  street.  That 
in  consequence  of  the  street  running  along  tlie  river,  the  lots  1, 
2  and  3  of  the  superintendent's  survey  were  extended  up  to  Main 
street  by  the  commissioner's  survey,  the  lines  of  the  old  survey 
and  the  new  survey  not  running  in  the  same  direction;  present 
lot  No.  3,  being  bounded  by  Main  and  Water  streets  ;  that  by 
virtue  of  the  permits  to  old  lots  1,  2  and  3,  pre-emptions  were 
granted  to  new  lots  1,  2  and  3. 

The  plaintiff  here  rested  his  case. 

The  defendant  then  called  Daniel  Wann,  who  testified  that  he 
knew  the  old  wharf  lots  in  1829;  that  they  fronted  upon  vacant 
ground  which  was  claimed  by  nobody,  being  a  public  square,  and 
said  lots  were  bounded  on  the  east  by  the  river;  the  deed  of 
Guyard  to  the  plaintiff  of  October  13th,  1820,  being  read  to  the 
witness,  he  stated  that  he  came  to  Galena  on  the  30th  day  of 
October,  1829,  and  subsequently,  on  the  3d  of  November,  1829, 
he  opened  a  store  nearly  opposite  wharf  lot  No.  3,  under  the 
style  of  L3'-tle  &  Wann;  that  there  never  was  any  such  firm  or 
store  here  before  that  time,  and  that  he  was  not  known  in  the 
country  before  Octol)er  30th,  1829,  nor  was  his  partner  Lytle; 
that  such  a  firm  or  store  as  Lytle  &  Wann  never  could 
have  been  known  in  Galena  on  October  13th,  1829;  that  [*481] 
he  never  rented  any  store  before  he  came  here,  October 
30th,  1829;  knows  he  can  not  be  mistaken  in   the  time  of  his 
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homing;  that  in' 1829,  b}^  the  description  of  said  deed,  it  would 
cave  conveyed  old  wharf  lot  No.  3. 

On  cross  examination,  witness  stated  that  a  part  of  the  old 
wharf  lots  were  taken  for  a  street,  and  present  lot  No.  3,  Main 
street,  was  given  in  substitution  of  wharf  lot  No.  3.  He  also 
stated  on  cross  examination,  that  if  the  western  boundary  of  tlie 
lot  conveyed  in  Guyard's  deed,  was  Main  street,  the  deed  con- 
veyed more  than  old  lot  No.  3,  and  would  thereby  cover  more  of 
the  present  lot  No.  3,  between  Main  and  Water  streets. 

Charles  Peck  was  then  called  by  dafendant,  and  being  sworn 
stated,  that  he  came  to  Galena  in  1827;  that  he  was  well  ac- 
quainted with  lots  in  Wharf  Row  in  1828  and  1829;  that  said  lots 
were  well  known  and  defined  as  constituting  Wharf  Row  in 
Galena;  that  he  owned  lot  No.  2,  Wharf  Row,  in  1829,  and  had  a 
building  thereon  at  that  time,  wliich  came  up  to  the  front  of  it; 
that  the  said  lots  fronted  on  vacant  ground,  laid  out,  used,  known 
and  occupied  as  a  public  square;  that  at  that  time  there  was  no 
lots  Ipid  out  on  the  said  public  square,  and  nobody  at  that  time 
claimed  any;  that  Soulard  owned  the  first  lot  on  wharf  Row  in 
1829,  and  that  old  lot  number  three,  Wharf  Row,  was  the  lot 
conveyed  by  the  deed  of  Guyard  to  the  plaintiff,  bearing  date 
October  13,  1829,  which  deed  was  read  to  him;  that  old  wharf 
lot  No.  3,  under  the  old  survey,  and  lot  No.  3,  under  the  new 
survey  are  different  grounds,  except  a  small  piece.  - 

On  cross  examination  said  witness  stated,  that  if  the  lines  of 
old  wharf  lots  one  or  two  were  extended  to  Main  street,  they  would 
embrace  part  of  lots  one  and  two,  now  owned  by  him  on  Main 
street  ;  that  he  does  not  claim  all  of  old  lots  one  and  two,  but  he 
claims  new  lots  one  and  two,  because  he  bought  them  of  the  Uni- 
ted States.  Witness  also  stated  on  his  cross  examination,  that  in 
1829  lot,  one  and  two,  as  surveyed  then,  did  not  run  to 
[*482]  Main  street,  and  he  did  not  claim  to  Main  street  for  lot 
two,  nor  for  lot  one  after  he  purchased  it ;  that  in  1829 
he  claimed  to  Fevre  river ;  that  l)y  virtue  of  the  permits  to  old 
lots  one  and  two  he  obtained  a  pre-emption  to  new  lots  one  and 
two,  and  purchased  them  of  the  United  States ;  that  since  the 
new  survey  he  claims  to  Main  street,  and  does  not  claim  to  Fevre 
river  ;  that  if  the  lot  in  Guyard's  deed  run  to  Main  street,  it  con- 
veyed more  than  old  lot  No.  3. 

A.  L.  Holmes  being  then  called  as  a  witness  for  defendant,  and 
being  sworn,  testified  that  he  was  present  on  a  former  trial  of 
this  cause,  and  assisted  in  trying  it,  and  recollects  the  testimony 
of  James  Craig,  a  witness  called  and  sworn  on  said  trial,  who  is 
now  dead  ;  that  James  Craig  testified  on  the  said  trial,  that  he, 
the  said  Craig,  was  appointed  a  surveyor  in  1827,  by  Martin 
Thomas,  then  superintendent  of  the  United  States  Lead  Mines, 
to  lay  off  the  town  of  Galena  ;  that  he  proceeded  to  lay  off  and 
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survey  said  town  of  Galena  into  streets  and  lots,  and  made  a  plat 
thereof,  a  true  copy  of  whicli  the  witness  then  identified  as  the 
same  plat  thereof,which  said  Craig  certified  to  on  said  trial,  and  was 
a  copy  of  the  original  plat  sent  to  the  proper  department  at  Wash- 
ington, which  said  map  went  to  the  jury  as  evidence  in  the  former 
trial  and  on  this  trial;  that  there  were  six  lots  laid  off  by  said  sur- 
vey, and  called  Wharf  Row,  on  the  west  bank  of  Fevre  river. 
That  the  said  Craig  further  testified  on  the  said  trial,  that  under 
the  acts  of  congress  anew  survey  was  made  of  the  town  of  Gale- 
na, in  the  yenrs  1886  and  1837,  under  the  direction  of  the  United 
States'  commissioners  to  lay  out  the  town  of  Galena,  and  that  he 
knew  the  location  and  boundaries  of  the  lots  under  the  new  sur- 
vey and  the  old  survey ;  that  he  had  in  his  possession  the  field 
notes  of  the  old  survey  made  by  him  in  1827;  that  he  had  since 
made  a  plat  and  survey,  showing  the  location  of  the  old  wharf  lots, 
and  of  the  lots  under  the  survey  of  1836  and  1837, which  plat  of  sur- 
vey and  certificate  was  in  the  handwriting  of  said  Craig.  The  wit- 
ness then  produced  it  to  the  jur}^  which  he  testified  was  the  same 
plat  used  on  the  former  trial  in  this  cause,  and  which  said 
Craig  testified  he  made,  and  which  correctly  represents  [*  483] 
lot  No.  3,  Wharf  Row,  under  the  old  survey,  and  lot  No. 
3,  Main  street  under  the  new  survey,  which  said  Craig  testified 
were  only  identical  to  the  extent  of  144  square  feet ;  and  the 
said  witness  then  explained  to  the  jury,  that  said  Craig  testi- 
fied that  wharf  lot  No.  3  covered  only  144  square  feet  of  pres- 
ent lot  No.  3,  as  shown  by  said  diagram;  that  wharf  lots  were  for- 
ty feet  front  by  eighty  feet  deep,  and  the  present  lot  No.  3  was 
twenty-four  feet  front  on  Main  street  by  forty-seven  feet  on  Wa- 
ter street ;  that  the  lots  under  the  new  survey  occupied  ground 
which  was  vacant  under  the  old  survey,  excepting  the  144  square 
feet  as  shown  by  the  diagram. 

On  the  cross  examination  said  witness  testified,  that  Craig  said 
on  the  former  trial,  that  lots  one,  two  and  three  under  the  new 
survey,  W3re  given  by  the  commissioners  in  lieu  or  substitution 
for  lots  one,  two  and  throe  on  Wharf  Row,  for  the  reason  that  a 
street  called  Water  street  was  laid  out  along  the  bank  of  the 
river,  which  was  required  by  the  laws  of  congress,  and  which  the 
commissioners  made  one  hundred  feet  wide,  covering  a  part  of 
the  ground  occupied  by  the  old  wharf  lots,  and  that  the  new  lots 
cue,  two  and  three  on  Main  street,  were  given  to  persons  Avho 
had  lots  on  Wharf  Row  ;  that  he,  said  Craig,  further  testified, 
that  the  description  in  Guyard's  deed  to  plaintiff  of  October  13, 
I829,was  a  very  good  description  of  lot  No.  3  under  the  new  survey, 
inasmuch  as  it  was  bounded  on  Main  street  and  by  Peck's  present 
lot  on  the  south.  It  was  conceded  by  both  parties  on  the  trial, 
that  Guyard  had  been  dead  many  years. 

^    The  plaintiff  then   called   Charles   Bracken  as  a  witness,  who 
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testified  that  he  was  well  acquainted  witli  Guyard,  and  that  he 
(Guyard),  lived  at  Mineral  Point  in  September,  October,  Novem- 
ber and  December,  1829. 

The  counsel  for  the  defendant  asked  the  court  to  instruct  the 

"  3.  That  said  deed  from  Guyard  to  said  plaintiff,  dated  Octo- 
ber 13,  1829,  does  not  prevent  the  defendant  from  setting  up  a 
title  to  other  and  different  ground  from  that  described  is  said  deed; 
that  if  the  jury  believed  that  the  defendant  had  at  the 
[*  484]  time  of  the  commencement  of  this  suit,  actual  and  peace- 
able possession  of  the  ground  described  in  said  plaintiff's 
declaration,  and  that  said  plaintiff's  deed  does  not  cover  said 
ground,  then  the  jury  must  find  for  the  defendant. 

4.  That  if  the  jury  believe  from  the  evidence,  that  the  ground 
in  dispute  is  other  and  different  ground  from  that  conveyed  in 
said  deed  from  Guyard  to  the  plaintiff,  and  said  ground  in  dis- 
pute was  entered  by  Guyard's  representatives,  and  the  defendant 
was  in  possession  of  the  same  at  the  commencement  of  this  suit, 
then  the  jury  must  find  for  the  defendant. 

5.  That  iif  the  jury  believe  from  the  evidence,  that  Guyard 
conveyed,  by  his  deed  of  1829,  to  the  plaintiff,  lot  No.  3,  on 
Wharf  Row,  and  that  the  lot  described  in  the  plaintiff's  declara- 
tion is  a  different  lot  of  ground  from  lot  No.  3,  on  Wharf  Row, 
then  the  jury  must  find  for  the  defendant. 

6.  That  if  the  juiy  believe  from  the  evidence,  that  a  part  of 
the  lot  described  in  the  deed  of  Gu3'ard  to  the  plaintiff,  is  cov- 
ered by  the  lot  described  in  the  plaintiff's  declaration,  then  the 
jury  can  find  for  the  plaintiff  that  part  of  the  present  lot  which  is 
identical  with  the  old  lot  on  Wharf  Row,  and  no  more." 

The  court  refused  to  give  these  instructions. 
The  plaintiff  then  asked  the  court  to  give  the  five  following 
instructions  to  the  jury  : 

1.  If  the  jury  believe  from  the  evidence,  that  the  right  of  pre- 
emption to  lot  No.  3,  under  the  new  survey,  was  granted  by  the 
commissioners  by  virtue  of  the  permit  for  old  lot  No.  3,  then  the 
action  of  the  commissioners  is  final  and  conclusive  as  to  the  right 
of  such  pre-emption  to  new  lot  No.  3. 

2.  If  the  jury  believe  from  the  evidence,  that  the  lot  granted 
in  the  deed  from  Guyard,  in  1829,  to  plaintiff,  was  a  part,  or  the 
whole  of  old  lot  No.  3,  and  that  the  old  lot  comprehended  a  part 
of  the  new  lot  No.  3,  and  that  by  virtue  of  the  permit  to  the  old 
lot,  a  pre-emption   was  granted  to  the  legal  representatives  of 

Guyard,  and  an  entry  made  in  the  land  office  of  new  lot 
[*  485]  No.  3,  in  the  name  of  the  legal  representatives  of  Guy- 
ard, then  the  legal  title  of  the  plaintiff  is  perfect  to  the 
new  lot,  and  the  deed   of  1829   enures  to  enable  the  plaintiff  to 
hold  the  new  lot  No.  3  ;  and  if  they  further  believe  that  the  de- 
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fendant  was  in  possession  of  the  same,  or  claimed  title  or  interest 
therein  at  the  commencement  of  the  action,  then  the  plaintiff  is 
bound  to  recover. 

3.  That  tiie  difference  between  the  old  suTvey  and  the  new, 
can  not  affect  the  right  of  the  plaintiff  to  recover,  provided  the 
jury  believe  that  old  lot  No.  8,  comprehended  a  part  of  new  lot 
No.  3,  and  provided  further,  they  believe,  that  by  virtue  of  the 
permit  to  the  old  lot,  a  pre-emption  was  granted  to   the  new  lot. 

4.  That  if  the  jury  believe  from  the  testimony,  that  in  the 
deed  of  1829,  Guyard  claimed  to  Main  street,  and  by  the  deed 
conveyed  to  Main  street,  that  it  is  perfectly  immaterial  whether 
the  permit  gave  land  to  Main  street,  or  whether  Guyard's  claim 
was  good  to  Main  street;  still,  that  an  entry  at  the  land  office  in 
the  name  of  the  legal  representative  of  Guyard,  would  enure  to 
the  benefit  of  Guyard's  grantee,  (the  plaintiff,)  for  all  granted  by 
the  deed  covered  by  the  entry." 

All  the  foregoing  instructions  were  given,  as  asked  for  by 
plaintiff. 

The  jury  having  found  a  verdict  for  the  plaintiff,  the  defend- 
ant, by  his  counsel,  moved  the  court  for  a  new  trial,  for  the  rea- 
sons that  the  court  gave  improper  instructions,  and  refused  pro- 
per instructions  to  the  jury  ;  that  the  court  permitted  improper 
testimony  and  excluded  legal  testimony  ;  and  that  the  verdict 
was  against  law  and  evidence;  which  motion  was  overruled.  The 
records  did  not  show  that  the  defendant  excepted  tj  the  opinion 
of  the  court  overruling  the  said  motion  for  a  new  trial,  and'  he 
moved  to  amend  the  records  to  show  that  fact,  on  affidavit  filed, 
which  motion  was  overruled. 

The  following  are  the  errors  relied  on  to  reverse  the  judgment 
in  this  case: 

1.  That  the  court  erred  in  permitting  the  plaintiff's  counsel  to 
read  in  evidence  to  the  jury,   an  extract  from  Ji  certain 
paper  book,  purporting  to  be  signed  by  Samuel  Hackel-  [*  486] 
ton,  register.  Galena  land  office. 

2.  That  the  court  erred  in  permitting  the  plaintiff's  counsel  to 
read  to  the  jury  two  acts  of  the  congress  of  the  United  States,  to 
wit:  the  act  of  February  5,  1829,  (4  Story's  laws  U.  S.,  2163,) 
and  the  act  of  July  2,  1836.  {Ihid.  2463.) 

3.  Tliat  the  court  erred  in  permitting  the  plaintiff's  counsel  to 
read  in  evidence  to  the  jury  what  purported  to  be  an  extract 
from  a  record  of  the  proceedings  and  doings  of  certain  com- 
missioners, under  the  said  act  of  congress  of  1836,  and  also  per- 
mitting Daniel  Wann's  testimony  in  relation  thereto,  to  go  to  the 
jury. 

4.  That  tlie  coui't  erred  in  permitting  the  plaintiff's  counsel  to 
read  in  evidence    to  the  jury,    a  certain  instrument  in   writing, 
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purporting  to  be  signed  by  one  R.  P.  Guyard,  and  tlie  proof  and 
authentication  thereof. 

5.  That  the  court  erred  in  permitting  the  plaintiff's  counsel  to 
read  in  evidence  to  the  jury,  certain  entries  from  the  record  of 
the  Jo  Daviess  county  court  in  this  suit,  when  pending  in  that 
court,  and  also  in  permitting  the  transcript  of  the  proceedings  in 
the  Jo  Daviess  county  court  in  this  suit,  to  go  to  the  jury  with- 
out being  read,  though  defendant's  counsel  insisted  upon  the 
same  being  read. 

6.  The  court  erred  in  refusing  to  give  the  third,  fourth,  fifth 
and  sixth  instructions,  as  asked  for  by  defendant's  counsel. 

7.  The  court  erred  in  giving  the  first,  second,  third  and  fourth 
instructions  asked  for  by  the  plaintiff's  counsel. 

8.  The  court  erred  in  refusing  to  grant  a  new  trial  in  this  case. 

9.  The  court  erred  in  refusing  to  amend  the  record  in  this  case, 
as  asked  for  by  defendant. 

A  copy  of  the  original  map  of  the  town  of  Galena,  showing  the 
situation  of  the  "Wharf  Row"  lots,  a  plat  drawn  by  Capt.  Craig, 
showing  the  relative  positions  of  the  old  Wharf  lots,  and  the  lots 
under  the  new  survey  of  the  town  of  Galena,  together 
[*-iS7]  with  a  map  of  the  new  survey  of  the  town  of  Galena,  ac- 
companied the  record  in  this  case  and  were  made  part 
thereof. 

The  several  errors  assigned  upon  this  record,  and  the  points 
arising  under  them,  will  be  considered  in  their  order. 

With  regard  to  the  first,  the  court  is  of  the  opinion  that  the 
objection  taken  to  the  certificate  of  Samuel  Hackelton,  register 
of  the  land  office,  is  too  technical  to  be  allowed  to  prevail.  The 
act  of  the  general  assembly  of  this  state,  of  the  10th  of  January, 
1827  (Revised  Laws,  1833,  p.  280),  makes  the  certificate  of  any 
register  or  receiver,  of  any  land  office  of  the  United  States,  to 
any  fact,  or  matter  on  record  in  his  office,  competent  evidence  to 
prove  the  fact  so  certified  in  any  court  in  this  state  ;  and  although 
the  sale  and  purchase  of  this  lot,  which  was  the  fact  sought  to  be 
proved  by  the  introduction  of  the  paper  book,  copied  from  the 
records  of  the  land  office,  is  not  literally  certified  as  a  fact,  the 
evidence  from  which  alone  the  officer  derives  his  knowledge,  is 
certified  ;  which  is  believed  to  be  a  substantial  compliance  with 
the  spirit  and  intention  of  the  law.  However  this  may  be,  the 
certificate  of  Mixter,  as  to  the  propriety  of  the  admission  of 
which  in  evidence  we  do  not  entertain  a  doubt,  2:»roved  the  same 
fact  be3^ond  all  controversy,  and  left  no  room  for  the  remotest 
supposition  that  the  appellant  could  have  been  injured  by  the 
testimony,  even  if  it  had  been  erroneously  admitted. 

Second  ;  the  court  is  of  opinion  that  there  was  no  impropriety 
whatever,  in  permitting  the  acts  of  congress  to  be  read  to  the 
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jury.     It  is  due   to  counsel   to   say  that  this  point  has  not  been 
seriousl}'  urged. 

Third ;  in  relation  to  the  book  containing  the  records  of  the 
commissioners  api3ointed  by  the  president,  to  determine  the  claims 
of  lots  in  Galena,  arising  under  the  acts  of  congress  before 
recited.  It  was  fully  proved  by  the  testimony  of  Wann,  who 
was  one  of  the  commissioners,  that  this  was  the  book  which  con- 
tained tlie  records  of  their  proceedings,  in  adjudicating  upon, 
and  determining  the  rights  of  the  several  claimants.  The  pro- 
ceeding was  judicial  in  its  character,  and  unless  disap- 
proved by  the  commissioner  of  the  general  land  office,  [*  488] 
conclusive  evidence  of  the  rights  thereby  established. 
This  record  was  the  proper  and  legitimate  evidence^to  confirm 
the  fact  which  was  sought  to  be  proved  by  its  introduction, 
to  wit:  that  the  "legal  representatives"  of  Guyard  were  enti- 
tled to  the  right  of  pre-emption,  under  the  acts  of  congress  be- 
fore mentioned,  to  the  lot  in  controversy  in  this  suit.  Taken  in 
connection  with  the  certificate  of  Smith,  granting  to  Guyard  per- 
mission to  occupy  lot  No.  3,  in  the  old  surve}-,  for  the  purposes 
of  this  suit,  the  right  to  a  pre-emption  to  lot  No.  3,  of  the  sur- 
vey made  in  1837,  in  Guyard's  "legal  representatives"  is  beyond 
controversy. 

Fourth  ;  this  assignment  questions  the  correctness  of  the  de- 
cision of  the  court  in  the  admission  of  the  deed  from  Guyard  to 
Burnett  in  evidence  ;  1st.  because  it  was  not  properly  authenti- 
cated ;  2d.  because  of  a  variance  from  the  declaration;  3d.  be- 
cause it  was  not  such  an  instrument  as  title  could  enure  to  plaint- 
iff under. 

Whether  this  deed  is,  or  is  not  properly  authenticated,  is  to  be 
determined  by  the  construction  of  a  statute  of  this  state,  passed 
January  31,  1827.     Rev.  Laws  1833,  p.  133,  which  is  as  follows: 

"  Where  any  grantor,  or  person  executing  such  deed  or  writing, 
and  the  subscribing  witnesses  are  deceased  or  can  not  be  had,  the 
judge,  or  officer  as  aforesaid,  may  take  proof  of  the  handwriting 
of  such  deceased  party,  and  subscribing  witness  or  witnesses  (if 
any),  and  the  examination  of  a  competent  and  credible  witness, 
who  shall  state  on  oath  or  affirmation,  that  he  personally  knew 
the  person  whose  handwriting  he  is  called  to  prove,  and  well  knew 
his  signature  (stating  liis  means  of  knowledge),  and  that  he  be- 
lieves the  name  of  such  person  subscribed  to  such  deed  or  writ- 
ing as  p»arty  or  witness  (as  tlie  case  may  be),  was  thereto  sub- 
scribed by  such  person  ;  and  when  the  handwriting  of  the  grantor, 
or  person  executing  such  deed  or  writing,  and  of  one  subscribing 
witness  (if  any  there  be),  shall  have  been  proved  as  aforesaid, 
the  judge  or  officer  shall  grant  a  certificate  thereof,  stating  the 
proof  aforesaid." 

The  certificate  in  this  case,  offered  to  authenticate  this   [*489] 
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deed  in  relation  to  the  handwriting  of  Elliot  Kerney,  the 
.subscribing  witness,  is  quite  informal  in  its  character.  It  is  in  the 
form  of  an  ex  parte  affidavit;  it  does  not  state  that  the  witness, 
Potts,  was  competent  and  credible,  nor  does  it  show  his  means  of 
knowledge  of  Kerney's  handwriting,  other  than  what  may  be 
inferred  from  the  declaration,  that  he  was  well  acquainted  with 
him;  nor  that  the  justice  himself,  who  took  the  proof,  was  satis- 
fied therewith. 

The  proof  of  the  execution  of  this  instrument  falls  far  short 
of  a  literal  compliance  with  the  provisions  of  the  statute;  and 
while,  for  the  reasons  hereinafter  given,  the  admission  of  the 
same  in  evidence,  is  not  adjudged  erroneous,  the  court  is  con- 
strained to^isapprovei  and  reprobate  this  laxity  of  practice,  in 
taking  proof  and  acknowledgment  of  deeds,  as  being  directly 
calculated  to  jeopardize  the  rights  of  parties,  and  promote  and 
encourage  vexatious  and  expensive  litigation.  Under  statutes  of 
a  similar  character  to  this,  it  has  been  frequently  decided,  in 
other  states,  and  indeed  under  this  same  statute  in  this  state,  that 
if  the  prescribed  conditions  are  substantially  complied  with,  this 
will  dispense  with  a  literal,  technical  compliance  with  the  strict 
reading  of  the  law.  Wiley  v.  Bean^  1  Gilm.  302;  Vance  v. 
Schuyler,  Ibid,  160;  Livingston  v.  Kettelle,  Ibid.  116;  Ayresi  v. 
Mc Connelly  2  Scam.  307;  McConnell  v.  John,  Ibid.  523;  Watson 
V.  Glendenin,  6  Blackf.  477;  Brown\.  Farran,  1-4  Ohio,  608;  15 
Ohio,  423.  But  while  we  admit  that  mere  form  should  be  dis- 
regarded, and  should  not  vitiate  in  this  respect,  we  ought  also  to 
be  cautious  that  we  do  not  discard  substance,  leave  room  for  the 
perpetration  of  forgeries  and  frauds,  and  by  judicial  legislation, 
nullify  the  statute. 

In  view  of  these  principles,  authorities  and  considerations,  it  is 
the  unanimous  opinion  of  the  court  with  reference  to  the  proof 
of  the  execution  of  the  deed,  so  far  as  relates  to  the  proof  of  the 
handwriting  of  Kerney,  the  subscribing  witness,  that  the  state- 
ment, that  the  witness  called  to  prove  his  signature,  "was  well 
acquainted  with  him,"  the  attesting  witness,  is  equivalent  to  the 
declaration  that  he  "personally  knew  him."  Neither  is 
[*490]  it  considered  indispensable,  that  the  officer  taking  the 
proof  should  certify  that  the  witness  is  "competent  and 
credible."  He  is  not  required  to  do  this  by  the  statute.  It  will 
be  presumed  that  the  witness  is  "competent  and  credible,"  until 
the  contrary  is  shown  by  testimony.  The  court  is  equally  di- 
vided in  opinion,  as  to  whether  the  witness'  means  of  knowledge 
of  the  handwriting  of  the  attesting  witness  should  be  disclosed 
by  the  certificate  of  the  proof  of  the  execution  of  the  deed;  con- 
sequently that  point  must  remain  undecided,  and  the  judgment 
of  the  circuit  court  in  that  respect  concerning  this  particular 
case,  must  stand. 
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As  to  the  question  of  variance,  and  whether  title  can  enure  to 
Guyard's  grantee  under  this  conveyance,  under  the  view  which 
the  court  has  taken  of  tliis  cause,  they  become  entirely  imma- 
terial in  this,  or  any  other  similar  proceeding.  That  the  views 
of  the  court  may  be  fully  understood  upon  this  question,  a  brief 
recapitulation  of  the  material  facts  is  deemed  proper: 

On  the  12th  of  March,  1828,  Guyard  was  permitted  to  occupy 
lot  No.  8,  Wharf  Row,  in  Galena.  On  the  5th  of  February, 
1829,  congress  granted  to  those  who  had  been  permitted  to 
occup3^,  or  who  had  actually  occupied  lots  in  said  town,  and  to 
"their  legal  representatives,"  a  pre-emption  right  to  the  lots  so 
occupied,  etc. 

Prior  to  the  passage  of  this  act,  in  1827,  a  survey  and  plat  of 
the  town  had  been  made,  whether  under  authority  or  not,  does 
not  appear;  but  it  is  evident  that  the  act  of  congress  aforesaid 
had  reference  to  the  occupation  of  lots  as  described  in  this  sur- 
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vej  and  permits  granted  under  it.  It  will  be  further  evident 
from  the  said  act,  and  an  inspection  of  the  annexed  plat,*  that 
the  hmd  reserved  from  sale  along  the  river  for  the  purposes  of  a 
highway,  would  include  nearly  all  of  original  lot  No.  3,  Wliarf 
Row;  in  fact,  the  evidence  justifies  the  conclusion,  that  lot  No. 
3,  Wharf  Row,  and  lot  No.  3  under  the  survey  made  in 
[*491]  1837,  are  only  identical  to  the  extent  of  144  square  feet. 
Guyard's  deed  to  Burnett  bears  date  October  13th,  1829. 
The  act  authorizing  the  president  to  appoint  commissioners  to 
settle  the  claims  of  occupants  and  those  holding  permits,  was 
passed  in  July,  1836.  The  record  does  not  show  at  what  partic- 
ular date  these  claims  were  adjudicated  upon,  but  the  entry  of 
the  lot  in  controversy,  in  the  name  of  the  ''legal  representatives" 
of  Guyard,  was  made  on  the  20th  of  February,  lb38;  so  that  it 
will  be  presumed  that  the  action  of  the  commissioners  was  but  a 
short  time  previous  to  that  date.  Considering  all  of  the  evidence 
in  connection  with  the  determination  of  the  commission- 
[*492]  ers,  it  is  proved,  that  '03^  virtue  of  his  permit,  Guyard,  at 
the  time  of  his  transfer  to  Burnett,  was  entitled  to  a 
pre-emption  to  lot  No.  3,  Wharf  Row,  and,  that  after  liis  death 
by  virtue  of  the  same  permit,  his  ''legal  representatives,"  (by  the 
equitable  construction  which  was  put  upon  the  law  by  the  com- 
missioners) were  entitled  to  a  pre-emption  to  lot  No.  3  in  the 
survey  of  1837. 

It  is  difficult  to  define  the  nature  and  character  of  an  inter- 
est or  estate  (if  it  may  be  so  called),  whicli  is  acquired  by  these 
pre-emption  rights.  Strictly  speaking,  it  is  not  an  estate  within 
any  definition  known  to  the  common  law.  It  is  not  an  interest 
in  the  legal  title;  but  only  a  right  of  occupancy  for  the  time 
being,  with  the  privilege  of  purchasing  at  some  future  period  at 
a  stipulated  price.  Yet,  in  this  state,  by  several  judicial  deter- 
minations, it  has  always  been  treated  and  considered'as  property 
which,  when  not  prohibited,  by  act  of  congress,  is  subject  to  be 
transferred,  is  liable  to  be  taken  and  sold  on  execution,  and 
capable  of  passing  to  an  assignee  under  a  decree  of  bankruptcy. 
Turney  v.  Saunders,  4  Scam.  527;  French  v.  Carr,  2  Gilm.  664. 
Without  attempting  to  give  a  name  to  this  peculiar  species  of 
property  in  or  claim  to  lands,  we  will  content  ourselves  by  say- 
ing that  there  can  be  no  question  that  it  is  such  a  right,  or  prop- 
erty as  may  pass  by  deed  or  other  transfer.  In  one  class  of  cases 
embraced  in  the  act  of  congress  of  1829,  the  interest  of  the  occu- 
pant might  undoubtedly  pass  by  parol,  accompanied  with  delivery 
of  possession.  The  act  embraced  such  as  occupied  merely,  as 
well  as  those  who  had  been  permitted  (in  writing)  to  occupy. 

According  to  our  understanding  of  the  subject,  then,  Guyard, 

*See  next  page. 
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by  his  deed  of  October  13, 1820,  conveyed  and  sold  to  Burnett  all 
the  interest  which  he  had  acquired,  or  which  might  thereafter  be 
acquired  by  virtue  of  his  permit  to  occupy,  and  the  law  of  con- 
gress granting  to  him  and  his  "legal  representatives,"  a  pre- 
emption right  to  lot  No.  3,  Wharf  Row;  and  that  with  regard  to 
the  right  or  interest  thus  transferred,  within  the  spirit,  meanino- 
and  intention  of  the  act  of  congress,  Burnett  became  the 
"  legal  representative"  of  Guyard,  and  moreover,  that  [*  493] 
the  entry  and  purchase  of  lot  No.  3,  of  the  new  survey, 
being  in  the  name  of  such  "  legal  representative,"  and  being 
adjudged  by  the  commissioners  to  belong  to  such  "legal  repre- 
sentative" under  the  original  right  acquired  by  the  permit  to 
Guyard;  and  it  not  being  manifested  by  the  record,  that  any 
other  person  or  persons  have  entered  said  lot,  claiming  to  repre- 
sent the  said  Guyard,  the  court  will  intend  that  the  entry  was 
made  by  Burnett  as  such  "legal  representative,"  and  that  the 
legal  title  thereby  became  vested  in  him. 

The  doctrines  of  enuring  and  estoppel  do  not  apply  in  this 
case.  In  fact,  they  could  pot  bear  upon  the  questions  preser/Ltd 
in  the  record;  first,  because  Guyard  has  made  no  covenant  which 
would  estop  him  from  setting  up  a  title  derived  from  the  United 
States;  and  second,  if  Bui-nett  is  quoad  hoc  the  representative  of 
Guyard,  there  is  nothing  which  can  enure. 

We  have  labored  under  some  embarrassment  on  account  of  the 
common  law  definition,  and  generally  received  interpretation  of 
the  term  "  legal  representative."  Upon  a  critical  examination  of 
the  authorities,  however,  at  common  law,  it  will  be  found  that 
the  construction  of  the  terra  depends  somewhat  upon  the  inten- 
tion manifested  by  the  party  using  it.  In  Roper  on  Legacies, 
Vol.  1,  p.  108,  it  is  said:  "  The  legal  construction  of  the  words 
'personal  representatives,'  or  'legal  personal  representatives'  is, 
the  executors  or  administrators  of  the  person  described.  This 
legal  construction  and  appointment  only  take  place,  when  testa- 
tators  have  not  manifested  any  intention  in  their  wills  to  the  con- 
trary; for  if  it  appears  from  the  dispositions  in  the  instrument, 
whether  it  be  a  deed  or  will,  that  those  words  are  used  in  refer- 
ence to  other  personS  than  executors  or  administrators,  that 
intention  will  prevail."  Upon  an  examination  of  the  doctrine  in 
relation  to  this  subject,  on  the  succeeding  pages  of  the  same 
work,  it  will  be  found  that  the  term  "personal  representatives," 
"legal  personal  representatives,"  and  "legal  representatives," 
may  mean  executors,  administrators  or  heirs,  according  to 
the  intention  of  the  party  using  them;  which  is  to  be  [*494] 
gathered  from  the  whole  instrument  and  the  attending 
circumstances. 

In  Bouvier's  Law  Die.  p.  357,  the  term  "  representative"  is  de- 
fined to  be  "  one  who    represents    or  is  in  the  place  of   another. 
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A  representative  of  a  deceased  person,  sometimes  called  a  '  per- 
sonal representative,'  or  a  '.legal  personal  representative,'  is  one 
who  is  executor  or  administrator  of  the  person  described." 

To  the  same  effect  is  the  doctrine  contained  in  Williams  on 
Ex'rs,  Vol.  2,  p.  819,  et  seq. 

"  The  construction  of  the  words  '  legal  representatives,'  or 
*  personal  representatives,'  has  presented  another  perplexing 
and  fruitful  topic  of  controversy.  Each  of  these  terms,  in  its 
strict  and  literal  acceptation,  evidently  means  executors  or  ad- 
ministrators, who  are,  properly  speaking,  the  '  personal  repre- 
sentatives' of  their  deceased  testator  or  intestate;  but  as  those 
persons  sustain  a  fiduciary  character,  it  is  improbable  that  the 
testator  should  intend  to  make  them  beneficial  objects  of  gift. 
And  almost  equally  so  that  he  should  mean  them  to  take  the 
property  as  part  of  the  general  personal  estate  of  their  testator  or 
intestate,  which  is  in  effect  to  make  him  the  legatee.  Accord- 
ingly, in  numerous  cases,  the  term  'legal  representative,'  or 
'personal  representative,'  has  been  construed  as  synonymous 
with  next  of  kin,  or  rather  as  descriptive  of  the  person  or  persons 
taking  the  personal  estate  under  the  statutes  of  distribution,  who 
may  be  said,  in  a  loose  and  popular  sense,  to  represent  the  de- 
ceased."    2  Jarman  on  Wills,  48. 

These  authorities  are  sufficient  to  establish  the  position,  that 
the  term  "legal  representative,"  has  not  alwaj^s  necessarily  the 
same  signification.  That  there  is  a  question  of  intention  to  be 
considered  in  its  construction,  and  that  this  is  not  to  be  gathered 
solely  from  the  instrument  itself,  but  in  part  from  concomitant 
circumstances,  and  the  existing  state  of  things,  and  the  relative 
situation  of  the  parties  to  be  affected  by  it. 

Now  upon  subjects  similar  to  the  one  involved  in  this  contro- 
versy, we  believe  it  will  be  found  that  the  action  of  the 
[*  495]  general  government  has  been  uniform  and  consistent  in 
accordance  with  the  principles  laid  down  in  this  decision; 
and  while  we  freely  admit,  that  we  can  find  no  case  precisely 
parallel  in  principle  to  this,  with  one  exception  which  will  here- 
after be  mentioned,  yet  the  analogies  are  so  stong  that  we  can 
not  doubt,  had  this  case  actually  been  presented  to  the  highest 
judicial  tribunals  of  the  country,  the  result  would  necessarily 
have  been  the  same  as  that  to  which  we  have  arrived.  Congress 
'has  often  granted  pre-emption  rights  to  settlers  upon  the  public 
lands,  to  occupants  of  town  lots  who  had  made  settlements  or  im- 
provements on  the  same,  while  the  title  to  the  land  remained  in 
the  government.  They  have  also  uniformly  acknowledged  the 
rights  of  persons  claiming  under  British,  French  and  Spanish 
grants,  concessions  or  donations,  which  had  their  origin  at  a 
period  of  time  anterior  to  the  acquisition  of  the  territory,  in  which 
they  were  situated,  to  the  United  States.     And  the  constant  and 
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universal  practice  has  been,  after  recognizii)^  the  right  to  exist 
in  those  who  had  been  the  beiieliciaries  of  siicli  grant,  concession 
or  donation,  or  their  "legal  representatives,"  to  appoint  commis- 
sioners or  agents  to  settle  and  adjudicate  upon  the  same,  and 
make  report  of  their  proceedings  in  manner  required  by  law. 

In  some  instances,  the  authorities  thus  appointed  have  con- 
firmed the  claim  to  the  original  claimant  and  his  "legal  represen- 
tatives;" in  others,  to  his  "legal  representatives;"  and  again  in 
others,  to  purchasers  by  name,  claiming  through  divers  mesne 
conveyances  and  transfers  from  the  original  claimant.  And  we 
have  not  ascertained  that  in  any  instance  tlie  officers  of  the  land 
office,  or  congress,  have  refused  to  ratify  such  acts  of  the  commis- 
sioners or  agents,  upon  the  ground  that  a  purchaser  could  not 
take  under  the  denomination  of  "legal  representative."  U.  S. 
Senate  Doc.  1835-6,  vol.  2;  2  How.  316;  12  Peters;  458.  What, 
then,  are  we  to  suppose  congress  intended  by  the  term  "legal  re- 
presentatives" in  the  act  of  1829?  It  has  before  been  shown,  that 
taken  in  its  literal  sense,  and  without  reference  to  intention,  it  is 
understood  to  include  only  executors  and  administrators. 
But  the  law  says,  that  by  the  use  of  these  general  terms,  [*  496] 
it  shall  not  always  be  presumed  that  a  testator  intended 
to  pass  his  estate  to  his  personal  representatives,  and,  therefore, 
it  siiall  mean  heirs,  as  well  as  executors  and  administrators; 

Well,  then,  is  it  to  be  presumed  that  when  congress  granted 
the  right  of  pre-emption  to  Guyard  and  to  his  "legal  representa- 
tives," that  it  was  intended  that  the  right  should  be  limited  to 
him,  his  heirs,  executors  and  administrators?  What  good  reason 
can  be  assigned  why,  in  a  case  like  this,  a  purchaser  or  grantee, 
as  to  the  thing  granted  or  purchased,  may  not  be  the  "legal  re- 
presentative" of  the  grantor  or  vendee,  as  well  as  the  heir  who 
succeeds  to  the  same  estate  or  property? 

Guyard,  at  the  time  of  his  death,  had  no  estate,  interest  or 
property  in  the  right  or  claim  to  the  lot  in  controversy.  He  had 
parted  with  the  whole  in  1829.  In  1838,  this  right,  which  had 
been  thus  sold  and  transferred  by  him,  and  in  which  he  had  no 
interest  at  his  death,  it  is  contended,  ripened  into  a  legal  title  in 
favor  of  his  heirs  or  administrators,  not  because  they  are  the  real 
owners  of  the  property,  or  can  legally  succeed  to  a  right  or  claim 
Avhich  their  ancestor  or  intestate  had  not  at  his  death,  but  simply 
for  the  reason  that  the  grant  is  to  Guyard's  "legal  repre- 
sentatives. " 

The  case  of  Montgomery  v.  Landushy,  9  Miss.  714,  is  a  case  in 
point,  affirming  the  piinciple,  that  a  purchaser  or  grantee  maybe 
the  "legal  representative"  of  an  original  claimant,  in  cases  of  this 
character.  In  coming  to  this  conclusion,  we  do  not  wish  it  to  be 
understood,  that  it  is  the  intention  of  the  court  to  extend  the 
principle  beyond  that  class  of  cases  to  which  reference  has  been 
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made,  and  to  such,  only  for  the  reason  that  it  seems  to  be  war- 
ranted by  the  intention  of  the  acts  of  congress,  and  the  constant 
usage  aiid  practice  of  the  government. 

This  view  of  the  present  case  dispenses  with  the  necessity  of 
considering  the  residue  of  the  errors  assigned,  and  points  made 
under  them  in  this  case.  Whether  the  instructions  given  or  re- 
fused, were  technically  correct,  or  otherwise;  whether  the  record 

of  the  Jo  Daviess  county  court  was  properly  admitted,  is 
[*  497]  not  material,  if  the  court  is  right  in  its  conclusions,  that 

Burnett,  by  the  entry  of  the  lot  in  the  name  of  the  legal 
representative  of  Guyard,  iias  acquired  the  fee  simple  title  to  the 
same.  But  inasmuch  as  the  counsel  have  desired  an  opinion  up- 
on all  the  main  points  in  controversy  in  the  court  below,  we  do 
not  hesitate  to  say  that,  in  our  judgment,  a  verdict  and  judgment 
which  has  been  set  aside  for  the  purposes  of  a  new  trial,  under 
the  statute  of  this  state  relating  to  actions  of  ejectment,  can  not, 
in  general,  be  given  in  evidence  upon  the  second  trial  of  the 
sarre  cause  between  the  same  parties,  for  any  purpose  whatever, 
and  that  it  would  be  error  if  admitted  under  circumstances  where 
the  court  could  not  clearly  see,  that  the  verdict  could  not  be  af- 
fected by  it. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs.* 

Judgment  affirmed. 

*  Since  the  decision  of  this  case,  the  attention  of  the  reporter  has  been  called  to  a 
recent  decision  in  Mississippi,  with  a  request  to  refer  to  the  same  in  some  way.  Not 
having  seen  that  decision,  he  adopts  the  following  statement  of  the  case  and  extract 
furni^lied  him  : 

The  case  is  entitled   "  The  Grand  Gulf  Railroad  and  Banking  Company  v.  Bryan," 
and  is  reported  in  8  Smedes  &  Marshall  234.     The  prominent  facts  are  tliese  :   The  act 
of  congress  of  the  3d  of  March,  1803,  gave  to  certain  persons  and  their  "  legal  repre- 
'sentatives,"  the  right  of  pre-emption  in  the  purchase  of  public  lands   within  the  Miss- 
issippi territory,    and    commissioners    were  appointed   to  decide  upon    the  validity  of 
claims  arising  under  the  act.     By  the  provisions  of  the   act,   Burnett  was  entitled  to  a 
pre-emption  to  two  hundred  and  forty  acres,  which,  on  the  8th  of  February,  1804,,  he 
conveyed  to   Matlock.     Matlock  died  in  October,  1804,  and  in    December,  1805   his 
administrator,  by  the  order  of  the  orphan's  court  sold  the  land  to  Harmon.      In  Decem- 
ber, 1806,   Harmon    conveyed  to  Wallace  ;  and  in  January,  ISlO,  Wallace  con- 
[*498]  veyed  to    Patterson,  whose  heirs  subsequently  conveyed  to  the  Railroad   and 
Banking  company.     In   December,  1800,  the  claim  was  confirmed  by  the  com- 
missioners to  the '' legal  representatives  of  Gideon    Matlock;"  and  in  January,  1S07, 
the  land  was  entered  in   the  same  name,  and  one-fourth  of  the  purchase   money  paid. 
In  September,  1810,  the  rest  of  the  purchase    money  was  paid   i)y  Patterson.     Bryan, 
the  heir  at  law,  of  Matlock,  filed  her  bill  in  chancery,  alleging  that  the  entry  and  first 
payment  were  made  for  her  benefit,  and  claimanga  decree  for  the  land  in  payment  of 
the  amount  advanced  by  Patterson,  and  interest.    The  court  of  appeals  dismissed  the  bill 
on  the  ground,  that  the  entry  and  first  payment  were  made  by  Wallace,  the  grantor  of 
Patterson,  and  not  by  the  complainant. 

It  was  insisted  on  the  part  of  the  complainant,  that  the  term  "legal  representatives," 
used  in  theconfirmation  and  entry,  necessarily  meant  the  heirs.  In  answer  tothisposi- 
tion  the  court  say :  ' '  But  we  deny  that  the  words  'legal  representatives,'  as  used  in  the 
act  of  congress,  mean  children,  or  heirs  only.  In  legal  parlance,  the  executor  or  ad- 
ministrator is  most  commonly  called  the  legal  representative.  Still,  in  regard  to  things 
real,  the  heir  is  also  the  legal  representative,  and  so  is  a  devisee,  who  takes   by  pur- 
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chase.  Heirs  may  be  the  legal  representatives,  or  Ihey  may  not.  Suppose  by  will,  a  tes- 
tator should  give  his  land  to  one  who  is  not  his  lieir,  the  devisee  would  be  the  legal  repre- 
sentative, in  regard  to  the  thing  devised.  The  act  of  congress  was  evidently  intended 
to  have  a  broader  signification  than  that  contended  for.  This  is  manifest  from  the  fifth 
section,  which  required  that  any  claimant  should  file  with  the  register  every  grant,  or- 
der of  survey,  deed,  conveyance,  or  other  written  evidence  of  his  claim.  There  was 
no  provision  in  favor  of  assignees  or  grantees,  by  name,  yet  we  find  they  were  required 
to  present  their  evidence  of  title  ;  they  were  necessarily  intended  to  be  embraced  by 
the  use  of  the  phrase,  '  legal  representatives.'  If  the  word  'heirs,'  only  had  been  used, 
it  would  have  excluded  assignees  and  grantees.  An  assignee  or  grantee  is  a  legal  repre- 
sentative of  the  assignor  or  grantor,  in  regard  to  the  thing  assigned  or  granted.  If 
congress  intended  that  heirs  only  should  be  entitled  to  represent  the  original  set- 
tler, it  is  remarkable  that  the  word  'heirs'  was  not  used.  Its  meaning  is  well  [*  499] 
known  ;  it  is  the  appropriate  expression,  when  those  on  whom  the  law  casts  the 
estate  are  spoken  of.  And  as  congress  used  a  phrase  more  comprehensive,  we  must 
suppose  that  other  persons  beside  heirs  were  intended.  General  expressions  in  a  law 
must  be  construed  to  have  a  general  application,  unless  there  be  a  clear  indication  that 
they  were  intended  to  be  used  in  a  restricted  sense." 


George  W.  Ferris  v.  Amos  Ward  et  al.  County  Commission- 
ers of  Knox  county. 

Appeal  from  Knox. 

1.  Road  law  of  1841 — construed.  In  proceedings  under  the  road  law  of  1841,  for 
obstructing  a  road,  it  is  not  necessary  to  produce  record  evidence  of  the  steps  laken 
preliminary  to  the  location,  the  statute  not  requiring  that  they  should  be  entered  of 
record,     {a) 

2.  Road — when  deemed  opened.  A  road  is  to  be  considered  as  established,  and  in 
contemplation  of  law,  opened,  when  the  proper  court  has  approved  of  the  report  of 
the  viewers,  and  sanctioned  the  location,     (a) 

3  Same — obstruction  at  obstructor' s  peril.  When  one  obstructs  a  road  which  is  used 
by  the  public,  for  even  the  shortest  period  of  lime,  he  does  it  at  his  peril;  for  if  it 
should  be  made  to  appear  that  such  road  was  legally  established,  he  would  be  account- 
able, whether  he  had  actual  knowledge  of  the  fact  or  not. 

4.  Same — notice  to  remove  obstruction.  A  notice  by  a  supervisor  required  a  person 
to  remove  two  certain  rail  fences,  built  by  him  across  a  public  road  (describing  it), 
which  were  an  obstruction,  and  specified  the  particular  place  of  the  obstruction,  by 
stating  the  direction  of  the  fences  made  by  him:     Held,  to  be  sufficient. 

5.  Y) KhlKO^?,— obstructing  road.  In  estimating  the  amount  of  a  verdict  to  be  ren- 
dered for  obstructing  a  public  road,  the  jury  may  count  fractions  of  a  day. 

6.  Eminent  DOMAIN — abandonment  of  purpose.  A  claim  for  damages  occasioned 
by  the  location  of  a  public  road,  is  not  to  be  presumed,  but  must  be  expressly  made, 
and  at  the  proper  time,  so  that  if  the  state  or  county  thinks  the  payment  of  damages 

Cases  Citing  Text.  road,  it  must  be  proved  that  public  has 
(fl)  For  road    statute  in   force  in   1886,  acquired  right  to  another  road  in  lieu  of 
see  S.   &  C's.  Stats.  Roads,  etc.  ch.  121,  one  abandoned,  or  that  necessity  for  an- 
p.  2131;  Cothran's  Stats.  (1885)  p.  1305.  other  road  has  ceased  to  exist.     Champ- 
Order  of  county  commissioners  establish-  \\xiv.  Morgan,  20  111.  181,   184.      In  civil 
ing  highway  is /rz;«a/"rtaV  proof  that  all  suit  for  pecuniary   ])enalty  merely,   e.  g. 
'  Uecedent  steps  required  by  statute  have  in  suit  by  town  for  violation  of  ordinance, 
;en  taken,     Dumoss  z/.  Francis,   15  111.  plaintiff  must  prove  its  case  by  clear  pre- 
13,  547;  Galbraith    v.   Littiech,    73  111.  ponderence  of  evidence,  case  need  not  be 
i09,  211.     Order  of  competent  body  es-  proved  beyond  reasonable  doubt;  intima- 
tablishirg  highway, held /^zwa/anV  proof  tion  in  Ferris  v.  Ward,  that  rule  is  other- 
that  preliminary  proceedings  were  regu-  wise  in  suits  for  obstructing  public  high- 
lar.     Waddle  v.  Duncan,  63  111.  223,  226.  ways,  overruled.     Town  of  Lewiston    v. 
To  charge  public  with  abandonment  of  Proctor,  27  111.  414,  419.     In  suit  for  ob- 
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too  great  a  sacrifice  for  the  benefits  to  be  obtained  by  having  a  road,  may  abandon  the 
project,  or  locate  it  elsewhere,     {b) 

7.  Witness — competeruy.  A  supervisor  is  a  competent  witness  in  a  proceeding 
against  a  person  for  obstructing  a  public  road. 

8.  Roads — penalty  for  obstructing.  Penalties  which  accrued  under  the  road  law 
of  1841,  are  not  repealed  by  the  revised  statutes  of  1845. 

9.  Same.  A  supervisor  may  institute  proceedings  to  recover  the  penalties  for 
obstructing   roads  given  by  the  road  law  of  1S41,  before  justices  of  the  peace. 

This  action  was  originally  brought  before  a  justice  of  the 
peace  of  Knox  county,  to  recover  the  penalty  provided  by 
[*500]  the  road  law  of  1841  for  an  obstruction.  The  defendant 
recovered  a  judgment  for  costs  before  the  justice,  against 
the  county  commissioners  of  Knox  county,  from  which  an  appeal 
was  taken  by  them  to  the  circuit  court.  At  the  November  term, 
184."j,  the  cause  was  heard  before  the  Hon.  Norman  H.  Purpli^ 
and  a  jury,  when  a  verdict  and  judgment  were  rendered  against 
the  defendant,  Ferris,  for  i$90. 

The  various  proceedings  in  the  cause  will  appear  in  the 
opinion  of  the  court. 

The  cause  was  submitted  in  this  court  upon  the  written  argu- 
ments of  C.  K.  Harvey,  for  the  appellant,  and  J.  Manning,  for 
the  appellees. 

Opinion  of  the  court  by  Koerner,  J.  This  action  was  brought 
by  the  appellees  as  county  commissioners  of  Knox  county,  on  the 
13th  day  of  August,  A.  D.  1844,  against  Ferris  the  appellant, 
before  a  justice  of  the  peace  of  the  said  county,  by  the  issuing  of 
a  summons  to  summon  the  defendant,  Ferris,  to  answer  the 
county  commissioners  on  the  complaint  of  John  \i.  Clay,  super- 
visor of  road  district  No.  34,  for  obstructing  a  certain  public  road 
in  said  district,  by  fencing  up  the  same,  and  permitting  the  same 
to  remain  for  a  long  length  of  time,  to  wit:  for  the  space  of  200 
days,  after  having  been  ordered  to  remove  the  same  by  the  said 
John  L.  Clay.  On  the  24th  day  of  August,  the  defendant 
Ferris  having  removed  the  case  to  another  justice  of  the  peace, 
recovered  a  judgment  for  costs,  against  tlie  county  commis- 
sioners.    On  the  4th  day  of  September,  A.  d.  1844,  the  county 

structing  highway  variance  between  gen-  road  over  his  land  and  does  not  claim 
eral  description  of  road  in  declaration  and  damages  at  appropriate  time,  he  is  after- 
general  description  in  notice  to  remove  wards  estopped  to  claim  damages.  Curty 
obstruction  is  immaterial.  People  v.  v.  Town  of  Mount  Sterling.  15  111.  v320, 
Young,  72  111.  411,  413.  323;  Taylors.  Marcy,  25  111.  518,  522. 
(/;)  Held  in  1851  that  landowner,  across  Such  rule  held  abrogated  by  statutes  of 
whose  land  highway  is  located  by  county  1851  and  1861.  Commissioners  of  high- 
court,  waive?  right  to  damages  if  he  does  ways  v.  Durham, 43111. 86,  90.  Contra,  such 
not  object  to  location  of  road  in  that  rule  enforced  to  cut  off  claim  of  land 
court.  Sangamon  County  v.  Brown,  13  owner  for  damages  for  sewer  constructed 
III.  207,  212.  If  person  has  actual  or  con-  across  his  land.  Village  of  Hyde  Park  v. 
structiv'e  notice  of  laying  out  of  street  or  Borden,  94  111.  26,  34. 
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commissioners  appealed  to  the  circuit  court  of  Knox  county,  and 
filed  an  appeal  bond. 

On  the  first  day  of  the  November  term  of  the  said  circuit  court, 
A.  D.  1845,  the  defendant,  Ferris,  moved  the  court  to  dismiss  the 
suit,  which  motion  was  overruled,  and  the  defendant  excepted. 
The  defendant  then  moved  to  dismiss  the  appeal,  which  motion 
was  in  like  manner  overruled  and  exceptions  taken.  The  plaint- 
iffs then  proved  to  the  jury  impanneled  in  the  case,  that  at  the 
June  term,  1841,  of  the  county  commissioner's  court  of 
said  county,  John  L.  Clay  presented  the  petition  of  thirty-  [*o01] 
five  voters  of  said  county,  for  a  road  running  from  the 
northwest  of  section  30  in  township  11,  N.  1  E.  easterly  on  the 
section  line  between  sections  19  and  SO,  till  it  intersected  the 
Knoxville  and  Galesburgh  road,  at  or  near  sections  (l)lank),  of 
township  11  north,  2  east.  The  defendant's  name  was  signed  to 
the  petition.  It  was  then  proved  by  the  record  of  the  county 
commissioner's  court,  that  three  viewers  were  appointed  who  re- 
turned a  plat  of  the  said  road,  as  follows: 


19 


2G 


21 


34 


30     29      28 


26 


30 


whereupon  the  said    county  commissioner's  court    entered  the 
following  order: 

"Ordered,  that  the  above  road  be  established  in  accordance 
with  the  foregoing  plat,  report  and  field  notes,  and  that  the  width 
thereof  be  fifty  feet,  and  that  tjie  clerk  refund  to  John  L. 
Clay  the  $3.00  deposited."  It  was  then  proved,,  that  the  said 
viewers  stuck  stakes  every  half  mile  in  said  road,  three  of 
which  were  upon  the  defendant's  land;  that  the  road  was  cut 
out  to  within  three  or  four  miles  of  the  defendant's  farm  ;  that 
there  was  a  track  on  or  near  the  line  of  said  road  through  the 
defendant's  farm,  which  was  smooth  prairie,  caused  by  the  pass- 
ing of  carriages  Some  timber  was  hauled  near  the  defendant's 
land,  to  bridge  a  slough.  The  defendant  said  he  had  done  one 
day's  work  on  the  road,  and  thought  that  that  and  giving  the 
land  was  enough  for  him.  In  March,  1843,  the  defendant  was 
appointed  supervisor  of  the  said  road  distri(3t,  and  while  he  was 
such  supervisor,  in  May,  1843,  built  a  fence  across  the  line  of 
said  road,  running  from  section  19  to  30.  The  supervisor.  Clay, 
who  instituted  this  suit,  was  offered  as  a  witness,  ex 
cepted  to,  but  was  admitted,  and  testified  that  having  [*  502] 
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been    appointed     supervisor    in     March,    1844,    he     delivered 
to  the  defendant  in  April,  1844,  a  notice  as  follows  : 

"  Mr.  George  W.  Ferris,  Sir,  you  are  hereby  ordered  to  remove 
two  certain  rail  fences,  built  by  you  across,  and  which  are  now 
an  obstruction  to  a  certain  public  road,  known  as  the  road  from  the 
south  west  corner  of  section  19,  in  township  numbered  11  north 
of  range  numbered  one  east  of  the  fourth  principal  meridian, 
, thence  east  on  the  section  line,  till  it  intersects  Galesburgh  and 
Knoxville  road,  which  said  fences  are  the  one  erected  from  the 
north  east  the  other  from  the  north  west  corner  of  the  northeast 
quarter  of  section  30,  and  running  to  the  one  to  the  south  east 
quarter  of  section  19,  in  said  township. 

(signed)  John  L.  Clay,  supervisor 

of  road  district.  No.  34,  in  Knox  county.  111." 
to  the  giving  in  evidence  of  which,  exception  was  taken.  The 
fences  were  continued  till  the  time  of  the  trial.  The  defendant 
then  prayed  the  court  to  instruct  the  jury  as  in  case  of  non- 
suit, which  was  refused,  and  exception  taken.  The  defendant 
then  proved  that  he  was  the  owner  in  fee  of  the  land  when  the 
fence  was  built ;  that  on  the  13th  September,  1843,  his  damages 
on  account  of  said  road  running  through  his  land,  were  assessed 
at  $95.00,  which  damages  the  county  commissioners  at  their  next 
term  refused  to  pay.  The  above  is  all  the  evidence.  Tlie  court 
instructed  the  jury,  "that  if  they  find  that  the  defendant  ob- 
structed the  road,  and  continued  it  after  notice  to  remove  it,  and 
that  it  was  opened  through  his  land  by  his  consent,  or  without 
objection,  prior  to  the  time  of  his  procuring  the  damages  to  be 
assessed,  they  will  find  for  plaintiff,  the  verdict  not  exceeding 
one  hundred  dollars." 

The  jury  returned  a  verdict  of  $90.00.  A  motion  for  new  trial, 
for  the  reasons  that  the  verdict  was  against  the  evidence,  against 
law,  and  improper  instructions  were  given,  was  overruled  and 
exception  taken,  and  judgment. 

The  errors  assigned  are  :  1st,  in  overruling  the  motion  to  dis- 
miss the  suit ;  2d,  the  motion  to  dismiss  the  appeal ;  3d, 
[*  503]  in  admitting  in  evidence  the  road  plat ;  4th,  in  admitting 
in  evidence  the  defendant's  statement  about  giving  land  ; 
5th,  in  permitting  Clay  to  testify;  6th,  in  admitting  in  evidence 
the  notice  :  7th,  refusing  to  instruct  the  jury  to  find  as  in  case  of 
non-suit ;  8th,  in  overruling  the  motion  for  a  new  trial ;  9th,  in 
giving  judgment  for  the  plaintiff,  for  $90.00  and  costs. 

It  will  be  perceived  that  the  errors  assigned  upon  this  record 
are  quite  numerous.  It  becomes  necessary  to  examine  them  all, 
though  they  will  not  be  taken  up  in  the  order  in  which  they  are 
assigned. 

The  errors  assigned  respecting  the  decisions  of  the  court  in  ad- 
mitting the  road  plat  in  evidence,  as  also  the   defendant's  state- 
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meat  concerning  the  road  in  question  and  his  agency  therewith, 
and  in  the  admission  of  the  order  of  supervisor  for  a  removal  of 
the  alleged  obstruction,  and  in  over-ruling  the  motion  to  instruct 
as  in  case  of  nonsuit,  as  also  the  motion  for  a  new  trial,  may  be 
all  considered  under  one  head. 

The  plaintiffs  proved  that  the  road  had  been  properly  petitioned 
for,  that  the  county  commissioners'  court  had  acted  upon  this  pe- 
tition, had  appointed  viewers  to  view  and  locate  the  same  ;  that 
they  had  done  so,  and  marked  the  location  by  setting  stakes,  etc. 
They  further  prove  that  the  viewers  made  a  return  of  their  doings 
to  said  court,  and  filed  a  plat  of  the  road  located  by  tliem  together 
with  the  field  notes,  which  plat  shows  that  the  said  viewers  loca- 
ted said  road  in  accordance  with  the  prayer  of  the  petitioners. 
Upon  this  report  being  made,  the  court  ordered  that  the  above 
road  be  established  in  accordance  with  said  plat,  report  and  field 
notes,  and  that  the  width  thereof  be  fifty  feet. 

It  is  contended  that  this  evidence  was  not  sufficient  to  show  that 
said  road  was  really  opened,  as  it  does  not  appear  that  the  county 
commissioners'  court  ordered  the  supervisor  of  the  proper  road 
district  to  do  so,  and  also  because  the  plat  returned  is  not  suffi- 
ciently explicit  and  certain.  The  twelfth  section  of  the  Road  Law 
of  1841,  page  236,  under  which  law  the  pioceedings  in  this  case 
were  commenced,  simply  provides  tliat  the  county  com- 
missioners, upon  a  road  being  located  (established),  shall  [*  504] 
immediately  cause  the  supervisor  of  each  district  through 
which  such  road  shall  pass,  to  be  notified  of  such  location.  The 
ninth  section  provides,  that  the  clerk,  in  such  a  case,  shall  furnish 
the  supervisor  with  a  list  of  the  petitioners,  with  a  view  to  make 
those  of  the  petititioners  who  reside  out  of  said  district  perform, 
nevertheless,  road  labor  on  said  road.  It  does  not  seem  necessary 
that  any  record  evidence  of  those  steps  should  be  preserved.  The 
road  is  estabished,  and,  in  contempla.tionof  thelaw,  opened,  when 
the  court  have  approved  of  the  report,  and  have  sanctioned  the 
location.  If,  in  pursuance  of  such  an  order,  th6  road  has  been  ac- 
tually opened  by  thesurpervisor,  has  been  worked  upon,  and  used 
for  a  considerable  time,  as  the  proof  shows  in  the  present  case,  it 
would  be  very  singular  indeed,  if  its  legality  could  be  contested 
on  the  ground  that  there  was  no  record  evidence  to  showthat  the 
courtactually  notified  the  supervisor  of  its  having  been  established. 
It  might  as  well  be  urged  that  such  road  was  illegal,  because 
the  clerk  did  not  send  a  list  of  the  petitioners  to  the  supervisor. 

The  road  plat  is,  in  our  estimation,  sufficiently  certain,  and  if  it 
was  not,  it  certainly  could  be  made  certain  by  the  field  notes 
which  accompanied  it.  It  shows  clearly  that  a  portion  of  the  road 
run  on  the  sectional  line  between  sections  nineteen  and  thirty, 
and  it  was  on  that  portion  that  the  obstruction  was  alleged  to 
have  been  made.     Indeed,  we  can  not  discover  any  ground  at  all 
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for  the  whole  of  this  objection,  particiilarlj  when  we  reflect  that 
the  defendant  for  a  while  acted  us  supervisor  on  said  road,  worked 
on  it,  and  according  to  his  own  statements,  had  given  his  own  land 
for  the  purposes  of  establisliing  said  road,  after  having  petitioned 
for  it. 

The  evidence  of  the  defendant's  statements  just  mentioned,  as 
also  that  he  had  worked  on  it,  and  that  he  had  sought  to  obtain 
permission  from  the  supervisor  who  then  acted,  to  raise  the  very 
obstruction,  for  which  he  is  sued  now,  was  perhaps  superfluous, 
as  it  only  tended  to  show  his  actual  knowledge  of  the  opening, 
etc.  It  was  not  strictly  necessary  that  such  actual  knowl- 
*  505]  edge  should  be  brought  home  to  him.  When  one  obstructs 
a  road  which  is  used  by  the  public  for  ever  so  short  a  time, 
he  does  it  at  his  peril;  for  if  it  should  turn  out  that  such  road 
was  legally  established,  he  would  be  accountable,  whether  he  ac- 
tually knew  that  fact  or  not.  Tiie  admission  of  this  evidence 
under  the  circumstances  of  this  case  when  it  was  clearly  sliown, 
as  we  think  it  was,  that  the  road  was  legally  established  and 
opened,  could  not  have  been  prejudicial  to  the  defendant.  But 
we  need  hardly  have  considered  this  branch  of  the  objection  to 
the  evidence,  since  the  record  does  not  show  that  the  defendant 
objected  to  its  introduction. 

The  order  or  notice  to  remove  the  obstruction,  given  to  the 
defendant  by  the  supervisor,  is  objected  to  on  account  of  its  al- 
leged uncertainty.  The  language  of  the  road  law  of  1841,  re- 
specting obstructions  is  as  follows:  "If  any  person  shall  obstruct 
any  public  road  by  falling  a  tree  or  trees  across  the  same,  by  en- 
croaching upon  or  fencing  up  the  same,  etc.,  etc.,  he  shall  forfeit, 
etc.,  after  he  shall  have  been  ordered  to  remove  the  same,  by  any 
supervisor,  etc.,  etc." 

Now,  although  this  is  a  proceeding  penal  in  its  nature,  entitling 
the  defendant  to  have  his  liability  established  beyond  a  reasona- 
ble doubt,  yet  it  appears  to  us  very  plain,  that  in  this  case  the 
officer  had  strictly  and  amply  complied  with  the  pre-requisites  of 
the  law.  In  reason,  nothing  more  can  be  required,  than  that  the 
obstructing  party  should  be  made  to  understand  by  the  order, 
what  place  he  is  charged  with  having  obstructed,  so  that  he 
might  be  enabled  to  examine  into  the  matter,  and  to  ascertain  his 
real  rights  respecting  it. 

The  order  in  question  informs  the  defendant,  in  the  first  place, 
specially  of  the  nature  of  the  alleged  obstruction.  It  gives  a  de- 
scription of  the  road  in  conformity  with  the  survey  thereof.  It 
points  out  the  precise  place  of  the  obstruction  itself,  by  stating 
tlie  direction  of  the  strings  of  fences,  made  by  the  defendant, 
and  which  cause  the  obstruction.  We  really  deem  this  order  to 
be  as  specific  and  full,  as  could  be  desired.  It  is  said,  that  tlie 
width     of     the    road    is   not  specified    in    the  order,  nor    that 
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it  does  appear  from  it,  how  far  defendant  was  to  remove  his  [*  506] 
fence,  all  of  which  it  is  contended,  was  necessary  to  have 
been  stated  in  the  order.  Authorities  are  cited  in  support  of  this 
point.  (19  Johns.  359;.  22  Wend.  135;  2  Hill,  473.)  Without 
stopping  to  inquire,  whether  these  authoi'ities  go  as  far  as  it  is 
insisted,  and  whether  if  they  did,  it  would  be  safe  to  follow  them 
in  our  state,  under  the  circumstances  peculiar  to  a  newly  settled 
country,  it  is  enough  to  say,  that  in  this  case  the  defendant  was 
informed  (and  that  actually  was  the  case)  that  he  built  his  fences 
across  the  whole  of  the  road.  No  matter,  then,  how  wide  the 
road  was,  he  was  certainly  obstructing  it,  and  the  question  how 
far  he  had  encroached  upon  the  public  highway  did  not  arise, 
since  he  had  shut  it  up  totally. 

It  is  objected  to  the  finding  of  the  jury  that  no  possible  state  of 
facts  could  have  sustained  it,  as  the  amount  proved  was  $90.00. 
Without  following  up  the  calculations  of  counsel  by  wliicli  he 
shows  that  the  verdict  must  have  been  either  888.00  or  $91.00, 
we  will  merely  remark  that  the  jury  was  justified  in  a  case  like 
this,  to  count  fractions  of  a  day,  which  of  course  can  not  be  but 
favorable  for  the  persons  accused,  and  upon  this  hypothesis  the 
verdict  can  be  easily  explained. 

An  objection  is  also  taken  in  the  argument,  that  there  was  no 
proof  in  what  road  district  the  obstruction  was  erected,  but  this 
we  hold  to  be  wholly  untenable,  as  also  another  one,  that  the 
plat  returned  by  the  road  viev/ers,  was  signed  by  only  two  of 
them.  This  latter  objection  has  no  foundation  in  tlie  record, 
which  simply  states  that  the  said  viewers  returned  a  plat  of  said 
road  as  follows,  etc.,  etc.  From  this  statement,  Ave  have  certainly 
no  right  to  inf&r  that  it  was  signed  or  returned  by  two  only. 

The  ground  assumed  by  the  counsel  for  the  defendant  below, 
that  this  road  could  not  be  considered  as  legally  established  be- 
cause the  county  commissioners  had  failed  to  pay  the  defendant 
his  damages  as  assessed  according  to  law,  which  he  claimed  to 
have  sustained  by  reason  of  the  opening  of  this  road  over  his  land, 
can  not  be  maintained.  It  is  very  true  that  he  was 'not 
bound  to  permit  the  road  to  run  over  his  land,  before  lie  [*  507] 
was  paid  for  his  damages,  if  any  he  had  sustained;  but 
surely,  after  the  road  was  opened  in  1841,  and  after  he  had 
worked  on  it,  and  supervised  it,  and  had  given  the  land  for  it  as 
he  himself  stated,  he  had  do  right  to  claim  damages  '\n  Septem- 
ber, 1848.,  A  claim  for  damages  is  not  to  be  presumed,  but  must 
be  expressly  made,  and  at  the  proper  time,  so  that  if  the  state  or 
county  thinks  the  payment  of  damages  too  great  a  sacrifice  for 
the  benefits  to  be  obtained  by  having  a  road,  may  abandon  the 
project  or  locate  it  somewhere  else.  * 

Having  disposed  of  these  numerous  objections  arising  under 
the  first  class  of  the  errors  assigned,  we  shall  proceed  to  notice 

419 


508  Ferris  v.  Ward  et  al.  [Dec.  T. 

Opinion  of  the  Court. 

in  as  brief  as  possible  a  manner,  those  which  are  said  to  have 
been  committed  by  the  court  in  admitting  the  testimony  of  Clay, 
he  being,  as  it  is  alleged,  incompetent,  and  in  overruling  the  mo- 
tions both  to  dismiss  the  case  and  the  appeal.  Clay,  the  super- 
visor, was  neither  the  plaintiff  on  the  record,  nor  the  substantial 
plaintiff.  The  suit  is  in  the  name  of  the  county  commissioners, 
and  not  in  their  name  for  his  use.  We  can  not  see  that  any  rule 
of  law  was  violated  in  permitting  him  to  testify.  As  no  part  of 
the  penalty  either  directly  or  indirectly  goes  to  him,  he  was  not 
an  interested  witness ;  not  as  much  so  as  an  informer  is,  who  is 
commonly  entitled  to  a  portion  of  the  recovery,  and  yet  it  is  well 
settled  that  this  class  of  persons  are  competent  witnesses. 

It  remains  now  to  consider  the  errors  which  are  assigned,  as 
arising  under  the  decision  of  the  court,  in  overruling  the  motions 
to  dismiss  the  case,  and  to  dismiss  the  appeal.  No  reasons  being 
assigned  for  tlie  latter  motion,  we  presume  that  it  was  urged 
upon  the  same  ground  that  was  assigned  for  the  motion  to  dis- 
miss the  cause,  and  we  therefore  proceed  to  an  examination  of 
the  points  presented  by  the  decisions  of  the  court  on  the  last 
mentioned  motion.  The  counsel  for  the  defendant  below,  in- 
sists first,  that  the  law  of  1841,  under  which  these  proceedings 
v/ere  instituted,  was  repealed  before  the  cause  was  tried  in  the 
circuit  court.  It  is  necessary  to  examine  the  different 
[*  508]  laws  passed  by  the  legislature  of  1844-5,  which  bear 
upon  this  point.  Such  an  examination,  it  must  be  con- 
fessed, appears  at  first  but  little  satisfactory,  and  it  requires 
much  patience  and  labor  to  extricate  one's  self  from  this  laby- 
rinth of  legislation. 

The  revised  statutes  of  1845,  under  the  chapter  of  "  Revised 
Statutes,"  pages  468,  470,  repeal  the  road  law  of  1841,  not  only 
once,  but  twice.  By  the  37th  section  of  the  same  chapter,  it  is 
provided  that  the  revised  statutes  shall  take  effect,  10th  Sep- 
tember, 1845,  and  that  all  acts  and  parts  of  acts,  consolidated  or 
included  in  the  revised  statutes,  or  therein  repealed,  shall  be  in 
force  until  said  day,  etc. 

By  virtue,  then,  of  this  section,  the  road  law  of  1841,  though 
intended  to  be  hereafter  repealed,  remained  in  force  until  10th 
September,  1845. 

The  40th  section  of  the  same  chapter  provides  as  follows: 
"  No  suit  or  prosecution  pending  at  the  time  of  such  repeal,  for 
any  offence  committed,  or  for  the  recovery  of  any  penalty  or  for- 
feiture incurred  under  any  of  the  acts  of  this  chapter  repealed, 
shall  be  affected  by  such  repeal."  This  40th  section,  by  a  pro- 
viso in  the  37th  section  of  said  chapter,  went  into  force  at  the 
close  of  the  session,  March  6th,  1845. 

So  far  the  matter  is  plain  enough.  The  penalties  etc.  incurred 
under  the  old  road  law  were  saved,  before  it  was  repealed  by  vir- 
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tue  of  the  revised  statutes.  But  the  legislature  passed  at  the 
same  session  various  other  laws,  not  incorporated  in  the  revised 
statutes,  and  amongst  others,  an  act  amendatory  of  the  act  of 
1841,  concerning  roads.  (Rev.  Stat.  Appendix,  1845,  p.  592). 
And  the  revised  statutes*  provide  (22  section,  same  chapter,) 
that  when  the  provisions  of  any  law  passed  at  the  present  ses- 
sion (1844-5),  and  published  with  the  chapters  composing  the 
revised  statutes,  without  being  incorporated  in  the  same,  shall 
contravene  or  be  inconsistent  with  the  provisions  of  such  chap- 
ter, the  provisions  of  such  law  shall  prevail. 

The  8th  section  of  this  session  law,  which  was  to  be  in  force 
1st  June,  1845,  purporting  to  amend  the  road  law  of  1841,  if  lit- 
erally understood,  repeals  the  law  of  1~841,  and  in  fact  would 
seeem  to  repeal  itself.  Giving  it  tlr's  literal  construction, 
it  might  be  contended  that  the  law  of  1841  stood  thereby  [*  509] 
repealed,  and  as  the  saving  clause  speaks  of  laws  only  re- 
pealed in  the  revised  laws,  it  could  not  apply  to  laws  which  are 
repealed  independent  of  the  revised  statutes.  This  would  be  too 
narrow  and  technical  a  construction.  The  saving  clause  means 
to  affect  all  laws,  which  were  to  be  repealed  on  the  10th  of  Sep- 
tember, 1845.  It  went  into  force  in  March,  and  why  should  it 
notalso  affect  the  session  law,  which  went  into  effect  in  June,  if 
the  latter  is  really  a  repeal  of  the  road  law  of  1841,  which  rOad 
law  was  also  intended  to  be  repealed  by  the  revised  statutes.  If 
the  session  law  repeals  the  road  law,  then  it  contravenes  the  re- 
vised statutes,  only  in  so  far  that  it  fixes  the  time  of  repeal  at 
the  1st  June,  instead  of  10th  September,  1845.  But  it  does  not 
contravene  in  terms,  or  by  any  reasonable  construction,  the  sav- 
ing clause,  which  intends  to  operate  upon  certain  laws,  described 
in  it  as  laws  repealed  by  the  revised  statutes,  clearl}'^  embracing 
thereby  the  road  law  of  1841.  It  certainly  meant  to  save  the 
penalties  under  the  road,  law  of  1841,  about  to  be  repealed  by 
virtue  of  the  revised  statutes,  and  the  fact  that  the  same  law  was 
also  repealed,  as  it  is  alleged,  by  another  not  contained  in  said 
statutes,  can  not,  in  reason,  defeat  this  object. 

We  now  turn  our  attention  to  the  last  point  made  under  this 
assignment  of  error,  which  is,  that  the  justice  of  the  peace  had 
no  jurisdiction  in  this  case,  and  the  supervisor  no  authority  to 
institute  the  suit  in  the  manner  adopted  by  him.  The  want  of 
jurisdiction  and  authoritj^  is  attempted  to  be  shown  by  a  long 
train  of  reasoning,  which  is  not  without  plausibility.  It  may  be 
briefly  summed  up  thus:  By  the  31st  section  of  the  law  of 
1841,  supervisors  are  authorized  to  bring  suits  before  justices  of 
the  peace,  for  all  fines  and  forfeitures  imposed  by  this  act,  which 
are  intended  to  come  into  the  hands  of  such  supervisor  for  road 
purposes,  and  to  collect,  disburse  and  account  for  the  same,  suing 
in  the  name  of  the  county  commissioners.     But  the  fine  imposed 
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under  the  8th  section  of  the  act,  for  obstructing  a  road,  is  one 
which  the  hiw  does  not  direct  how  it  should  be  collected, 
[*510]  and  consequently  it  flows  into  the  county  treasury,  like 
fines,  for  instance,  which  are  collected  under  indict- 
ments preferred  under  this  act.  As  the  supervisor  has  not 
the  collection  of  the  fine  in  question,  it  follows  that  he  can  not 
sue  for  it. 

Such  a  const^'uction,  it  is  apparent,  would  defeat  the  object  of 
the  legislature.  It  is  not  perceived,  how  a  person  obstructing  a 
road,  could  ever  be  made  to  answer  in  a  fine,  if  the  supervisor 
could  not  sue  him  in  the  manner  pointed  out  by  the  31st  section. 
The  law  is  perfectly  silent  as  to  any  other  mode  of  proceeding, 
except  in  cases  where  it  provides  for  indictments,  which  is  not  the 
case  where  it  speaks  of  obstructions.  The  20th  section  of  the 
law  provides,  that  all  fines  and  forfeitures  incurred  under  the 
provisions  of  this  act  shall  be  applied  to  the  improvement  of 
roads  within  the  bounds  of  such  road  district,  wherein  such  fines 
and  penalties  may  have  been  incurred.  Now,  it  certainly  re- 
quires no  forced  construction  to  say,  that  in  the  present  case,  the 
line  collected  by  the  supervisor  would,  or  at  any  rate,  might 
properly  come  into  his  hands  to  be  dislnirsed,  as  the  fine  has  been 
incurred  in  his  district.  If  it  may  legally  come  into  his  hands  to 
be  disbursed,  it  follows  that  he  may  sue  for  it.  This  construction 
upholds  the  law,  is  by  no  means  a  strained  one,  and  is  such  a  one 
as  courts  have  always  found  it  their  duty  to  adopt,  in  order  to 
give  meaning  and  effect  to  the  will  of  the  legislative  power. 
Taking  this  view  of  this  branch  of  the  case,  we  are  of  the 
opinion,  that  the  justice  had  jurisdiction,  and  that  the  super- 
visor proceeded  properly  in  suing  before  a  justice,  in  the  name 
of  the  county  commissioners,  for  the  recovery  of  the  fine  for 
obstructing  a  public  highway. 

Having  examined  all  the  points  which  we  believe  have  been 
made  by  counsel  for  appellant,  we  have  not  been  able  to  find  any 
error  in  the  decisions  of  the  court  below,  and  we  therefore  affirm 
the  judgment  with  costs. 

Judgment  affirmed. 


Thomas  Manchester  et  al.  v.  William  McKee,  executor  of 
Jesse  McKee,  deceased,  (a) 

[*  511]  ■  Error  to  Pike. 

1.  Creditor's  bill — when  it  lies.     It  was  alleged  in  a  creditor's  bill  to  subject  cer 
tain   lands  to  execution,  that  two  judgments  had  been  recovered  by  the  complainan 

Cases  Citing  TSxt.  matter  of  this  suit,  see  People  v.  Gilmer, 

{a)  For  later  opinion  relating  to  subject       5  Gilm.  242. 
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against  llie  debtor,  that  executions  Iiad  heen  issu'»d  thereon,  and  that  ihey  had  been 
returned  unsatisfied,  except  for  a  small  amount  of  each.  The  bill  further  alleged  fraud- 
ulent transfers  of  the  lands,  for  the  purpose  of  hindering  and  delaying  creditors,  etc. 
Held,  that  the  allegations  of  the  bill  entitled  the  complainant  to  file  it.  {b) 

2.  Practice — bill  confessed,  error  not  lie  as  to  evidence.  A  party  against  whom  a 
bill  has  been  taken  for  confessed,  can  not  complain  and  assign  for  error  that  the  proof 
dots  not  sustain  the  allegations  of  the  bill,   (c) 

3.  Same.  Under  the  provisions  of  the  I9ih  section  of  the  chancery  act,  when  a  bill 
is  taken  for  confessed,  it  is  left  to  the  discretion  of  the  court,  whether  any  proof  shall 
be  required  in  support  of  the  bill  ;  or  what  parts  of  the  bill  shall  be  supported  by  proof, 
and,  of  necessity,  what  shall  be  the  amount,  nature  and  character  of  the  proof  to  be 
produced.      {J) 

4.  Same — no  complaint  of  beneficial  eri-or.  One  can  not  allege  as  error  that  which 
is  for  his  own  benefit. 

5.  Creditor's  bill — execution  must  precede.  Where  it  appeared  that  a  creditor 
had  not  caused  an  execution  to  be  issued  on  his  judgment,  and  had  made  no  effort  to 
collect  it.  and  the  court,  on  a  cred  tor's  bill  being  filed,  decreed  the  payment  of  such 
judgment,  it  was  held  to  be  erroneous. 

6  Attachment— y'wf/^Wi?;//  in  personam.  Where  a  judgment  in  attachment  has 
been  rendered  against  a  defendant  who  has  not  been  brough  t  into  court  so  as  to  make 
it  a  judgment  in  personam,  such   judgment  is  not  evidence  of  a  debt,  (e) 

Bill  in  chancery,  etc.  in  the  Pike  circuit  court,  filed  by  the 
defendant  in  error  against  the  plaintiffs  in  error,  and  heard 
before  the  Hon.  Samuel  D.  Lockwood,  at  the  September  term, 
1844. 

The  decree  rendered  in  this  case,  and  the  allegations  of  the  bill, 
etc.  are  stated  in  the  opinion  of  the  court. 

M.  McCoNNELL,  for  the  plaintiffs  in  error.  D.  A.  Smith,  for 
the  defendant  in  error. 


Opinion  of  the  court  by  Caton,  J.     The  bill  states  that  the 


(h)  For  statute  in  force  in  1888  control- 
ling creditors' bills,  seeR.  S.  1874,  Chan- 
cery, ch.  22  §  49  ;  ^.  &  C.'s  Stats,  p.  414  ; 
Cothran's  Stats.  (1885)  p.  193.  To  lay 
foundation  for  filing  creditor's  bill,  execu- 
tion may  be  returned  unsatisfied  before  its 
return  day.  Bowen  v.  Parkhurst,  24  111. 
257,  260.  To  maintain  creditor's  bill, 
complainant  must  have  obtained  judg- 
ment and  had  execution  issued  and 
returned  nulla  bona.  Heacock  v.  Du- 
rand,  42  111.  230,  233.  Surety  upon  p  ty- 
ing debt  of  his  principal  becomes  simple 
contract  creditor  of  latter  and  not  entitled 
to  maintain  creditor's  bill  against  him  be- 
fore exhausting  remedy  at  law.  McCon- 
nell  V.  Dickson,  43  III.  99,  109. 

(c)  For  statute  in  f.irce  in  1886  regu- 
lating taking  bills^ro  c(7;/y>j-j-^,  see  R.  S. 
1874.  Chancery,  ch.  22  g§  16-18 :  S.  & 
C.'s  Stats,  p.  400 :  Cothran's  Stats.  (1885) 
p.  186.  Rule,  stated  in  head  note,  enforced 
Farns.vorth  w.  Strasler,  12  111.  482.  486; 
Stephen  v.  Bichnell,  27  111.  444,  447.  De- 
gree/>;-(3  f(?«/t'jj-fl  concludes  defendant  only 
to  extent  of  averments  in  bill,  he  may  on 


error  insist  that  averments  of  bill  do  not 
justify  decree.  G-ultz'.  Hoagland,  25  III, 
266,  268.  When  bill  is  taken  proconfesso. 
court  may  in  its  discretion  require  any  or 
all  allegations  of  bill  to  be  proved  by  evi- 
dence, or  it  may  render  decree  on  such 
oxdax pio  confesso  without  evidence.  Cro- 
nan  v.  Frizell,  42  111.  319,  331.  If  court 
upon  taking  bill,  pro  confsso,  requires 
complainant  to  produce  evidence  and  such 
evidence  clearly  disproves  allegations  in 
bill,  it  is  error  for  court  to  disregard  such 
evidence.  Brahm  v.  Dietsch,  15  Bradw. 
331,  335. 

{d)  See  note  {c)  supra.  Section  18  of 
present  statute,  there  cited,  is  identical 
with  statute  cited  in  head  note  with  ex- 
cepiion  of  one  unimportant  word. 

(e)  Service  of  summons  on  garnishee, 
unlike  levy  -of  writ  of  attachment,  does 
not  create  lien  on  debtor's  goods  in  gar- 
nishee's possession,  and  chancery  will  not 
interpose  before  judgment  to  prevent  gar- 
nishee from  selling  such  goods.  Bigelow 
V.  Andress,31  111.322,331. 
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complainant,  on  the  9tli  of  February,  1839,  received  fiom 
[*  512]  tliree  of  the  defendants,  J.  &  G.  A.  Manchester  and  De- 
well,  three  promissory  notes,  bearing  date  of  that  day, 
and  executed  by  them  for  a  good  consideration,  amounting  in  the 
aggregate  to  the  sum  of  -f  2876.92.  The  one  which  fell  due  last, 
was  for  the  sura  of  $980.21,  which  was  payable  one  year  from 
date.  That  on  the  2d  December,  1839,  he  obtained  a  judgment 
against  John  Manchester,  impleaded,  etc.  on  another  of  said  notes 
before  the  probate  court  of  Pike  county,  for  the  sum  of  ^920.09. 
That  at  the  April  term,  1840,  of  the  Pike  circuit  court,  he  ob- 
tained a  like  judgment  on  the  other  of  said  notes,  for  $994.90. 
That  executions  have  been  issued  on  said  judgments,  but  returned 
unsatisfied,  except  as  to  $49.50,  made  on  the  first  judgment,  and 
$160.01  made  on  the  second  judgment.  That  he  is  in  danger  of 
losing  the  balance  of  said  indebtedness  by  the  fraud  and  insol- 
vency of  the  makers  of  the  notes,  and  of  the  defendant,  Thomas 
Manchester. 

That  on  the  11th  of  October,  1839,  the  defendant,  Delahay, 
mortgaged  to  John  Manchester  certain  real  estate,  which  is  de- 
scribed, to  secure  the  payment  of  $2700,  payable  in  one  year. 
That  on  the  13th  of  November,  1839,  John  Manchester  conveyed 
to  Thomas  Manchester,  certain  other  real  estate  described,  fraud- 
ulently and  with  the  intent  to  defraud  the  complainant  and  other 
creditors.  With  the  view  of  showing  that  this  transfer  was  fraud- 
ulent, the  bill  sets  forth  a  variety  of  circumstances,  which  it  is 
unnecessary  to  notice  here.  That  on  the  same  day  John  assigned 
to  Thomas  the  said  mortgage  with  the  like  fraudulent  intent.  To 
foreclose  this  mortgage,  Thomas  Manchester  filed  his  bill  in  the 
Pike  circuit  court,  on  the  2d  of  March,  1841,  and  a  decree  of  fore- 
closure was  entered  at  the  September  term,  1841,  under  which 
the  mortgaged  premises  were  sold  on  the  18th  December,  1841, 
to  the  said  Thomas  Manchester,  for  $2730.25. 

There  is  another  proceeding  set  out  in  the  bill,  which  as  it  cuts 
no  important  figure  in  the  case,  it  is  unnecessary  to  mention. 

The  bill  then  avers,  that  "  by  a  mortgage  junior  to  the  afore- 
said mortgage,"  Vansyckle  for  himself,  McConnell  & 
[*513]  McDougall,  "or  otherwise,  is  in  possession  of  the  said 
mortgaged  premises,  claiming  an  interest  therein/' and  is 
exercising  a  ferry  privilege,  etc.,  and  that  Matthews  "is  in  pos- 
session of  some  other  parts  of  said  real  estate,  claiming  some  sort 
of  interest  in  the  same." 

In  the  prayer  of  the  bill,  the  complainant  asks  for  an  equitable 
writ  of  attachment,  to  be  levied  upon  the  said  real  estate  as  the 
property  of  John  Manchester,  to  be  applied  under  the  decree  of 
the  court  to  the  payment  of  the  note  first  above  mentioned.  The 
prayer  also  asks  that  the  said  conveyances  of  real  estate,  and  as- 
signment of  the  mortgage  from  John  to  Thomas  Manchester,  may 
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be  set  aside  as  fraudulent,  and  that  the  said  real  estate  may  be 
sold  by  the  order  of  the  court,  "in  satisfaction  of  what  may  be 
due  your  orator  in  the  premises,"  and  for  general  relief. 

John,  Thomas,  and  George  Manchester,  and  Dewell,  being  non- 
residents, were  brought  in  by  publication,  and  the  other  defend- 
ants were  served  witli  summons.  On  the  first  day  of  June,  1843, 
an  order  was  made  allowing  the  complainants  to  take  the  deposi- 
tion of  the  defendant,  Delahay,  subject  to  exceptions  for  interest, 
and  on  the  same  day,  also,  the  bill  was  taken  for  confessed  as  to 
George  Manchester,  Dewell  and  Delahay. 

On  the  eighth  of  June,  1843,  Thomas  Manchester  filed  his  ans- 
wer, and  on  the  twelfth  of  the  same  month,  John  Manchester 
filed  his  answer,  both  denying  the  alleged  fraud,  and  insisting 
that  the  sales  and  assignment  were  bona  fide,  and  for  a  good  con- 
sidei'ation.  And  on  the  twenty-third  of  the  same  month  Van- 
syckle,  McConnell  and  McDougall  filed  their  demurrer  to  the  bill. 

On  the  ninth  of  September,  in  the  same  year,  a  replication  was 
filed,  and  on  the  same  day,  by  leave  of  the  court,  the  complainant 
filed  an  amendment  to  his  bill  as  the  record  states,  showing  that, 
at  that  term  of  the  court,  the  complainant  had  obtained  a  judg- 
ment at  law,  on  the  first  described  note  for  the  sum  of  $1190.91, 
and  costs. 

On  the  sixth  of  September,  1843,  the  demurrer  was  submitted 
to  the  court,  and  was  taken  under  advisement,  till  the 
fourth  of  September,  1844,  when  it  was  overruled,  and  [*  514] 
for  want  of  answer,  the  bill  and  amended  bill  were  taken 
as  confessed  against  Vansyckle,  McConnell,  McDougall  and 
Matthews.  On  the  same  day,  the  cause  was  finally  heard  and  a 
decree  upon  the  merits  entered. 

The  decree  determines: 

First,  that  the  complainants  obtained  judgment  at  law  on  the 
said  three  promissory  notes,  as  alleged  in  the  bill  and  amended 
bill  ; 

Second,  that  the  said  assignment  and  transfers  were  made  in 
fraud  of  the  said  complainant; 

Third,  that  the  master  make  sale  of  said  premises,  and  convey 
the  same  to  the  purchaser  by  deed,  conveying  all  the  right,  etc.  of 
the  defendants  to  said  premises,  subject  only  to  such  right  of  re- 
demption as  the  judgment  creditors  of  John  Manchester  may  have 
to  the  same;  and  that  said  master  pay  over  the  proceeds  of  said 
sale  to  the  complainant,  the  balance  due  on  such  judgments  and 
interests; 

Fourth,  it  is  ordered,  that  upon  making  sale  of  any  of  said 
premises,  all  persons  in  possession  thereof  bj^  virtue  of  any  assign- 
ment from  any  of  the  defendants  since  the  filing  of  the  bill,  give 
the  possession  to  such  purchaser,  and  especially  to  the  Naples 
ferry  appertaining  to  a  portion  of  said  land;  and 
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Fifth,  costs  are  adjnclj^ed  against  John  and  Thomas  Manches- 
ter, and  cause  continued  for  report. 

On  the  nineteenth  of  April,  1845,  the  master  reports  that  on  the 
fourteenth  of  September,  1844,  after  notice,  etc.,  in  pursuance  of 
the  decree,  he  offered  four  of  said  tracts  separately,  the  first  con- 
taining forty  acres,  the  second  containing  five  acres,  the  third 
containing  one  hundred  and  fifty-five  acres,  and  the  fourth  con- 
taining fifty  eight  acres,  tlie  said  hind  being  appurtenant  to  the 
Naples  ferry,  and  there  were  no  bidders,  when  he  offered  them 
together,  and  the  complainant  became  the  purchaser  at  $1400.00. 

At  the  same  time,  he  offered  for  sale  four  tracts  which  were 
bid  off  by  the  complainant  at  prices  from  seventy-five  cents  to 
three  dollars  and  seventy-five  cents  per  acre;  and  two  tracts  of 
forty  acres,  and  one  tract  of  eighty  acres,  which  were 
[*  515]  struck  off  to  the  complainant  for  ten  cents  each;  for  all  of 
which  he  had  given  \a  deed  to  the  complainant,  subject 
to  the  right  of  redemption  as  specified  in  said  decree.  The  com- 
missioner further  reports,  that  there  had  been  no  offer  to  redeem 
any  part  of  said  premises  under  said  decree,  which  report  was  ap- 
proved by  the  court. 

I  shall  first  inquire,  whether  the  demurrer  of  Vansyckle,  Mc- 
Connell  and  McDougall  was  properly  overruled.  These  defend- 
ants, so  far  as  is  shown  by  the  bill,  were  merely  nominal  parties, 
who  might  or  might  not  have  any  interest,  which  might  be  af- 
fected b}'  the  decree.  They  were  made  parties  to  give  them  an 
opportunity  to  come  in  and  show  their  interest,  if  they  had  any, 
to  specify  its  nature  and  extent  in  their  answers,  and  to  defend 
and  protect  it.  The  bill  does  not  show  that  they  had  any,  nor 
does  it  appear  tliat  the  complainant  knew  of  any  interest  exist- 
ing in  them.  The  averment  of  the  bill  is,  that  one  of  them  was 
in  possession  of  a  portion  of  the  premises  sought  to  be  subjected 
to  the  payment  of  complainant's  debt,  for  himself  and  the  other 
two,  by  a  junior  mortgage  or  otherwise.  This  showed  such  a 
claim  of  interest,  as  the  complainant  h.ad  a  right  to  protect  him- 
self against,  by  making  them  parties,  and  concluding  them  by  the 
decree,  unless  tley  could  show  that  they  ought  not  to  be  thus 
concluded.  Such  is  the  usual  and  proper  course  in  all  chancery 
proceedings.  The  averment,  then,  so  far  as  these  defendants 
were  concerned,  was  right  and  proper,  and  if  the  bill  was,  in 
other  respects,  such  as  entitled  the  complainant  to  relief,  the  de- 
murrer was  properly  overruled. 

Tills  is  a  creditor's  bill,  whereby  the  complainant  seeks  to  sub- 
ject certain  lands,  which  he  could  not  reach  by  an  execution,  to 
the  payment  of  two  judgments,  one  obtained  in  the  probate 
court,  and  one  in  the  circuit  court  of  Pike  county.  The  bill 
shows  the  recovery  of  the  judgments  against  John  Manchester, 
that  executions  had  been  issued  upon  those  judgments,   which 
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had  been  returned  unsatisfied,  excepting  as  to  a  small  amount  of 
each.  This  is  sufficient  to  entitle  the  party  to  file  his  bill.  Beck 
V.  Burdett,  1  Paige,  305;  Rev.  Stat.  §  3G,ch.  XXI;  title,  chancery. 
It  shows  prima  facie  that  he  had  exhausted  his  legal 
remed3^  It  is  as  much  as  is  required,  in  the  first  in-  [*  516] 
stance,  of  a  second  indorser  of  a  note  under  our  statute 
to  show,  to  enable  him  to  recover  of  the  first  indorser;  and  in  this 
case  as  in  that,  the  defendant  might  probably  resist  the  applica- 
tion successfully,  by  showing  that  the  complainant  actually  knew 
of  other  property,  out  of  which  he  might  have  made  his  debt  by 
execution.  This  far,  then,  the  bill  is  sufficient.  It  furthershows, 
that  for  the  purpose  of  hindering  and  delaying  the  complainant 
in  the  collection  of  his  debts,  and  for  the  purpose  of  defrauding 
other  creditors,  the  judgment  debtor  had  transferred  a  consider- 
able amount  of  real  and  personal  property  'to  the  defendant, 
Tliomas  Manchester,  and  had,  wiih  the  like  intent,  assigned  to 
him  a  mortgage  upon  other  lands,  which  the  assignee  had  fore- 
closed, and  purchased  in  the  lands  in  his  own  name,  and  prays 
that  all  of  these  lands  may  be  subjected  to  the  satisfaction  of  what 
may  be  due  to  the  complainant  in  the  premises.  According  to 
the  well  established  rules  of  equity  law,  this  shows  such  a  case  as 
entitles  the  complainant  to  relief.  The  extent  of  that  relief  may 
be  hereafter  considered,  but  this  is  sufficient  to  show  that  the  bill 
was  not  obnoxious  to  a  demurrer. 

I  may  here  remark  upon  a  novel  proceeding  attempted  to  be  in- 
troduced by  this  bill,  and  that  is,  that  for  the  purpose  of  securing 
and  obtaining  satisfaction  of  one  of  the  notes  mentioned  in  the 
bill,  (but  upon  which  no  judgment  liad  been  obtained  by  law,) 
the  party  prays  for  an  equitable  attachment  to  be  levied  upon  the 
premises  upon  which  the  mortgage  had  been  foreclosed,  and  which 
had  been  purchased  in  by  Thomps  Manchester,  the  alleged  fraud- 
ulent assignee  of  the  mortgage.  But,  for  this  proceeding,  I  can 
find  no  authority  in  the  former  practice  of  the  courts  of  equity',  or 
in  the  provisions  of  our  statute.  For  the  purpose  of  obtaining  a 
satisfaction  of  this  note  the  amended  bill  was  filed,  averring  that 
since  the  filing  of  the  bill  in  this  cause  the  complainant  had  ob- 
tained a  judgment  upon  that  note  also.  This  branch  of  the 
case  will  be  again  referred  to. 

It  may  be  well  now  to  examine  and  see  what  position 
the  several  plaintiffs  in  this  writ  of  error  occupy  in  relation  [*  517] 
to  this  decree,  as  exhibited  by  this  record.  In  the  first 
place,  the  bill  was  taken  for  confessed,  as  to  all  of  them  except 
John  Manchester  and  Thomas  Manchester.  Vansyckle,  McCon- 
nell,  and  McDougall  appeared  and  demurred  to  the  bill.  That 
demuirer,  as  we  have  seen,  was  properly  overruled.  They  then 
refused,  or  at  any  rate  failed  to  file  an  answer,  and  then  the  bill 
was  regularly  taken  pro  confesso,  as  we  are  to  presume,  according 
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to  the  rules  of  practice  and  usage  of  that  court,  against  them,  as 
also  against  the  other  defendants,  G.  A.  Manchester,  Matthews, 
Dewell  and  Delahay,  who  never  appeared  before  that  court  at  all. 
I  am  of  opinion,  that  a  party  against  whom  a  bill  is  taken  for 
confessed,  can  not  complain  and  assign  for  error,  that  the  proof 
does  not  sustain  the  allegations  of  the  bill.  The  nineteenth  sec- 
tion of  our  chancery  act,  provides  that,  "  where  a  bill  is  taken 
for  confessed,  the  court,  before  a  final  decree  is  made,  if  deemed 
requisite,  may  order  the  complainant  to  produce  documents  and 
witnesses  to  prove  the  allegations  of  his  bill,  or  may-examine  the 
complainant  on  oath  or  affirmation,  touching  the  facts  therein  al- 
leged; such  decree  shall  be  made  in  either  case  as  the  court  shall 
consider  equitable  and  proper."  By  this  law,  when  a  bill  is  taken 
for  confessed,  it  is  left  to  the  discretion  of  the  court,  whether 
any  proof  shall  be"  required  in  support  of  the  bill  or  not,  or  what 
parts  of  the  bill  shall  be  supported  by  proof,  and  of  necessity, 
what  shall  be  tlie  amount,  nature  and  character  of  proof  to  be 
produced.  With  such  a  discretion  vested  in  the  court,  it  would 
seem  absurd  to  say,  that  the  court  acted  upon  insufficient  proof. 
It  would  not  be  error  to  make  a  decree  without  any  proof,  it  is 
not  easy  to  comprehend  where  the  error  is  in  rendering  a  decree 
upon  insufficient  proof.  Where  a  bill  is  taken  for  confessed  from 
the  silence  of  the  party,  he  is  as.  much  estopped  in  that  particular 
case,  from  denying  its  truth — except  in  particular  instances 
where  he  may  come  in  under  the  statute  and  open  it — as  if  he 
had  appeared  in  open  court  and  filed  an  answer,  confessing  the 
truth  of  the  bill  throughout.  Here,  a  part  of  these  de- 
[*  518]  fendants  did,  in  fact,  confess  the  truth  of  this  bill  by 
their  demurrer,  and  insisted  that  the  facts,  thus  confessed, 
did  not  entitle  the  complainant  to  any  relief,  and  when  that  was 
ruled  against  them,  they  chose  to  abide  by  that  confession  rather 
than  withdraw  it,  and  file  an  answer  putting  in  issue  the  allega- 
tions of  the  bill.  After  this,  they  can  not  complain  that  that  is 
not  proved  which  tliey  have  admitted  to  be  true.  ■ 

As  to  Thomas  Manchester,  it  appears  from  the  record  here,  that 
he  has  released  to  the  complainant  all  errors  in  this  cause,  by  not 
replying  to  the  com[)lainant's  plea  averring  that  fact,  so  that  he 
has  ceased  to  complain,  and  he  is  the  only  party  in  fact,  whose 
interest  could  have  been  affected  essentially  by  this  decree,  so 
far  as  it  appears  from  this  record.  A  similar  plea  is  interposed 
as  to  Mitchell,  to  which  also  there  is  no  replication. 

And  now  how  stands  it  with  John  Manchester?  He,  it  seems 
to  me,  is  the  last  person  of  all  others  who  has  any  right  to  com- 
plain of  this  decree,  in  which,  if  there  is  any  error,  it  most  man- 
ifestly is  in  his  favor,  and  directly  to  his  advantage;  for  by  it  a 
considerable  amount  of  judgments  against  him  is  paid  out  of  the 
property  of  another,  which,  according  to  his  own  answer,  he  has 
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sold  and  received  his  pay  for;  and  it  seems  to  me  that  his  con- 
science need  not  be  too  sensitive  on  the  subject,  since  he  has 
promptly  come  forward,  and  done  all  he  could  to  prevent  such  a 
result  by  his  answer.  If,  in  this  decree,  error  has  been  commit- 
ted, it  is  in  his  favor,  although  against  his  will,  and  he  can  not 
complain.  Sclilencher  v.  Risley,  3  Scam.  486.  Although,  as  we 
have  seen,  none  of  the  parties  who  are  complaining,  have  any 
right  to  complain  tliat  the  allegations  of  this  bill  are  not  sustained 
by  the  proof,  3'et  we  do  not  hesitate  to  say,  that  those  allegations 
are  made  out  in  their  most  material  particulars  by  the  evidence, 
especially  so  far  as  they  have  been  put  in  issue  by  the  answers; 
but  from  the  view  which  we  take  of  this  cause,  it  is  not  necessary 
to  encumber  the  opinion  of  the  court  with  a  particular  review 
of  it. 

It  now  remains  to  be  considered,  whether  the  decree  which  was 
rendered,  was  such  as  the  allegations  of  the  bill  and 
amended  bill  authorizes  ;  for  although  the  defendants  be-  [*  519] 
low,  who  allowed  the  bill  to  be  taken  pro  confesso,  can 
not  now  deny  its  truth,  yet  they  have  a  right  to  insist  that  no 
decree  shall  be  made  whicli  may  affect  their  interest,  beyond 
what  their  admissions  will  warrant.  The  complainant  has  made 
them  parties  to  bar  their  interests,  and  he  must  see  to  it,  that  he 
confines  himself  to  the  rights  which  he  has  claimed  to  have. 

What  has  been  already  said  on  the  subject  of  the  demurrer, 
shows  that  the  complainant  was  entitled,  by  the  allegations  of 
the  bill,  to  the  relief  sought,  to  the  extent  of  the  payment  of 
the  two  first  judgments  out  of  the  property  fraudulently  convey- 
ed. But  as  it  was  insisted  that  the  prayer  only  sought  the  pay- 
ment of  the  note  described  in  the  bill,  and  not  of  the  two 
judgments,  it  becomes  necessary  to  examine  the  prayer  with  the 
view  to  ascertain  if  that  be  so. 

The  prayer  of  the  bill  commences  with  asking  for  an  equit- 
able attachmentto  be  levied  upon  said  real  estate,  as  the  property 
of  John  Manchester,  to  be  applied  under  the  decree  of  the  court 
to  the  payment  of  the  first  note.  It  is  supposed  by  the  counsel 
for  the  defendant  in  error,  that  it  is  upon  this  portion  of  the 
prayer  that  the  court  decided  the  payment  of  the  two  judgments; 
and  if  so,  it  was  certainly  unauthorized  ;  for  by  this  the  party 
only  seeks  satisfaction  of  the  note  under  that  attachment  pro- 
ceeding, which,  as  we  have  seen,  was  unauthorized,  and  hence 
the  prayer  must  be  considered  as  that  portion  were  stricken  out. 
After  that,  the  prayer  asks  that  the  said  real  estate  may  be  sold 
by  the  order  of  the  court,  in  satisfaction  of  what  may  be  due 
your  orator  in  the  premises.  This  was  manifestly  asking  that  all 
that  was  due  to  him  on  account  of  the  several  demands  previously 
stated  in  the  bill,  and  w^as  manifestly  sufficient.  But  if  any 
doubt  could  be  entertained  on  the  subject,  the  general  prayer  is 
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sufficient  to  authorize  the  granting  of  any  relief  wliich  the  state- 
ment of  the  bill  would  warrant. 

It  now  remains  to  be  examined,  whether  the  court  was  war- 
ranted in  decreeing  the  payment  of  the  judgment  which  v/as  ren- 
dered in  the  attachment  suit,  which  was  obtained  after  the  filing 

of  the  bill  in  chancery,  and  which  is  brought  to  the  no- 
[*  520]  tiee  of  the   court  by  the  amended  bill.     There  are  two 

objections,  which,  to  my  mind,  are  conclusive  against 
that  portion  of  the  decree  which  directs  the  payment  of  this 
judgment.  The  first  objection  is,  that  no  execution  was  ever 
issued  upon  this  judgment,  and  consequently,  no  effort  made 
to  collect  it  at  law.  This  is  indispensable,  according  to  the  case 
of  Beck  V.  Bardett  before  referred  to,  and  this  is  supported  by 
all  the  cases  which  I  have  examined.  If  it  should  be  said,  with 
a  view  to  obviate  this  difficulty,  that  the  property  levied  upon 
was  not  liable  to  an  execution,  and  that,  consequently,  it  would 
hav^  been  futile  to  have  issued  one  upon  which  nothing  could 
possibly  have  been  made  ;  that  but  shows  that  the  attachment  was 
levied  upon  property  not  liable  to  the  attachment,  and  that  being 
a  proceeding  in  rem,  for  want  of  anything  upon  which  it  could 
legally  act,  the  court  should  not  have  entertained  the  case,  but 
dismissed  it,  which  it  would  have  done,  had  the  plaintiff  inform- 
ed the  court  that  the  property  levied  upon  was  not  subject  to  at- 
tachment. But  there  is  another  objection,  which  it  seems  to  me 
is  equally  fatal,  and  that  is,  that  a  judgment  in  an  attachment 
suit  where  the  defendant  has  not  been  brought  into  court  so  as  to 
make  it  a  personal  judgment,  is  not  evidence  of  the  debt  upon 
another  suit  brought  upon  that  record.  The  decree,  then,  will 
have  to  be  modified,  so  as  to  allow  the  complainant  only  to  seek 
a  satisfaction,  out  of  the  said  real  estate,  of  the  two  judgments 
stated  in  the  original  bill,  and  tliat  portion  of  it  which  directs 
the  satisfaction  of  the  judgment  in  the  attachment  suit  will  have 
to  be  reversed.  As  the  sale  was  ordered  and  made  upon  an 
erroneous  decree,  which  is  partially  reversed,  the  sale  has  to  be 
set  aside  of  course,  and  a  re-sale  ordered  ;  and  hqnce  it  becomes 
unnecessar}'-  to  look  into  the  regularity  of  that  sale,  which  other- 
wise would  present  a  very  serious  question. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded with  directions  to  the  circuit  court,  to  render  a  decree, 
and  to  proceed  consistently  with  the  principles  of  this  opinion  ; 
and  that  each  party  pay  one  half  of  the  costs  of  this  writ  of 
error. 

Decree  reversed. 
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Orrin  She  UMAX  et  al.  v.  Henry  Gassett  et  al. 

Error  to  Cook  Co.   Court.  [*.j21] 

1.  FoREiGM  STATUTE — penal,  not  enforced.  To  a  scire  facias  to  foreclose  a  mort- 
gage, the  defendants  pleaded  ihc  usury  laws  of  Massachusetts,  alleging  in  substance, 
their  indebtedness  to  plaintiflfs;  that  in  order  to  obtain  forbearance  thereon,  they  ex- 
ecuied  certain  notes  therefor,  payable  in  Boston  at  intervals,  with  ten  per  cent,  interest 
semi-annually,  which  notes  were  intended  to  be  secured  by  the  mortgage  sued  on;  and 
that,  though  the  notes  appear  on  their  face  to  have  been  executed  m  Chicago,  they 
were  in  fact  executed  in  Boston.  The  mortgage  was  acknowledged  and  recorded 
in  Cook  county,  on  the  day  of  its  date:  Held,  that  the  forfeiture  provided  for  in 
the  usuiy  laws  of  Massachusetts  being  a  part  of  the  law  of  remedy,  could  not  be 
enforced  by  the  courts  of  this  state,     (a) 

3.  Same.  It  is  a  well  settled  rule,  that  the  courts  of  one  country  will  not  en- 
force either  the  criminal  or  penal  laws  of  another ;  nor  will  they  carry  wut  or 
be  guided  by  the  laws  of  another,  regulating  the  forms  of  actions,  or  the  remedies 
provided  for  civil  injuries.  But  it  is  equally  well  settled,  that  in  the  construction 
of  contracts,  and  in  ascertaining  whether  they  are  valid,  the  law  of  the  country 
where  the  contract  was  made,  or  to  be  p-rformed,  shall,  in  general,  govern. 

8.  Lex  loci  contkactus — its  ftinctinns.  The /i?.r /<?«  only  governs  in  ascertain- 
ing whether  a  contract  is  valid  and  what  the  words  of  the  contract  mean.  When 
the  question  is  settled,  that  the  contract  of  the  parlies  is  legal,  and  what  is  the  true 
interpretation  of  the  language  employed  by  the  parties  in  framing  it,  the  lex  loci 
ceases  its  functions,  and  the  lex  fori  steps  in  and  determines  the  time,  the  mode  and 
the  extent  of  the  remedy,     {b) 

4.  Foreclosure  of  mortgage — part  payment.  To  a  scire  facias  to  foreclose  a 
mortgage,  a  plea  commencing  as  a  plea  of  part  payment,  and  concluding  by  praymg 
judgment,  was  interposed,  to  which  there  was  a  general  demurrer  which  was  sustained: 
Held,  that  payment  in  part,  or  in  whole,  might  properly  be  pleaded,  and  that, 
in  this  case,  if  the  plea  had  been  specially  demurred  to,  it  should  have  been  held  bad. 

Scire  facias,  to  foreclose  a  mortgaq-e,  issued  from  the  Cook 
county  court,  at  the  instance  of  the  defendants  in  error,  against 

Cases  Citing  Text.  of  bill  of  exchange  is  governed  by  law  of 

{a)  In  suit  in  this   State  on  note  made  place  of  payment.      Mason  v.  Dousay,  35 

in  sister  State,  defense  that  by  law  of  that'  111.  4'34,   433.      Validity   and   meaning  of 

State  it  was  usurious  is  good;  but  so  much  contract  are  in  general  to   be  determined 

of  law  of  that  State  as  imposes  penalty  for  hy  lex  loci  contractus,   although  such   law 

benefit  of  its  school  fund  will  not  been-  is  inconsistent  with  /f.r /<??-?  applicable  to 

forced  here.     Birnes  z/.  Whitaker,  2'3  III.  contracts  made  within  this  State.    Round- 

G0(),  609.     Courts  of  this  State  will  not  treez/.  Baker.  53  III.  241,  245.  Conveyance 

enforce  penalty  imposed  by  act   of  con-  of  land  in  this  State  or  contract  therefor 

gress,  e.  g.  penalty  for  usury  so  imposed.  is  governed  bv  lex  situs.    Bissell  v.  Terry, 

Missouri  Riv.  Transportation  C).  -n.  First  69   III.   184,   190.      Law  of  remedy  is  no 

N.  Bank,  Sioux  City,  74  111.  317,  218.  part  of  con'ract  and   is  controlled  by  lex 

(i>)  Contract,  which  is  made  in   Illinois  foyi.     Burchard   v.   Dunbar,    83  111.   450, 

and  which  provides  that  it  shall   be  gov-  456.     In  action  in  this   State  on  contract 

erned  by  law  of  another  State,  will  be  en-  made  in    sister  State,  lex  loci  contractus 

forced  in  Illinois,  according  to  such  for-  governs  validity  and  construction  of  con- 

eign    law,    unless    that    law    contravenes  tract,  lex  fori   governs    time,   mode   and 

public    policy   or    operates   criminally    or  extent  of    remedy,    e.  g.  exemption   from 

penallv.        McAllister    v.    Smith,    17  111.  garnishment  given  by  law  of  this  State  ex- 

338.    336.     Contract  made  in    one  State  tends  to  non-resident  making  contract  be- 

and  to  be  performed  in  another  Slate  is  yond    State.       Mineral    Point   R.   Co.   v. 

governed  by  law  of  State  in  which  it  is  to  Barron,  83  111.  365,  366. 
be  performsd,  c.  g.  validity  of  acceptance 

431 


522-523  Sherman  et  al.  v.  Gassett  et  al.  [Dec.  T. 

Opinion  of  the  Court. 

the  plaintiffs  in  error.  The  cause  was  heard  before  the  Hon. 
Hugh  T.  Dickey,  on  demurrers  to  pleas.  The  demurrers  were 
sustained,  and  the  defendants  brought  their  writ  of  error  to  re- 
verse the  decision  of  the  court. 

The  substance  of  the  pleas  are  stated  in  the  opinion  of  this 

court. 
[*522]       A.    T.    Bledsoe,   argued   orally   for  the  plaintiffs   in 

error.      Written   arguments   were  submitted    by    J.    Y. 
ScAMMON  &  N.  B.  JuDD,  upon  the  same  side,  and  by  A.  Cowles 

6  W .  H.  Brown,  for  the  defendants  in  error,  both  of  which  were 
mislaid  and  were  not  received  by  the  reporter. 

L.  TrtjmbuLiL  argued  orally  for  the  defendants  in  error.  1. 
The  pleas  of  usury  are  defective  in  not  averring  that  the  law  of 
Massachusetts,  set  out  in  said  plea,  was  in  force  at  the  time  of  the 
execution  of  said  mortgage,  and  of  filing  said  pleas. 

None  of  said  pleas,  or  the  plea  of  paj-ment  profess  to  answer 
the  whole  cause  of  action,  and  the  plaintiffs  were  at  liberty  to 
treat  all  of  said  pleas  as  nullities,  and  take  judgment  as  by  nil 
dicit,  or  thev  might  demur,  Gould's  PI.  363;  Fitzgerald  v.  Hart, 
4  Mass.  429;  11  Pick.  75,  Sterling  v.  Sherwood,  20  Johns.  206; 
Hickok  V.  Coates,  2  Wend.  421;  Slocum  v.  Despard,  8  do.  617; 
Phelps  V.  Sowles,  19  do.  547;  Mee  v.  Tomlinson,  31  Eng.  Com. 
Law  R.  66. 

The  judge  who  tried  this  cause  below,  certifies  that  the  plea  of 
payment  was  not  passed  upon  by  him  upon  the  argument,  and  the 
attention  of  the  court  below  not  being  called  to  said  plea,  it  is 
too  late  to  urge  in  this  court  for  the  first  time,  that  said  plea  was 
sufficient.  Gelston  v.  Hoyt,  13  Johns.  575;  Bell  v.  Bruen,  1 
Howard's  (U.  S.)  R.  187;  3  do.  530. 

2.  The  mortgage  being  made  and  executed  in  Illinois,  must 
be  governed  by  the  laws  of  Illinois.  Chapman  v.  Robinson,  6 
Paige,  627. 

3.  The  statute  of  Massachusetts  does  not  make  a  contract  for 
taking  more  than  six  per  cent,  void,  but  applies  to  the  remedy 
and  inflicts  a  penalty.     Rev.  Stat.  Mass.  307. 

Penal  laws  are  local.  Story's  Confl.  of  Laws,  §  619,  et  seq. 
Remedies  upon  contracts  are  governed  by  the  law  of  the  place 
where  the  action  is  instituted.     2  Kent's  Com.  462. 

That  the  statute  of  Massachusetts  is  penal,  and  applies  to  the 
remedy  only   is  established  by  her  own  courts.     Gale  v.  Easton, 

7  Mete.  14.  ' 

Opinion  of  the  court  by  Lockwood,  J.     The  plaintiff 
[*  523]  below  sued  out  of  the  county  court  of  Cook  county,  a 
scire  facias  against  Sherman  &  Pitkin,  to  foreclose  amort- 
gage,  dated  September  1st,  1842.     The  mortgage  was  duly  ac- 
knowledged and  recorded  on  the  day  it  bears  date,  and  was  exe- 
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cuted  to  secure  the  payment  by  the  mortgagors  to  the  mortgagees 
of  three  several  promissory  notes,  amounting  to  the  sum  of  $7000, 
dated  the  15th  of  June,  1842.  The  time  when  the  notes  were  to 
fall  due,  is  not  stated  in  the  mortgage,  but  the  scire  facias  avers 
they  had  all  fallen  due.  The  mortgage  recites  that  Sherman  & 
Pitkin  are  residents  of  the  county  of  Cook,  in  the  state  of  Illinois, 
and  tlie  plaintiffs  below  are  residents  of  the  state  of  Massachusetts. 
Slierman  &  Pitkin  pleaded  four  special  pleas  of  usury,  in  viola- 
tion of  the  laws  of  Massachusetts,  and  a  plea  of  part  payment. 
To  all  these  pleas,  Gassett  &  Co.  several]}'  demurred,  and  the 
court  sustained  the  demurrers,  and  rendered  judgment  for  the 
plaintiffs  for  the  amount  due  on  the  mortgage,  and  that  the  mort- 
gaged premises  be  sold. 

The  errors  relied  on,  are  the  sustaining  the  demurrers  to  all 
the  pleas  of  the  defendants.  The  four  pleas  of  usury  are  sub- 
stantially' alike,  and  aver  that  Sherman  &  Pitkin  being  largely  in- 
debted to  Gassett  &  (^o.,  who  were  merchants,  residing  and  do- 
ing business  in  the  city  of  Boston,  for  goods  previously  sold  to 
them,  on  the  15th  day  of  June,  1842,  in  order  to  obtain  forbearance 
on  said  indebtedness,  it  was  corruptly  agreed  that  Sherman  &  Fit- 
kin  should  execute  to  Gassett  &Co.  three  several  promissory  notes, 
payable  in  twelve,  twenty-four  and  thirty-six  months,  at  Gassett 
&  Co's.  office  in  Boston,  with  interest  at  the  rate  of  ten  per  cent, 
per  annum,  payable  semi-annually.  The  pleas  state  that  the 
notes,  although  the}''  appear  on  their  face  to  have  been  executed 
in  Chicago,  in  this  state,  yet  were  executed  in  Boston. 

These  pleas  further  aver,  that  the  mortgage  recited  in  the 
scire  facias,  Avas  executed  to  secui-e  the  payment  of  said  notes. 
The  pleas  further  aver,  that  on  the  15th  of  June,  1842, 
it  was  provided  and  enacted  by  the  laws  and  statute  of  [*524] 
the  commonwealth  of  Massachusetts,  of  which  common- 
wealth Boston  was  the  capital,  ''  that  the  interest  of  money 
should  be  six  dollars  and  no  more  upon  one  hundred  dollars  for 
a  year,  and  at  the  same  rate  for  a  greater  or  less  sum,  and  for  a 
longer  or  shorter  time  ;"  and  that,  "  whenever  an  action  shall  be 
brought  iipon  any  contract  or  assurance,  and  it  shall  appear  upon 
special  plea  to  that  effect,  that  a  greater  rate  of  interest  has  been 
directly  or  indirectly  reserved,  taken  or  received,  the  plaintiff 
shall  forfeit  three-fold  the  amount  reserved  or  taken,  and  sliall 
have  judgment  for  the  balance  only,  which  shall  remain  due  after 
deducting  said  three-fold  amount."  The  defence  set  up  in  the 
defendants'  pleas  of  usury,  is  unconscientious  and  inequitable, 
and  should  not  be  sustained  unless  some  stern  rule  of  law  re- 
quires it.  In  equity  the  original  debt  and  legal  interest  are 
justly  due,  notwithstanding  an  agreement  to  pay  more  tlian  legal 
interest.  Where  a  creditor,  however,  has  acted  oppressively 
towards  his  debtor,  or  has  evinced  a  manifest  disposition  to  vio- 
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late  the  laws  of  the  country  where  the  contract  is  made  or  to  be 
performed,  justice  requires  that  courts  should  be  astute  in  ascer- 
taining if  tliere  be  not  some  rule  of  law  that  will  enable  them  to 
punish  the  oppressive  creditor,  or  the  willful  violator  of  the  law. 
These  pleas,  instead  of  disclosing  any  oppression  on  the  part  of 
Gassett  &  Co.  towards  Sherman  &  Pitkin,  clearly  evince  a  great 
degree  of  forebearance  and  lenity.  Sherman  &  Pitkin  were  resi- 
dents of  the  state  of  Illinois,  where  it  was  legal  to  stipulate  for 
the  payment  of  twelve  per  cent,  interest ;  consequently,  the 
agreement  to  pay  ten  per  cent,  did  not  violate  any  law  of  this 
state.  What  law,  then,  has  been  violated  by  the  contract  between 
the  parties?  It  is  apparent  that  the  mortgage  was  executed  in 
Illinois,  for  it  was  acknowledged  and  recorded  in  Cook  county, 
on  the  day  it  bears  date,  and  as  it  does  not  specify  any  place  of  pay- 
menti  were  it  not  for  the  notes  recited  in  the  pleas,  the  legal  pre- 
sumption would  be,  that  the  mortgage  was  payable  in  Illinois, 
where  the  land  was  situated  and  the  mortgagors  resided, 
[*525]  and  in  that  event,  the  mortgage  would  be  free  from  any 
taint  of  usury.  The  pleas,  however,  aver  that  the  mort- 
gage was  executed  to  secure  the  payment  of  three  promissory 
notes,  with  ten  per  cent,  interest,  which  notes,  it  is  alleged, 
were  executed  in  Boston  and  made  payable  there. 

It  is  a  well  settled  rule  of  jurisprudence,  that  the  courts  of  one 
country  will  not  enforce  either  the  criminal  or  penal  laws  of  ano- 
ther. Nor  will  the  courts  of  one  country  carry  out  or  be  guided 
by  the  laws  of  another,  regulating  the  forms  of  actions,  or  the 
remedies  provided  for  civil  injuries.  But  it  is  equally  well  set- 
tled, that  in  the  construction  of  contracts  and  in  ascertaining 
whether  they  are  valid,  the  law  of  the  country  where  the  contract 
was  made  or  to  be  performed  shall  in  general  govern.  It  might 
in  this  case  be  urged,  with  great  propriety,  that  a  mortgage  on 
real  estate  should  be  governed  by  the  lex  situs,  and  consequently 
not  be  affected  by  the  usury  laws  of  the  place  where  it  may  have 
been  executed,  or  where  the  money  is  to  be  paid  ;  the  presump- 
tion being  that  the  parties  must  have  had  the  laws  of  the  country 
in  view  where  the  land  was  situated,  and  where  suit  must  be 
instituted  in  case  of  foreclosure.  The  case  of  Chapynan  v.  B.oh- 
inson,  6  Paige  627,  wasdecided  on  this  principle.  In  that  case  a 
loan  was  negotiated  in  England,  where  the  creditor  lived,  to  be 
secured  by  personal  security  and  a  mortgage  on  real  estate  in  New 
York  where  the  borrower  resided.  Seven  per  cent,  interest  was 
reserved  in  the  mortgage,  which  was  higher  than  the  rate  of  in- 
terest allowed  by  law  in  England,  although  authorized  by  the 
laws  of  New  York.  Chancellor  Walworth,  in  delivering  his  opin- 
ion, says:  "  Upon  a  full  examination  of  all  the  cases  to  be  found 
upon  the  subject,  either  in  this  country  or  in  England,  none  of 
which,  however,  appear   to   have   decided   the  precise    question 
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which  arises  in  this  case,  I  have  arrived  at  the  conclusion  that  the 
mortgage  executed  here,  and  upon  property  in  this  state,  being 
valid  by  the  lex  situs,  -which  also  is  the  law  of  the  domicil  of  the 
mortgagor,  it  is  the  duty  of  this  court  to  give  lull  effect  to  the 
security,  without  reference  to  the  usury  laws  of  England,  which 
neither  party  intended  to  violate,  hy  tlie  execution  of  a 
mortgage  upon  the  lands  here."  The  Chancellor  in  that  [*  526] 
opinion,  further  says  :  "  But  if  a  contract  lor  the  loan  of 
money  is  made  here,  and  upon  a  mortgage  of  lands  in  this  State, 
which  would  be  valid  if  the  money  was  payable  to  the  creditor 
here,  it  can  not  be  a  violation  of  the  English  usury  laws,  althotigh 
the  money  is  made  payable  to  the  creditor  in  that  country,  and  at 
a  rate  of  interest  which  is  greater  than  is  allowed  in  England." 
This  question  was  fully  and  ably  examined  by  Judge  Martin,  in 
the  case  of  Bepeau  v.  Humphreys,  in  the  supreme  court  of  Louis- 
iana (20  Martin  1),  and  that  court  came  to  tlie  conclusion,  iri 
which  the  Chancellor  says  he  fully  concurs,  "that  in  a  note  given 
at  New  Orleans,  upon  a  loan  of  money  made  there,  the  creditor 
might  stipulate  for  the  highest  legal  rate  of  conventional  interest 
allowed  by  the  laws  of  Louisiana,  although  the  rate  of  interest 
thus  agreed  to  be  paid  was  higher  than  that  which  could  be  taken 
upon  a  loan  by  the  laws  of  the  state  where  such  note  was  made 
payable."  The  Chancellor  continues:  "Here  the  verbal  contract 
for  a  loan  upon  the  security  of  a  mortgage  on  lands  in  this  state, 
was  wholly  inoperative,  until  the  mortgage  and  other  written  se- 
curity were  executed  in  this  state,  and  which  agreement  was  con- 
summated by  the  deposit  of  the  money  (in  England),  to  the  or- 
der of  the  borrower.  It  was  a  contract  partly  made  in  this  state 
and  partly  in  England.  And  being  actually  made  in  reference  to 
our  laws,  and  to  the  rate  of  interest  allowed  here,  it  must  be 
governed  by  them  in  the  construction  and  effect  of  the  contract  as 
to  its  validity.  An  appeal  to  the  courts  of  this  state  was  also 
contemplated  by  the  parties  if  necessary  to  enforce  a  performance 
of  the  written  agreement  for  the  repayment  of  the  loan,  although 
from  the  residence  of  the  mortgagee  in  England,  it  might  be 
necessary  to  send  the  money  there  to  make  a  legal  tender  of  the 
dei)t." 

Ill  the  case  of  Robinson  v.  Bland,  2  Burr.  386,  which  is  a  lead- 
ing ca.^e  on  the  subject  of  the  lex  loci.  Lord  Mansfield  holds  the 
following  emphatic  language:  "  In  every  disposition  or  contract, 
where  the  subject  matter  relates  locally  to  England,  the  law  of 
England  must  govern,  and  must  have  been  intended  to 
govern.  Thus  a  conveyance  or  will  of  land,  a  mortgage,  [*  527] 
a  contract  concerning  contracts,  must  be  all  sued  upon 
in  England,  and  the  local  nature  of  the  thing  requires  them  to 
be  carried  into  execution  according  to  law  here. 

These  authorities  come  from  sources  of  the  highest  respecta- 
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bility,  and  being  consonant  with  the  principles  of  equity  and 
justice,  would,  in  my  opinion,  justify  this  court  in  coming  to  the 
conclusion  that  the  mortgage  being  executed  here,  and  this  being 
the  domicil  of  the  mortgagors,  the  law  of  this  state  ought  to 
govern  in  its  construction.  But  as  I  conceive  it  is  not  necessary 
to  place  the  decision  on  this  point,  I  am  willing  to  concede  that 
if  the  mortgage  was  given  to  secure  the  payment  of  promissory 
notes  which  were  void  by  the  usury  laws  of  Massachusetts,  then 
this  court  would  be  bound,  however  contrary  to  the  principles 
of  honorable  dealing  we  might  consider  the  defence,  to  decide 
that  a  contract,  void  where  it  was  made  or  to  be  performed,  was 
void  here.  The  statute  of  Massachusetts  in  relation  to  usury, 
however,  does  not  declare  the  contract  void,  but  authorizes  a  suit 
to  be  sustained  on  it,  and  inflicts  a  forfeiture  of  a  part  of  the 
debt,  as  a  penalty  for  violating  the  act;  and  points  out  a  particu- 
lar mode  liy  which  the  forfeiture  shall  be  enforced.  On  this  stat- 
ute the  question  arises,  is  this  forfeiture  a  penalty?  And  if  not 
a  penalty,  then  are  the  means  provided  for  its  recovery  addressed 
to  the  courts  of  Massachusetts  solely,  or  in  other  words,  are  the 
means  of  recovering  the  penalty,  a  part  of  the  law  of  remedy, 
and  consequently,  confined  to  the  lex  fori. 

The  answer  to  the   question,  whether  the  forfeiture  is  not  a 
penalt}^  which  foreign  courts  will  not  enforce,  is  not  free  from 
difficulty.     If  it  is  not  a  penalty,  it  closely  resembles  one,  for  a 
heavy  forfeiture    is   imposed    for   the    violation  of  the  statute. 
Webster  defines  the  word  ''forfeit,"  as  follows:  "  To  lose  or  ren- 
der confiscable  by  some  fault,  offence  or  crime  ;  to  lose  the  right 
to  some  species  of  property  or  that  which  belongs  to  one."     And 
under,  the  noun  he   defines  it,  "that  wliich  is  forfeited 
[*  528]  or  lost,  or  the  right  to  which  is  alienated  by  a  crime,  of- 
fence, neglect  of  duty  or  breach  of  contract,  hence  a  fine, 
a  mulct,  a  penalty.     He  that  murders  pays  the  forfeit  of  his  life. 
When  a  statute  creates  a  penalty  for  a  transgression,  either  in 
money  or  in  corporeal  punishment,  the  offender,  who  on  convic- 
tion pays  the  money  or  suffers  the  punishment,  pays  the  forfeit," 
It  would  seem  that  these  definitions  of  the  word' "forfeit,"  would 
constitute  the  forfeiture  provided  by  the  act  of  Massachusetts,  a 
penalty.      It  was,  however,  inquired  on   the  argument,  if  the 
Massachusetts  act  inflicted  a  penalty  for  taking  usurious  interest 
that  foreign   courts  would  not  enforce,  why  will  foreign   courts 
enforce  the  usury  statutes  of  England,  and  some  of  the  United 
States?     The  answer  to  this  inquiry  is,  that  in  England,  their 
statute  absolutely  forbids  the  making  of  any  contract,  infected 
with  usury,  and  renders  the  whole  contract  null  and  void  ;  and 
so  are  the  usury  laws  in  several  of  the  United  States.     A  con- 
tract, being  absolutely  void  where  it  was  made,  can  not  become 
valid  by  transportation.    It  being  once  corrupt,  it  can  not  become 
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pure  by  change  of  time  or  place.  As  has  been  conceded,  if  the 
statute  of  Massachusetts  had  declared  the  contract  void,  no 
court  would  enforce  it.  But  having  only  iniiicted  a  forfeiture  or 
penalty  on  the  person  who  attempts  to  violate  it,  it  seems  but 
reasonable  to  consider  the  forfeiture  as  a  penalty,  which  the 
courts  of  Massachusetts  can  alone  render  effectual. 

But  whether  this  question  be  decided  in  the  affirmative  or  not, 
I  think  there  is  no  difficulty  in  arriving  at  a  satisfactory  conclu- 
sion on  the  question,  whether  the  forfeiture  is  not  governed  by 
the  law  of  remedy,  and  can  alone  be  enforced  in  the  lex  fori. 
The  statute  directs,  that  when  an  action  shall  be  brought  on  any 
contract,  tainted  with  usury,  and  it  shall  appear  by  special  plea 
to  that  effect,  that  a  greater  rate  of  interest,  etc.,  the  plaintiff 
shall  forfeit  three  fold,  etc.,  and  shall  have  judgment  for  the 
balance  only.  The  act  points  to  a  particular  mode,  by  which 
the  forfeiture  is  made  available  to  the  defendant,  and  if  he  ne- 
glects that  mode,  he  loses  the  forfeiture.  The  mode  of  reaching 
the  forfeiture  is  made  by  the  statute  a  matter  of  sub- 
stance, that  can  not  be  dispensed  with  in  the  courts  of  [*  529] 
Massachusetts.  This  circumstance  alone  renders  the  for- 
feiture a  part  of  the  law  of  remedy,  which  can  only  be  enforced 
in  the  lex  fori.  To  test  this  question,  suppose  this  action  had  been 
commenced  in  a  state  where  all  special  pleas  are  forbid  by  statute, 
and  the  defendant  had  specially  plead  the  facts  and  statute  of 
Massachusetts,  would  the  courts  of  such  state,  on  demurrer  have 
hesitated  to  decide  thatthe  special  plea  was  bad?  Such  necessarily 
would  be  the  decision.  Again,  suppose  the  defendant  had  plead 
the  general  issue,  and  had  offered  on  the  trial  the  statute  of  Mas- 
sachusetts, with  the  facts  going  to  establish  the  usury,  would  the 
court  have  received  the  evidence  ?  Certainly  not,  because  the 
defendant  had  not  complied  with  the  mode  required  by  the  stat- 
ute to  entitle  him  to  the  forfeiture.  If,  however,  the  whole  con- 
tract had  been  void,  no  such  difficulty  would  be  experienced  ;  for 
no  court  will  sustain  an  action  upon  a  void  contract,  and  its  inval- 
idity would  be  matter  of  defence  under  the  general  issue.  We 
have  a  similar  act  in  relation  to  usury,  to  that  which  exists  in 
Massachusetts,  with  this  difference,  that  our  act  requires,  when 
usury  is  pleaded  and  proved,  that  the  defendant  shall  recover  his 
full  costs,  and  that  two-thirds  of  the  forfeiture  shall  be  paid  into 
the  treasury  of  the  county  in  which  the  suit  shall  have  been  in- 
stituted, and  each  of  the  parties  may  be  sworn  as  witnesses. 
Suj)pose  that  an  action  was  brought  on  a  usurious  contract  made 
in  Illinois,  in  the  courts  of  Massachusetts,  where  by  law,  if  the 
jDlaintiff  recovers  anything,  he  recovers  costs ;  and  where  neither 
party  can  b^  witnesses,  would  the  courts  of  Massachusetts  give 
effect  to  the  forfeiture,  by  declaring  that  one-third  should  be  paid 
to  the  defendant,  and  two-thirds  to  the  county,  and  violate  their 
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own  laws,  by  giving  judgment  against  the  plaintiff  for  costs,  and 
also  suffer  the  parties  to  be  witnesses?  There  can,  it  is  conceived, 
be  but  one  opinion  on  this  question.  No  sound  lawyer  would  hesi- 
tate to  reply  in  the  negative.  Can  any  good  reason  be  given,  why 
the  act  of  this  state  should  not  be  enforced  abroad,  that  will  not  ap- 
ply to  the  usury  law  of  Massachusetts?  The  object  of  both 
[*  530]  acts  are  the  same — the  punishment  of  a  party  who  exacts 
usurious  interest.  The  penalty  inflicted  on  the  usurer  is 
also  the  same,  the  mode  of  enforcing  and  disposing  of  the  penalty 
only  being  different.  The  object  of  both  laws,  being  in  harmony, 
it  would  appear  unreasonable  that  one  statute  should  be  enforced 
extra-territorially,  and  the  other  not.  The  usury  act  of  Massa- 
chusetts, not  having  declared  the  contract  void,  but  having  fur- 
nished a  special  mode,  by  which  the  forfeiture  inflicted  for  its 
violation  sliall  be  recovered,  must  be  considered  as  part  of  the  law 
of  remedy,  and,  conseqently,  can  only  be  enforced  in  the  courts 
of  Massachusetts. 

The  principle,  that  the  courts  of  one  country  will  not  enforce 
the  law  of  remedy  in  another,  is  settled  by  numerous  decisions. 
They  will  be  found  collected  in  2  U.  S.  Dig.  p.  795,  title  "  Lim- 
itations of  Actions." 

In  the  case  of  Ruggles  v.  Keeler^  3  Johns.  267,  to  a  plea  of  set- 
off, it  was  objected  that  it  was  barred  by  the  statute  of  limitations 
of  the  state  of  Connecticut,  where  both  parties  resided  when  the 
set-off  arose.  Kent,  Chief  Justice,  in  delivering  the  opinion  of 
the  court,  says:  "Statutes  of  limitations  are  municipal  regulations, 
founded  on  local  policy, which  have  no  coercive  authority  abroad, 
and  with  which  foreign  or  independent  governments  have  no  con- 
cern. The  lex  loci  applies  only  to  the  validity  or  interpretation  of 
contracts,  and  not  to  the  time,  mode,  or  extent  of  the  remedy." 

In  the  case  of  Scoville  v.  Canjield,  14  Johns.  337,  which  was  a 
debt  on  a  judgment  recovered  in  Connecticut,  Spencer,  Justice, 
in  delivering  the  opinion  of  the  court,  says  :  "  Although  we  no- 
tice the  lex  loci  in  construing  and  giving  effect  to  the  contracts 
between  the  parties,  we  must  administer  justice  to  them,  accord- 
ing to  our  laws,  and  the  forms  prescribed  by  our  legislature,  or  the 
usages  of  our  courts."  The  judge  also  says,  in  the  same  opinion: 
"  There  is  another  decisive  answer  as  regards  the  act  pleaded. 
The  plea  admits  the  validity  of  the  judgment  declared  on  and  we 
are  called  on  by  the  defendant  not  to  apply  the  lex  loci  in  the 
construction  of  the  contract ;  but  we  are  required  to  give  effect 
to  a  law  which  inflicts  a  penalty  for  acquiring  a  right  to 
[*  531]  a  chose  in  action.  The  defendant  can  not  take  advantage 
of,  nor  expect  this  court  to  enforce  the  criminal  laws  of 
any  other  state.  Penal  laws  are  strictly  local,  and  affect  nothing 
more  than  they  can  reach."  1  H.  Black.  135 ;  Foliot  y.  Ogden, 
Cowper,  343. 
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The  cases  above  referred  to,  although  not  precisely  analogous, 
3'et  settle  the  principle,  that  the  lex  loci  only  governs  in  ascer- 
taining whether  the  contract  is  valid,  and  what  the  words  of  the 
contract  mean.  When  the  question  is  settled,  that  the  contract 
of  the  parlies  is  legal,  and  what  is  the  true  interpretation  of  the 
language  employed  by  the  parties  in  fi-aming  it,  the  lex  ^oce  ceases 
its  functions,  and  the  lex  fori  steps  in,  and  determines  the  time, 
the  mode  and  the  extent  of  the  remedy. 

That  the  courts  in  one  state  will  not  enforce  the  usury  laws  of 
another,  where  the  contract  is  not  declared  void,  has  recently 
been  decided  by  the  supreme  court  of  Massachusetts,  a  tribunal 
whose  opinions  are  entitled  to  the  highest  respect.  From  a  care- 
ful examination  of  that  case,  it  will  appear,  that  they  have  put  a 
construction  upon  their  usury  act,  in  relation  to  the  forfeiture  set 
up  in  the  pleas  under  consideration,  which  settles  the  question, 
that  the  supreme  court  of  Massachusetts  regard  the  forfeit- 
ure as  applicable  to  the  remedy,  and  can  only  be  enforced  in  their 
courts. 

The  case  referred  to,   is    Gale  v.  Easton,   7  Mete.   14.     The 
opinion  of  the  court  sufficiently  explains  the  nature  of  the  case 
under  discussion.     Chief  Justice  Shaw,  in  delivering  the  opinion 
of  the  court,  says:  "By  the  law  of  New  Hampshire,  the  contract, 
even  though  usury  were  taken  or  received  upon  it,  was  not  void; 
it  was  so  far  legal  that  an  action  might  be  maintained  on  it  with 
certain  deductions.     Act  of  February  12,  1791.     By  the  second 
section,  it  is  provided,  that  when  usury  is  relied  upon  in  de- 
fence, a  special  mode  of  trial  may  be  offered  by  the  defendant 
that  is,  a  trial  by  the  oath  of  the  parties,  as  formerly  practiced; 
under  the  law  of  Massachusetts  (Stat.  1783,  ch.  55),  but  which 
mode  of  proof  and  form  of  trial  are  not  now  allowed  in  this  state. 
B}^  the  law  of  New  Hampshire  still  in  force,  if  the  usury 
is  thus  proved  a  certain  amount  shall  be  deducted,  in  as-  [*532] 
sessing  the  damages,  from  the  principal  and  interest  due 
on  the  note.     These  provisions  apply  only  to  the  remedy,  and  of 
course  can  extend  only  to  suits  brought  in  New  Hampshire,  and 
can  have  no  effect  when  a  remedy  is  sought  under  our  laws.     The 
general  rule  is,  that  those  provisions  of  law  which  determine  the 
construction,  operation  and   effect  of  a  contract,  are  part  of  the 
contract,  and  follow  it  and  give  effect  to  it  wherever  it  goes,  but 
that  in  regard  to  remedies,  the  lex  fori^  the  law  of  the  place 
where  the  remedy  is  sought,  must  govern.     We  therefore  can 
not  be  governed  by  the  law  of  New  Hampshire,  which  professes 
only  to  regulate  the  remedy  on  a  usurious  contract.     The  law  of 
Massachusetts,  though  somewhat  analogous,  can  not  apply,  be- 
cause although  the  mode  of  enforcing  the  law  against  usury  is  by 
applying  it  to  the  remedy,  yet,  the  law  to  be  enforced  is  the  law 
of  Massachusetts.     The  law  of  this  state  declaring  what  shall  b" 
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the  rate  of  interest,  and  what  contracts  shall  be  deemed  usurious, 
also  directs,  when  suits  are  brought,  what  deductions  shall  be  made; 
but  it  is  suits  brought  on  such  contracts,  that  is,  contracts  made 
in  violation  of  its  provisions." 

In  that  case  the  plaintiff  had  judgment  for  his  demand,  although 
the  usury  was  admitted  by  an  agreed  case. 

The  principle  fairly  deducible  from  these  cases  is,  that  the 
forfeiture  provided  for  in  the  usury  act  of  Massachusetts  is 
part  of  the  law  of  remedy,  and  ought  not  to  be  enforced  by  the 
courts  of  this  state.  The  court  below,  consequently,  decided 
correctly  in  sustaining  the  demurrers  to  the  defendants'  pleas  of 
usury. 

The  only  other  question  presented  by  the  assignment  of  errors  is, 
whether  the  plea  of  part  payment,  was  not  a  good  plea.  Payment 
in  whole  or  part  may  undoubtedly  be  pleaded.  It  was  objected 
on  the  argument  that  the  plea  was  bad,  because  it  commenced  as 
a  plea  to  part  of  the  plaintiffs'  demand,  j^et  concluded  by  praying 
judgment.  The  plea  is  clearly  informal,  and  had  it  been  demurred 
to  specially,  it  would  have  been  bad.  We  are,  however,  of 
opinion  that  the  plea  suljstantially  means  to  say,  that  de- 
[*533]  fendants  have  paid  ^5000  to  the  plaintiffs,  and  that  in  re- 
gard to  that  amount  tliey  deny  the  plaintiffs'  right  to 
recover.  In  this  view  of  the  matter,  the  plea,  although  informal, 
is  substantially  good,  and  the  general  demurrer  was  improperly 
sustained.  For  this  error,  the  judgment  below  must  be  reversed 
with  costs,  and  the  cause  remanded  with  instructions  to  the  court 
below  to  permit  the  plaintiffs  below  to  withdraw  their  demurrer 
and  take  issue  on  the  plea,  and  then  proceed  to  dispose  of  the 
case  as  shall  be  consonant  to  law. 

The  following  dissenting  opinion  was  delivered  by  Koerner, 
J.  I  regret  that  on  one  point  in  the  case  just  decided  I  can  not 
agree  with  a  inajority  of  the  court.  I  mean  as  to  the  invalidity 
of  the  pleas  of  usury.  The  court  hold  that,  although  the  con- 
tract in  question  was  made  performable  in  Massachusetts,  and 
usurious  under  the  laws  of  that  state,  yet  the  Massachusetts  law 
can  not  be  enforced  in  our  state.  I  understand  that  this  view  is 
founded  on  the  opinion,  that  the  usury  laws  of  another  state, 
where  they  provide  for  a  partial  forfeiture  of  the  debt,  is  penal 
in  its  nature,  and  also  that  it  is  only  remedial,  not  affecting  the 
contract,  and  that  for  both  these  reasons  they  can  not  be  enforced 
here. 

It  is  not  denied  by  a  majority  of  the  court,  but  what  the  usury 
laws  of  the  place  govern  the  contract  of  the  place,  as  far  as  re- 
gards the  rate  of  interest  claimed.  It  is  also  admitted,  that 
where  such  laws  declare  a  usurious  contract  wholly  void,  such 
contract,  by  the  comity  of  nations,  can  not  be  enforced  any- 
where. 
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Now,  if  tliey  were  really  criminal  or  penal  laws  in  the  proper 
sense,  no  other  state  but  the  one  in  which  they  were  viohited 
would  take  cognizance  of  them.  Laws  can  not  be  criminal  in 
part  and  not  criminal  in  part ;  they  must  be  either  the  one  or  the 
other.  The  case  in  7  Metcalf  14,  does  not  go  on  the  ground 
that  the  usury  laws  are  penal,  or  criminal  laws. 

To  maintain  that  we  are  bound  to  declare  a  usurious  contract 
wholly  void,  when  the  laws  of  the  contract  make  it  so; 
whereby  the  creditor  is  deprived  of  the  whole  of  his  [*  534] 
claim,  but  that  we  are  not  bound  to  regard  the  law  when 
it  provides  for  a  forfeiture  o\i\y^  by  which  the  creditor  loses  but 
a  part  of  his  claims,  seems  to  involve  a  singular  inconsistency. 
It,  in  other  words,  involves  the  following  remarkable  syllogism: 
"The  law  everywhere  avoids  usurious  contracts,  when  they  are 
declared  wholly  void  by  the  law  of  the  place.  This  contract 
was  void  in  part,  and  consequently  it  is  good  as  to  the  whole." 

The  decision  in  Massachusetts  proceds  upon  the  ground,  that 
the  usury  laws  of  New  Hampshire  (which  are  analogous  to  the 
laws  of  Massachusetts),  were  remedial  in  their  nature,  and  there- 
fore could  not  be  applied  in  Massachusetts.  I  dissent  from  this 
opinion  with  all  due  deference  to  the  superior  wisdom  of  that 
court.  If  the  usury  laws  of  another  country  are  remedial  and 
do  not  affect  the  contract,  then  the  usury  laws  of  the  state  where 
the  suit  is  brought  must  apply,  because  they  are  remedial.  The 
interest  stipulated  in  the  Massachusetts  case  was  usurious  accord- 
ing to  the  law  of  New  Hampshire,  as  well  as  that  of  Massachu- 
setts. If  the  law  is  remedial  in  one,  it  must  be  in  the  other.  It 
seems  to  me  that  there  is  a  failure  of  proper  distinction.  A  law 
of  another  state  may  affect  the  contract,  and  also  the  remedy,  in 
presenting  a  peculiar  mode  of  trial  or  a  peculiar  kind  of  evidence. 
As  far  as  such  a  law  operates  upon  the  contract,  in  declaring  it 
either  wholly  void,  or  partially  so,  or  limits  or  modifies  the  essen- 
tial rights  growing  out  of  it,  it  will  be  enforced  by  every  other 
state ;  as  far,  however,  as  it  affects  the  remedy,  or  the  means  of 
proceeding  to  enforce  it,  it  will  be  disregarded  if  there  is  any 
conflict. 

Now,  in  the  present  case,  by  the  Massachusetts  law,  the  plain- 
tiffs, having  acted  in  violation  of  law,  must  submit  to  a  deduc- 
tion of  their  claim,  the  amount  of  which  deduction  to  be  ascer- 
tained by  a  certain  prescribed  mode  of  computation,  which. every 
court  is  able  to  make.  As  far  as  the  law  operates  upon  the 
quantum  allowed  to  be  recovered  of  the  whole  claim,  it  certainly 
affects  the  contract  most  materially.  If  the  Massachusetts 
law,  however,  prescribes  rules  as  to  evidence  in  such  [*  535] 
cases,  or  the  forms  of  proceeding,  or  the  sum  forfeited, 
which  are  inconsistent  with  our  remedial  laws,  they  will  be  dis- 
regarded, and  their  place  will  be  supplied  by  our  own. 
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This  view  of  the  case,  thus  briefly,  and  I  fear  imperfectly  ex- 
pressed, seems  to  me  to  be  sustained  by  what  is  said  by  the  su- 
preme court  of  the  United  States  in  the  case  of  De  Wolf  v.  Johnson, 
6  Cond.  R.  141.  In  that  case  the  question  arose  on  a  contract 
originally  made  in  Rhode  Island,  where  the  usury  law  did  not 
avoid  the  contract,  or  the  securities  given  for  it,  but  only  declared 
a  forfeiture  of  one-third  of  the  principal,  and  all  of  the  interest 
of  the  loan,  as  a  penalty  to  be  recovered  by  information  or  action 
of  debt.  This  law  was  set  up  in  Kentucky,  where  such  loan, 
it  was  contended,  had  been  secured  by  mortgage.  On  page  151, 
the  court  say  in  reply  to  the  argument  that  the  Rhode  Island  con- 
tract was  wholly  void  :  "  The  law  of  Rhode  Island  certainly  for- 
bids the  contract  of  loan  for  a  greater  interest  than  six  per  cent., 
and  so  far,  no  court  would  lend  its  aid  to  recover  such  interest. 
But  the  law  goes  no  further;  it  does  not  forbid  the  contract  of  loan, 
nor  preclude  the  recovery  of  the  principal  under  any  circumstances. 
The  sanctions  of  that  law,  are  the  loss  of  the  interest  and  one- 
third  of  the  principal,  if  sued  for  within  one  year.  On  what 
principle  could  this  court  add  another  to  the  penalties  declared  by 
the  law  itself."  I  have  italicised  some  of  the  words  just  tran- 
scribed, in  order  to  make  the  applicability  of  the  whole  passage 
more  apparent. 

•The  policy  of  the  usury  laws  in  general,  and  the  impropriety 
or  iniquity  of  the  decree  in  this  particular  case,  are  subjects  on 
which  I  am  not  called  upon  by  anything  in  the  record  to  express 
an  opinion. 

Justices  Caton  and  Thomas  concurred  in  the  dissenting  opin- 
ion. 

Judgment  reversed. 


Chakles  Benjamin,  impleaded  with  Mark  W.  Delahay,  v.  Mur- 
ray McConnell  et  al. 

[*536]  Appeal  from  Scott, 

1.  Practice — act  construed.  The  statute  does  not  give  to  a  defendant  the  right  to 
plead  specially,  and  aLo  give  notice  of  the  special  matter  relied  on  as  a  defence  under 
the  general  issue,  and  when  this  is  done,  the  proper  practice  is,  for  the  court,  on  mo- 
tion, to  direct  him  to  elect  how  he  will  proceed.  This,  however,  is  discretionary  with 
the  court,  {a) 

2.  Contract — construction.  In  the  construction  of  a  contract,  where  the  language 
is  ambiguous,  courts  uniformly  endeavor  lo  ascertain  the  intention  of  the  parties,  and 
to  give  effect  to  that  intention.  But  where  the  language  is  unequivocal,  although  the 
parties  may  have  failed  to  express  their  real  intention,  there  is  no  room  for  construction, 
and  the  legal  effect  of  the  agreement  must  be  enforced,  {b) 

Cases  Citing  Text.  Sat^s.  p.  1789  ;  Cothran's  Stats.  (1885)  p. 

{a)  For  substantially   re-enactment    of  1097. 

statute  referred  to  in  head  note,  see  R.  S.  {b)  Contract  is  not  reformable  in  equity 

1874  Practice,  ch.  110,  §  38  ;  S.  &  C.'s  simply  because  one  party  when  executing 
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3.  Contract — j-epugnani provisiotis.  A  proviso  in  a  contract  totally  repugnant  to  the 
contract  itself,   is  void. 

4.  Release — -joint  obligors.  A  release  of  one  of  two  or  more  joint,  or  joint  and 
several  obligors,  or  promisors,  is  a  release  of  all.  {c) 

5.  Action — personal,  lost.  A  personal  action  once  suspended  by  the  voluntary  act 
of  the  party  entitled  to  it,  is  forever  gone  and  discharged. 

6.  Contract  of  release — seal  unnecessary.  A  release  of  contract,  not  under  seal, 
but  made  a  part  of  a  decree  of  court,  is  valid  ;  and  where  a  consideration  is  expressed 
in  a  release,  or  otherwise  proved  to  have  passed  between  the  parties,  it  is  immaterial 
whether  the  instrument  is  sealed,  or  otherwise. 

7.  Seal — effect  of.  A  seal  but  imports  or  furnishes  evidence  of  a  consideration,  and, 
except  in  cases  where  a  release  is  designed  to  effect  a  conveyance  or  transfer  of  real 
estate,  or  some  interest  in  or  concerning  it,  which  can  only  pass  by  deed,  it  maybe  dis- 
pensed with,  {d) 

8.  Contract — consideration.  When  the  consideration  of  a  contract  is  not  ex- 
pressed or  implied,  it  must  be  proved,  (e) 

9.  Alteration  of  writing — detaching  note.  On  a  settlement  of  an  account,  a  note 
was  written  at  the  foot  of  the  same,  expressing  that  the  account  was  the  consideration 
thereof.  The  note  was  subsequently  separated  therefrom,  this  consideration  stricken 
out,  the  words  "  on  demand,"  prefixed  thereto,  and  _  suit  brought :  Held,  these  facts 
being  set  forth  in  a  plea  of  7ion  est  factum,  and  sworn  to,  that  the  alteration  was  mate- 
rial, and  that  the  plea  was  a  good  bar  to  the  suit. 

Debt,  originally  brought  in  the  Pike  circuit  court  by  the  ap- 
pellees against  the  appellant  and  Mark  W.  Delahay,  whence  the 
venue  was  changed  by  the  consent  of  parties,  to  the  Scott  circuit 
court.  The  cause  was  heard  before  the  Hon.  Samuel  D.  Lock- 
wood  and  a  jury.     Verdict  for  the  appellees. 

The  pleadings  and  evidence  are  stated  in  the  opinion  of  the 
court. 

D.  A.  Smith,  for  appellant.  I.  The  plea  of  non  est  [*  537] 
factum  sworn  to,  shows  that  the  note  sued  on  in  this  case, 
was  not  merely  a  mutilation  or  spoliation  of  the  original  note,  but 
that  its  terms  were  changed  by  the  insertion  of  the  words  "  on 
demand.^'  It  is,  in  effect,  admitted  by  the  demurrer  that  if  the 
alteration  in  the  note  be  in  a  material  part,  the  plea  is  good.  It 
can  not  be  pretended  that  the  statement  of  the  account  is  no  part 

it  misunderstood   its  legal  effect.    CofHng  event,  which  does  not  happen,  does  not 

zi.    Taylor,  16  111.  457,    468.     When  Ian-  release  debtor's  surely.     Mueller  z*.  Dob- 

guage  of  contract  is  clear  there  is  no  room  schuetz,  89  111.  176. 

for  construction.     Walker  z/.  Tucker,  70  (d)  Release,  ^.  ^.  of  claim  for  damages 

111.  527,  532.     When  contract  was  drawn  for  injury  to  one's  person,  upon  valuable 

in   two   parts  and  each  party  signed  only  consideration,  is  valid   without  seal.     Ill, 

part  other  should  have  signed,  /leld  con-  Cent.    R.    Co.  v.  Read,  37  111.  484,    511. 

tract  was  void.     Canterberry  z/.  Miller,  76  Consideration  of  deed  of  conveyance  of 

111.  355,  357.  real  estate  may   be  inquired  into  for  all 

(c)  Overruled.     If    release   of  one    of  purposes,   collateral    as  well  as   between 

several  obligors  shows  upon  its  face  in  con-  parties  to  such   deed,  except  to  show  that 

nection  with  surrounding  facts,  that  it  was  there    was    no  consideration    to   support 

intention  of  parties  not  to  release  co-oblig-  deed.     Richardson  v.  Clow,  8  Bradw.  91, 

ors,  such  intention    will   be  given  effect.  94. 

Parmlee  v.  Lawrence,  44   111.    405,  413,  (e)   Promise    without    consideration    is 

Parmelee    v.    Lawrence,    also    overruled,  void,  e.  g.  promise  without  consideration 

Rice  V.  Webster,  18  III.  331,  333,  which  by  holder  of  note  not  to  enforce  payment 

followed  Benjamin  z/.  McConnell.  Release  of    it.     Weaver  z*.  Fries,  85  111.  356,  361. 
of  debtor  to  take  effect  upon  happening  of 
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of  the  note.  The  parties  have  chosen  to  make  it  ^o,  by  referring 
to  it  as  being  the  consideration  of  the  note.  It  is  a  material  part 
of  the  instrument  to  the  makers,  because  it  affords  proof  as  a 
voucher  of  the  settlement  of  accounts  with  the  appellees  as  suc- 
cessors of  McConnell,  Ormsbee  &  Co.  It  may  well  be  insisted 
upon  for  the  appellant,  that  the  note  would  never  have  been 
given  in  any  other  form  than  the  one  in  which  it  was  given,  only 
for  purposes  of  peace,  and  to  effect  a  settlement  of  long,  difficult, 
and  mutual  accounts,  and  that  it  was  his  right,  on  payment  of 
the  note,  to  hold  it  not  merely  as  discharged,  but  as  evidence  of 
such  settlement.  To  use  the  note  in  the  way  attempted  in  this 
suit,  is  to  suppress  his  only  voucher,  and  is,  therefore,  a  fraudulent 
invasion  of  his  clear  and  absolute  right. 

But  suppose  the  mutilation  of  the  instrument,  and  the  inter- 
polation of  the  words  "  on  demand,"  be  considered  immaterial,  it 
'by  no  means  follows  that  the  instrument  is  not  thereby  made 
void.  When  an  instrument  is  altered,  it  is  incumbent  on  the 
party  claiming  under  it  to  explain  the  alteration.  The  law,  to 
prevent  fraud,  and  to  preserve  the  identity  and  integrity  of  con- 
tracts, as  being  the  sole  repositories  of  the  agreements  of  the 
parties,  is  exceedingly  jealous  of  any  alteration  of  a  written  in- 
strument, without  the  privity  of  the  party  to  be  bound  thereb)^ 
The  special  plea  of  non  est  factum  sworn  to,  put  in  issue  the 
identity  of  the  instrument  sued  on,  and  devolved  on  the 
appellees  the  obligation  to  explain  to  the  satisfaction  of  the  jury, 
the  mutilation  and  alteration,  or  interpolation  of  that  instrument. 

See  1  Greenl.  Ev.  §  564-8  «,  inclusive. 
[*  538]       II.     The  refusal  of  the  charge  relied  upon  as  the  third 

error,  involves  the  position,  that  in  this  case  there  was  a 
joint  subsisting  contract  against  Benjamin  and  Delahay,  by  virtue 
of  the  note  sued  on  in  this  case.  Unless  there  was,  the  suit 
being  on  a  joint  contract,  there  should  have  been  no  recovery 
against  Benjamin.  He  had  a  right  to  show  that  the  cause  of 
action  was  suspended  and  gone  as  to  Delahay,  and  if  so,  by  oper- 
ation of  law,  he,  Benjamin,  was  discharged  from  the  obligation 
of  the  note.  Tliomas  v.  Thompson,  2  Johns.  474.  Where  there 
are  several  joint  debtors,  whatever  extinguishes  or  merges  the 
debt  as  to  one,  merges  or  extinguishes  it  as  to  all.  Suspension 
of  the  right  of  action  as  to  one,  releases,  discharges,  and  extin- 
guishes the  action  as  to  both.  Robertson  v.  Smith,  18  Johns. 
478-9-81.  See,  also,  3  Scam.  14.  I  maintain  that  the  appellees 
by  their  positive  and  unequivocal  act  of  record,  and  for  consider- 
ation, released  Delahay,  and  if  so,  Benjamin  is  also  released.  It 
will  doubtless  be  admitted,  that  if  the  agreement  of  the  27th  of 
March,  1844,  which  was  entered  as  the  decree  of  the  court  at 
May  term  1844,  had  been  a  sealed  paper,  that  that  would  have 
been  such  a  technical  release  as  would  have  discharged  Bpnjamin. 
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I  insist  that  that  decree  is  a  matter  of  record,  of  more  solemnity 
and  of  higher  consideration  than  a  mere  sealed  release.  Con- 
tracts or  obligations  are  of  three  sorts;  1.  By  parol,  or  in  writing, 
as  contra-distinguished  from  specialties;  2.  By  specialt}-,  or 
under  seal;  3.  Of  record,  such  as  judgments,  recognizances,  etc. 
These  last  are  of  superior  force,  because  they  have  received  the 
sanction  of,  and  are  founded  on  the  authority  of  a  court  of  record. 
Chitty  on  Contracts,  pages  1,  2. 

"  A  release  is  giving  or  discharging  of  a  right  of  action  which 
a  man  hath  or  may  claim  against  another,  or  that  which  is  his." 
"  Releases  are  distinguished  into  express  releases,  or  releases  in 
deed,  and  those  arising,  by  operation  of  law;  and  are  made  of 
lands  and  tenements,  goods  and  chattels,  or  of  actions  real, 
personal  and  mixed."     Bac.  Abr.  Release. 

A  release  may  be  by  act  of  parliament.     "An  express  release 
must  regularly  be  in  writing  and    by  deed    according  to 
common  rule,  eodem  onodo  quo  oritur^  eodem  modo  dissolvi-  [*  539] 
tur;  so  that  a  duty  arising  by  record,  must  be  discharged 
by  matter    of   as  high  nature;   so,  of  a  bond  or    other    deed." 
Bac.  Abr.  Release^  A.  1. 

"  An  award  that  all  suits  shall  cease,  hath  the  effect  of  a  re- 
lease, and  the  submission  and  award  maybe  pleaded  in  discharge 
as  well  as  a  release."  Strangford  v.  Green,  2  Mod.  228  ;  Bac.  Abr. 
Release  A.  2. 

"If  two  or  more  are  jointly  and  severally  bound  in  a  bond,  a 
release  to  one,  discharges  the  other  ;  and  such  case  the  joint  rem- 
edy being  gone,  the  several  is  so  likewise."  Bac.  Abr.  Release 
G.  and  authorities  there  cited. 

"  Also  if  two  are  bound  in  an  obligation,  and  the  obligee  re- 
leases to  one  of  tliem,  proviso  that  the  other  shall  not  take  advan- 
tage of  it,  this  proviso  is  void."  Lit.  Rep.  190 ;  Bac.  Abr.  Re- 
lease G.  This  principle  annihilates  the  sly  and  false  proviso  inserted 
in  the  release  to  Delahay.  It  was  the  palpable  intention  of  the  ap- 
pellees, as  to  him,  to  release  and  cancel  the  note  sued  on  in  this  case. 
Stronger  language  could  not  well  be  selected  for  that  purpose. 
And  if  the  judgment  in  this  case  is  sustainable,  it  involves  the 
dilemma  of  having  Delahay  made  a  party  to  it,  notwithstanding 
he  has  been  solemnly  released  by  act  of  record. 

We  are  not  driven  to  rely  upon  a  mere  technical  release  under 
seal.  A  discharge  by  operation  of  law  is  sufficient.  Hob.  70 ; 
Cro.  Eliz.  762.  If  a  release  may  be  by  act  of  parliament,  and 
award,  as  already  shown,  and  without  the  magic  of  a  seal,  why 
not  by  a  decree  of  the  court  of  record  that  is  clothed  in  so  much 
solemnity?  Again,  if  a  recognizance  which  is  a  debt  of  record, 
and  of  higher  dignity  than  an  ordinary  specialty,  may  be  created 
without  a  seal,  why  not  sanction  the  superior  sanctity  of  the  de- 
cree under  which  we  claim  protection  in  this  case  ? 
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In  Wentz  v.  De  Haven,  1  Serg.  and  Rawle,  312,  it  was  decided, 
that  a  seal  is  not  necessary  to  a  release  of  a  debt  secured  by  the 
most  formal  sealed  instrument,  and  whether  due  or  still 
[*  540]  owing.  In  Whitehill  v.  Wilson,  3  Penn.  405,  the  same 
court  decided  that  a  parol  release  of  a  judgment  is  suffi- 
cient, but  a  consideration  is  necessary  to  support  it ;  and  that  it 
is  not  enough  that  it  is  in  writing,  if  without  a  consideration ; 
A  release,  not  by  deed,  and  without  consideration,  after  a  breach 
of  promise,  is  void.     Crawford  v.  Millspaugh,  13  Johns.  87. 

M.  McConnell,  for  the  appellees. 

Opinion  of  the  court  by  Purple  J.  The  appellees  sued  the 
appellant  by  petition  and  summons,  upon  a  promissory  note,  as 
follows ; 

"  Oh  demand,  for  value  received,  we  promise  to  pay  Murray 
McConnell  and  Holloway  Vansyckel,  or  order,  two  hundred  and 
four  iW  dollars,  without  defalcation,  discount  or  set-off.  De- 
cember 4,  1839.  C.  Benjamin  &  Co." 

Benjamin  only  was  served  with  process,  although  the  writ 
issued  against  both  him  and  Delahay.     Appellant  pleaded, 

1st.     Payment ; 

2nd.  That  appellant  and  Delahay  made  the  note  as  partners; 
that  on  the  27th  day  of  March,  A.  D.  1844,  appellees  made  an 
agreement  in  writing  with  Delahay,  and  filed  the  same  of  record 
in  the  Scott  circuit  court,  in  a  chancery  suit  then  pending  in  that 
court,  between  McConnell,  Vansyckel  and  James  A.  McDougall, 
complainants,  v.  Mark  W.  Delahay,  defendant,  by  which  agree- 
ment Delahay  was  discharged  from  the  payment  of  the  note,  and 
the  same,  as  against  him,  was  released  and  canceled.  That  by 
this  agreement,  it  was  expressly  provided,  that  the  same  should 
not  operate  to  release  Benjamin,  nor  be  considered  as  canceled  as 
to  him.  The  plea  further  shows,  that  this  agreement  was  made 
upon  a  compromise  and  settlement  of  said  chancery  suit ; 

3rd.     That  on  the  4th  day  of  December.  1839,  the  firm  of  C, 

Benjamin  &  Co.  executed  a  paper  of  which   the   following  is  a 

copy:  "Charles   Benjamin  and  Mark  W.  Delahay,  trading  and 

doing  business  under  the  name,  firm  and  style  of  C.  Ben- 

[*  541]  jamin  &  Co.,  to   McConnell  &  Vansyckel,  successors  of 

McConnell,  Ormsbee  &  Co.,  Dr. 
1839,  Jan'y  1.     To  balance  as  per  acc't  rendered,  $227.37. 

Dec.   4.     11  months  interest  on  same,  25.00. 


252.37. 


Dec.  4.     By  their  acc't  rendered,  $43.22. 

Interest  from  Jan'y  1,  4.75.  47.97. 

To  balance,  $204.40. 
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For  and  in  consideration  of  the  above  account,  and  for  value  re- 
ceived, we  promise  to  pay  to  Murray  McConnell  &  Hollowa^  W. 
Vansyckel,  or  order,  two  hundred  and  four  y^^  dollars,  without 
defalcation,  discount  or  set-off. 

December  4,  1839. 

C.  Benjamin  &  Co." 
and  the  said  defendant  having  examined  the  note  set  forth  in 
plaintiffs'  petition  and  summons,  says,  that  the  said  note  is  a 
mutilated  part  of  the  note  and  account  above  set  forth;  therefore 
defendant  avers,  that  the  note  set  fortli  in  plaintiff's  petition  and 
summons  is  not  his  note,  and  that  he  did  not  make  and  execute 
the  same  in  manner  and  form  as  stated  in  the  plaintiffs'  petition. 
The  truth  of  this  plea  was  stvorn  to  by  Benjamin. 

4th.  Nil  debet,  under  which  the  appellant  gave  notice,  that  he 
would  offer  in  evidence  upon  the  trial,  the  proceedings  and 
record  in  chancery  suit,  and  the  facts  relative  to  the  release  and 
discharge  of  Delahay  from  the  payment  of  the  note 'sued  on,  as 
stated  in  and  referred  to  in  appellant's  second  plea. 

To  the  first  and  fourth  pleas  the  appellees  replied  generally, 
and  issues  on  each  were  joined  to  the  country.  Demurrers  were 
filed  to  the  second  and  third  pleas,  which  were  sustained  by  the 
court. 

The  court,  on  the  trial,  permitted  the  record  of  the  chancery 
suit  before  mentioned,  containing  the  contract  releasing  Delahav 
from  the  payment  of  the  note  sued  on  in  this  case,  to  be  read  ia 
evidence.  After  the  evidence  was  closed,  the  appellants'  counsel 
requested  the  court  to  instruct  the  jury,  that  "if  the  jury 
believed  from  the  evidence,  that  the  facts  stated  in  the  [*542] 
notice  under  the  general  issue  are  proven,  they  must  find 
for  the  defendant  Benjamin;"  which  instruction  the  court  refused, 
and  the  defendant  excepted.  The  jury  returned  a  verdict  for 
appellees — appellant  moved  for  a  new  trial,  which  motion  was 
overruled,  and  appellant  excepted. 

The  agreement  releasing  Delahay  from  the  payment  of  the 
note,  whicii  the  second  plea  alleges  is  the  note  sued  on  in  this 
case,  constitutes  a  portion  of  the  decree  entered  in  the  said 
chancery  suit,  which  decree  is  recited  at  length  in  said  plea,  and 
is  as  follows: 

"This  day  came  all  the  parties  to  this  suit  in  open  court,  and 
by  consent  of  the  parties,  it  was  ordered  as  follows  (to  wit); 
The  said  complainants  hereby  release  all  claims  to  all  and  each  of 
the  demands  and  notes  (that  is,  the  l)alance  due  thereon),  men- 
tioned and  set  forth  in  the  bill  filed  in  this  cause,  and  all  of 
which  notes  are  hereby  released  and  canceled  as  against  him,  the 
said  Delahay.  Provided,  that  this  shall  not  operate  so  as  to  re- 
lease C.  Benjamin  from  a  note  given  by  him  under  the  firm  of  C. 
Benjamin  &  Co.,  on   the  4th  day  of  December,  1839,  which  last 
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mentioned  note  is  not  canceled,  or  is  the  said  Delahay  bound 
therefor.  The  said  Holloway  W.Vansyckel  hereby  agrees  to  pay 
all  the  costs  made  by  the  complainants,  or  either  of  them  in  this 
case,  and  all  the  costs  made  by  them,  or  either  of  them,  in  the 
case  taken  to  the  supreme  court.  It  is  further  ordered  and  de- 
creed by  consent  as  aforesaid,  that  the  said  Delahay  hereby  re- 
leases and  conveys  to  the  said  McConnell  and  Vansyckel,  all  his 
rights  and  claims  to  all  the  property  and  real  estate  mentioned  in 
the  bill  filed  in  this  case,  and  the  sale  of  the  master  in  chancer}- 
of  the  same,  is  hereby  confirmed;  and  to  all  the  rents, and  profits, 
and  proceeds  of  all  of  said  property,  at  all  and  any  time  growing- 
out  of  the  same,  to  this  date,  he,  the  said  Delahay,  surrenders  his 
claim,  and  it  is  ordered  by  consent,  that  the  costs  made  in  the  su- 
preme court  by  taking  this  case  there,  by  the  said  Delahay,  is  to 
be  entered  upon  the  fee  book  of  this  court  in  this  case,  and  tlie 
said  Delahay  agrees  to  pay  the  costs  made  by  him,  both  in  the 
supreme  court  and  in  this  court,  in  this  cause,  and  that 
[*  543]  fee  bills  including  all  said  costs  against  each  of  said  per- 
sons, issue  from  this  court,  for  the  costs  made  by  each 
of  them  respectively.     27th  March,  1844. 

M.  McConnell, 
H.  W.  Vansyckel, 
Mark  W.  Delahay." 
The  errors  relied  on  by  appellant,  question  the  correctness  of 
the  judgment  of  the  court  in  sustaining  the  demurrer  to  the  sec- 
ond and  third  pleas,  and  in  refusing  the  instruction  asked  by  the 
counsel  for  appellant.     There   is   no  direct  assignment  that  the 
court  erred  in  sustaining  the   demurrer  to  the  second  plea,  but 
the  questions  involved  by  th-e  demurrer  to  said  second  plea,  and 
the  refusal  to  give  the  instruction  asked  are  the  same,  whether  the 
release  set  up  presents  a  good  bar  to  the  appellees'  cause  of  action 
in  this  suit.     It  is  manifest  from  an  inspection  of  this  plea,  and 
also  from  an  examination  of  the  decree  set  out  in  the  chancery 
suit,  and  read  in  evidence  upon  the  trial,  that  the  release  by 
McConnell  and  Vansyckel  to  Delahay,  was  for  a  valuable  consid- 
eration.    It  was  made  upon  the  settlement  and  compromise  of  a 
contested  suit,  pending  between  the  parties.     Delahay,  in  consid- 
eration of  this  release,  and  other  matters  set  out  in  the  decree,  also 
released  to  McConnell  and  Vansyckel,  "all  his  rights  and  claims 
to  all  the  property  and  real  estate  mentioned  in  the  bill "  of  com- 
plainant, and  agreed  that  the  sale  of  the  master  should  be  con- 
firmed, etc.;  and  the  whole  contract  was,  by  the  consent  of  the 
parties,  made  the  decree  of  the  court,  and  entered  of  record  as 
such.     That  this  agreement,  thus  solemnly  made,  completely  and 
forever  discharged  Delahay  from  all  liability  to  pay  any  portion 
of  the  note  in  controversy,  there  can  not  be  a  doubt.     It  was  as 
much  binding  and  obligatory  upon  McConnell  and  Vansyckel,  as 
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the  release  on  the  part  of  Dehihay  was  upon  liim.  As  to  Dehi- 
hay,  the  cause  of  action  was  extinguished.  It  may,  perhaps,  not 
be  improper  to  remark  here,  that  the  statute  does  not  give  to  a 
defendant  the  right  to  plead  specially,  and  also  give  no 
tice  of  the  special  matter  relied  on  as  a  defence  under  the  [*  544] 
general  issue  ;  and  when  this  is  done,  the  proper  practice 
would  be  for  the  court,  on  motion,  to  direct  him  to  elect  how  he 
will  proceed.     This,  however,  is  a  matter  of  discretion. 

But  it  is  contended,  that  inasmuch  as  there  is  a  special  proviso 
in  this  agreement,  that  the  contract  shall  not  operate  to  dis- 
charge Benjamin  ;  and  inasmuch  as  the  same  is  not  executed  un- 
der the  seals  of  the  parties,  that  his  liability  still  remains.  This 
is  a  proposition  which  the  law  must  settle.  In  the  construction 
of  a  contract,  where  the  language  is  ambiguous,  courts  uniformly 
endeavor  to  ascertain  the  intention  of  the  parties,  and  to  give 
effect  to  that  intention.  But  where  the  language  is  unequivocal, 
although  the  parties  may  have  failed  to  express  their  real  inten- 
tions, there  is  no  room  for  construction,  and  the  legal  effect  of 
the  agreement  must  be  enforced.  A  proviso  in  a  contract  totally 
reptignant  to  the  contract  itself,  is  void.  "If  two  are  bound  in 
an  obligation,  and  the  obligor  releases  to  one  of  them,  with  a 
proviso  that  the  other  shall  not  take  advantage  of  it,  this  proviso 
is  void."  5  Bac.  Abr.  702  G.  The  doctrine  has  long  been  con- 
sidered as  settled,  that  a  release  to  one  of  two  or  more  joint,  or 
joint  and  several  obligors  or  promissors,  is  a  release  of  all.  6 
Bac.  Abr.  702  G.;  2  Salkeld  574;  6  Vesey  Jun.  146  ^  and  "a  per- 
sonal action,  once  suspended  by  the  voluntary  act  of  tlie  party 
entitled  to  it,  is  forever  gone,  and  discharged."  Thomas  v. 
Thompson,  2  Johns.  473 ;  18  do.  478  ;  9  Wend.  336 ;  17  Mass. 
581;  13  do.  148;  7  Johns.  207. 

l\\  the  case  of  Hall  v.  Rochester,  3  Cowen  374,  an  action  was 
brought  on  a  joint  and  several  promissory  note  against  them ; 
two  of  the  defendants  appeared  and  pleaded  that  the  note  was 
fraudulently  obtained.  The  plaintiff  entered  a  nolle  'prosequi  as 
to  them,  and  took  a  default  against  the  other  defendant.  This 
was  held  to  be  error.  In  Tolman  v.  Spaulding,  3  Scam.  14,  this 
court  says  :  "  It  is  well  settled,  that  in  actions  ex  contractu  ?ig-A\n'&t 
several,  the  plaintiff,  to  entitle  himself  to  recover,  must 
prove  a  promise  as  to  all  of  the  defendants,  and  he  is  not  [*  545] 
permitted  to  take  a  judgment  against  part  of  the  defend- 
ants, and  enter  a  nolle  prosequi  as  to  the  rest,  unless  a  defence 
personal  to  them  is  interposed."  The  same  principle  is  re-affirmed 
in  the  case  of  Wann  v.  McNulty,  2  Gilm.  355,  and  also  in  the 
cases  before  referred  to;  But  it  is  objected,  that  this  release  or 
contract  is  not  under  seal,  and,  therefore,  is  ineffectual  to  \y<\\  the 
action  as  against  Benjamin.  Our  answer  to  this,  is  found  in  the 
authorities  above  quoted  :  "  That  if  it  is  a  release  as  to  one,  it  is 
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equally  SO  as  to  all."  Another  is,  that  is  evidenced  by  an  act,  which, 
in  legal  contemplation,  is  of  higher  authority  than  any  instrument 
under  seal — a  decree  of  a  court  of  record,  the  validity  of  which 
can  not  be  assailed,  nor  its  verity  questioned.  And,  thirdly, 
where  a  consideration  is  expressed  in  a  release,  or  otherwise  proved 
to  have  passed  betwen  tiie  parties,  it  is,  in  the  opinion  of  the 
court,  totally  immaterial  whether  the  instrument  is  sealed  or  oth- 
erwise. A  seal  but  imports,  or  furnishes  evidence  of  a  considera- 
tion ;  and,  except  in  cases  where  the  release  is  designed  to  affect 
a  conveyance  or  transfer  of  real  estate,  or  some  interest  in,  or 
concerning  it,  which  can  only  pass  by  deed,  may,  without  infring- 
ing any  rule  of  law,  be  dispensed  with.  A  release  without  a  seal 
and  without  consideration  is  void.  13  Johns.  87;  I  Cowen  122. 
So  is  any  other  contract.  The  rule  applies  as  well  to  bonds, 
promissory  notes  and  all  other  instruments  in  writing,  as  to  re- 
leases. The  distinction  is,  that  when  the  consideration  is  not  im- 
plied or  expressed,  it  must  be  proved.  I  have -not  been  able  to 
find  one  authority,  that  a  release  not  under  seal,  when  made  for 
a  good  or  valuable  consideration,  is  not  of  binding  force. 

In  the  present  case,  Delaliay  has  been  wholly  released  from  the 
payment  of  this  note.  On  liis  part  tliere  is  no  longer  any  liability, 
Benjamin  can  not  be  sued  alone.  If  an  action  is  brought  against 
them  jointly,  Delahay  can  interpose  no  plea  founded  on  this 
agreement,  personal  to  himself.  The  release,  when  set  up,  is  an 
effectual  bar  to  the  cause  of  action,  and  destroys  the  right  to 
maintain  the  suit.  The  contract  is  entire;  whatever  dis- 
[*546]  charges  one,  releases  the  other. 

The  court  is  also  of  opinion,  that  the  appellant's  third 
plea  presents  a  substantial  bar  to  the  appellees'  cause  of  action. 
If  true,  and  this  is  admitted  by  the  demurrer,  the  alteration  is 
material.  The  note  and  the  account  stated,  constitute  togetlier 
one  contract;  by  separating  the  one  from  the  other,  the  proof  of 
the  consideration  for  which  the  note  is  given,  is  placed  beyond 
the  power  of  the  appellant ;  and  this  might,  in  a  suit  upon  the 
note,  seriously  affect  his  interests.     Chitty  on  Bills  182. 

The  circuit  court  erred  in  sustaining  the  demurrer  to  the  sec- 
ond and  third  pleas,  and  in  refusing  the  insti action  asked  by  the 
counsel  for  the  appellant. 

The  judgment  of  the  circuit  court  is-  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

J^udgtnent  reversed. 
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James  Semple  et  al.  v.  John  Andeeson  et  al. 

Error  to  St.  Clair. 

# 

1.  Pleading— /rocwi'  to  another  county.  When  a  circuit  court  sends  its  process  be- 
yond the  limits  of  the  county  in  which  the  suit  is  brought,  its  jurisdiction  must 
be  shown  by  express  averments  in  the  declaration,     {a) 

2.  Venue — of  action.  A  person  may  be  sued  in  any  county  where  he  may  "  be 
found,"  and  be  compelled  to  appear  and  answer,  notwithstanding  he  may  reside  in  a 
different  county  from  that  in  which  the  suit  is  brought. 

3.  JVKiSDiCXlO'H— facts  conferring  not  stated.  A  summons  was  issued  by  the  circuit 
court  of  one  county  against  two  defendants,  and  was  duly  served  on  one  of  them  in 
that  county.  A  second  summons  was  sent  to  another  county  to  be  served  on  the  other 
defendant,  where  it  was  served  accordingly.  The  declaration  filed  in  the  case  con- 
tained no  averment  as  to  the  place  where  the  cause  of  action  accrued,  or  of  the  resi- 
dence of  any  of  the  parties:  Held,  that  the  court  had  no  jurisdiction  over  the  de- 
fendant who  resided  out  of  the  county. 

4.  Res  adjudicata — cause  on  appeal.  When  a  case  has  once  been  decided  upon  its 
merits  in  the  supreme  court,  and  shall,  at  a  subsequent  time,  be  brou"ht  before  the 
same  tribunal,  the  court  will  not  go  behind  its  former  adjudications,  even  thouf^h  it 
shall  appear  upon  the  record  that  the  court  acted  without  jurisdiction,     (b) 

Covenant,  in  the  St.  Clair  circuit  court,  brought  by 
the  defendants  in  error  against  the  plaintiffs  in  error.  The  [*  5-17] 
cause  was  heard  at  the  May  term,  1846,  the  Hon.  Gusta- 
vus  P.  Koerner  presiding,  when  a  judgment  was  rendered   for 
the  plaintiffs  below  for  $1975,  damages. 

A  history  of  the  case  will  be  found  in  the  opinion  of  the  court. 

J.  Gillespie,  W.  Martin,  and  M.  Brayman,  for  the  plaintiffs 
in  error,  relied  upon  the  following  points  and  authorities  for  a 
reversal  of  the  judgment  of  the  circuit  court: 

Tlie  record  shows  that  the  suit  was  commenced  in  St.  Clair 
county;  that  service  was  had  on  Semple  in  that  county,  and  on 
Cairns,  his  co-defendant,  in  Monroe  county.  It  does  not  show 
that  the  plaintiffs  resided  there ;  nor  that  the  cause  of  action 

Cases  Citing  Text.  Hamilton  v,  Dewey,  23  111.  490,492.    For 

{a)  Overruled.   When  circuitcourt  sends  statute  in  force   in  1886  controlling  send- 

its  summons  to  foreign  country,  it  is  not  ing  process  beyond  county,  see  L.  1877  p. 

essential     to  jurisdiction   of    court,  that  140  ;  S.  &  C.'s  Siais.  Practice,  ch.  110^ 

declaration  state  facts  authorizing   issue  2  p.  1173. 

of  such  process;  right  to  be  sued  in  par-  {b)  There  is  no  mode    by  which  final 

ticular  county  is    privilege  which  defend-  judgment  in  supreme  court  can  be  reversed 

ant   waives   unless  he  insists  upon  it  in  or  set  aside  at  term  subsequent  to  its  ren- 

apt  time.  Kenneyz/.  Greer,  13111.  432  443.  dition  except  it  be  by  petition  for  rehear- 

Kenney  v.  Greer,    also    overruled    Had-  ing.     HoUowbush   v.   McConnell,  13  111. 

dock  V.  Wnerman,  11  111.474,  475,which  203.    Upon  second  appeal,  nothing,  which 

followed    Semp-le   v.    Anderson.       Under  occurred  prior  to  former  decision  of  court 

statute  in  force   in   1858.    /^^/a',  that  court  of  appeal,  can  be  assigned  for  error.      Og- 

which   had  sent   process  beyond   county  den  z/,  Larrabee,  70  111.  510,  513 ;  Oglez'. 

could  not  retain  jurisdiction  of  case,  where  Turpin,  8  Bradw.  453,  456.     For  lules  of 

it  was  proved  to  court  that  defendant,  on  supreme  court  in  force  in  1886,  regulating 

whom  process  was  served  in  home  county,  allowance  of  rehearings,  see  93  111.  11  and 

was  not   resident   of  such  home   county.  94  111.  v. 
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there  arose;  nor  that  the  contract  was  specifically  made  payable 
there ;  nor  that  either  of  the  defendants  resided  there.  Conse- 
quently, there  was  no  such  complia.nce  with  the  statute  as  would 
give  the  circuit  court  of  St.  Clair  county  jurisdiction  over  the 
persons  of  the  defendants.  Rev.  Stat.  413,  §  2;  Bellingall  v. 
Gear,  3  Scam.  576,  and  cases  there  cited;  Swiggarfc  v.  Harber,  4 
do.  371. 

When  a  want  of  jurisdiction  appears,  no  plea  is  necessary,  but 
a  demurrer  or  writ  of  error  may  be  resorted  to.  Grant  v.  Tams, 
7  Monroe,  222;  McCormick  v.  Sullivant,  6  Peters'  Cond.  R.  73-4. 

Objection  to  the  jurisdiction  is  not  waived  by  an  appearance 
and  a  motion  to  set  aside  the  steps  taken.  Brown  v.  McKeis' 
Rep's,  1  J.  J.  Marsh.  475. 

As  to  the  jurisdiction  of  the  circuit  courts,  see  Clark  v  Hark- 
ness,  1  Scam.  56;  Key  v.  Collins,  lb.  403;  Clark  v.  Clark,  1  Gilm. 
34.  These  authorities  go  to  show  that  the  facts,  which  confer 
jurisdiction,  must  affirmatively  appear. 

L.  Trumbull,  for  the  defendants  in  error.  The  only  question 
now  before  the  court  is,  as  to  the  jurisdiction  of  the  circuit  court 
of  St.  Clair  county  over  the  persons  of  the  defendants  in  the  said 
court.  Two  writs  issued  from  the  circuit  court  of  St.  Clair 
county,  one  to  the  sheriff  of  that  county,  and  one  to  the 
[*  548]  sheriff  of  Monroe  county.  One  of  the  defendants  was 
duly  served  with  process  in  St.  Clair,  and  the  other  in 
Monroe  county. 

The  declaration  contains  no  averment  as  to  the  residence  of  any 
of  the  parties.  Judgment  was  entered  by  default,  but  was  after- 
wards arrested  by  the  circuit  court,  and  the  supreme  court,  at  its 
December  term,  1845  (1  Gilm.  455),  at  the  instance  of  the 
plaintiff  in  said  cause,  reversed  the  decision  of  the  circuit  court 
arresting  judgment,  and  remanded  the  cause  for  further  proceed- 
ings. 

The  circuit  court  subsequently  entered  up  judgment  agaiiist 
the  defendants,  who  now  prosecute  this  writ  of  error,  and  insist 
for  the  first  time,  that  the  judgment  should  be  reversed  for  the 
reason,  that  the  circuit  court  had  no  jurisdiction  over  the  persons 
of  the  defendants. 

Two  answers  may  be  given  to  this  assignment  of  error. 

First.  It  is  too  late  to  raise  the  question  of  jurisdiction.  That 
matter  is  already  res  adjudicata  by  the  former  decision  of  this 
cause,  reversing  the  order  arresting  judgment  and  remanding  the 
cause  for  further  proceedings. 

Would  the  supreme  court  be  guilty  of  the  absurdity  of  remand- 
ing a  cause  for  further  proceedings  to  a  court  that  had  no  power 
to  proceed  further?  Yet  such  is  the  consequence  of  determining 
at  this  time,  that  the  circuit  court  had  no  jurisdiction.  The  cir- 
cumstances that  a  different  party  now  brings  the  case  before  this 
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court,  can  make  no  difference.  A  defendant  is  as  much  concluded 
by  a  judgment  as  a  plaintiff,  and  a  defendant  can  not,  by  making 
himself  plaintiff,  litigate  a  second  time  matter  that  has  once  been 
decided  between  the  same  parties.  Parties  are  mutually  bound 
by  a  judgment  rendered  in  a  case  between  them,  and  if  a  judg- 
ment was  not  conclusive  upon  a  defendant,  it  clearly  would  not 
be  upon  a  plaintiff.  1  Greenl.  Ev.  §  524,  and  authorities  there 
cited. 

If  it  be  insisted  that  the  question  of  jurisdiction  was  not  pre- 
sented to  the  consideration  of  the  court  upon  the  former  hearing, 
the  answer  is,  that  it  matters  not  whether  the  point  of  jurisdic- 
tion was  at  that  time  urged  before  the  court  or  not.  It  is  suffi- 
cient if  the  question  of  jurisdiction  might  have  been  raised, 
and  if  the  court,  in  deciding  upon  the  merits  of  the  [*  549] 
case,  virtually  determined  it.  Could,  then,  the  present 
plaintiffs,  and  then  defendants  in  error,  have  raised  this  question 
upon  the  former  hearing  in  this  court?  The  record  shows  no 
want  of  jurisdiction  at  this  time  that  did  not  a[)pear  then.  Had 
the  defendants  in  error  at  that  time  have  urged  upon  the  court, 
that  the  circuit  court  had  no  jurisdiction  of  the  case,  would  this 
court,  believing  said  position  to  be  correct,  have  reversed  the 
judgment  and  remanded  the  cause  for  further  proceedings?  If 
not,  then  it  was  in  the  power  of  the  present  plaintiffs  in  error  to 
have  raised  this  very  point  at  that  time,  although  they  were  then 
defendants  in  error.  It  needed  no  cross  error  on  their  part  to 
bring  it  to  the  notice  of  the  court,  but  it  would  have  been  a  suffi- 
cient ground  for  sustaining  the  judgment  of  the  circuit  court 
arresting  judgment,  if  it  had  been  shown  in  argument  in  answer 
to  tlie  error  assigned,  that  the  circuit  court  had  not  jurisdiction 
of  the  case. 

The  arrest  of  judgment  by  the  court  below  did  the  plaintiffs 
no  harm,  if  that  court  had, not  jurisdiction  to  enter  judgment, 
and  it  is  well  settled,  that  "  a  party  can  not  assign  for  error  a  de- 
cision that  does  him  no  injury,"     1  Scam.  342;  3  do.  486. 

A  defendant  would  have  little  to  do  in  this  court  indeed,  if  he 
could  not,  without  assigning  cross  errors,  which  the  rules  will 
not  permit,  show  that  the  error  assigned  by  the  plaintiff  had  no 
existence  in  fact,  was  waived  or  cured  by  other  parts  of  the 
lecord,  or  was  not  in  the  least  injurious  to  the  party  assigning  it. 
Such  a  position  would  be  absurd,  and  yet  it  follows,  if  the  de- 
fendants upon  the  former  hearing  could  not,  without  assigning  a 
cross  error,  have  been  permitted  to  urge  the  very  same  reason 
for  sustaining  the  judgment  of  the  circuit  court  at  that  time, 
which  they  now  offer  for  reversing  its  last  decision. 

The  positions  above  assumed  are  not  only  sustained  by  reason 
and  common  sense,  but  they  are  abundantly  supported  by  au- 
thority. 
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The  case  of  the  Washington  Bridge  Company  v.  Stew- 
[*  550]  art,  3  Howard  413,  and  that  of  Skillen  v.  May,  6  Cranch 
267,  are  believed  to  be  directly  in  point.  In  the  former 
of  these  cases,  the  supreme  court  of  the  United  States  say :  "  It 
does  not  follow  *  *  *  that  the  supreme  cour'-  can  or  ought,  on  an 
appeal  from  a  decree  in  the  same  cause  which  is  final,  examine 
into  its  jurisdiction  upon  a  former  occasion."  "  The  case  is  not 
brought  here  in  such  a  case  for  any  such  purpose.  It  was  an  ex- 
ception of  which  advantage  might  have  been  taken,  by  motion  on 
the  first  appeal.  The  appeal  would  then  have  been  dismissed  for 
want  of  jurisdiction.  *  *  *  But  the  exception  not  having  then 
been  made  of  the  alleged  want  of  jurisdiction,  the  cause  was  ar- 
gued upon  its  merits,  and  the  decree  appealed  from,  was  affirmed 
by  this  court.     To  permit  afterwards,  upon  an  appeal  from  pro- 

'  ceedings  upon  its  mandate,  a  suggestion  of  the  want  of  jurisdic- 
tion in  this  court,  would  certainly  be  a  novelty  in  the  practice  of 
a  court  of  equity."  The  court  add:  The  case,  however,  "might 
have  been  dismissed  upon  tlje  authority  of  a  case  in  this  court, 
directly  in  point.  Skillem's  Ex'rs  v.  May's  Ex'rs,  6  Cranch  267. 
And  upon  the  footing  that  there  is  no  mode  pointed  out  by  law, 
in  which  an  erroneous  judgment  by  this  court  can  be  reviewed  in 
this  or  any  other  court.  In  Skillem's  case,  the  question  certified 
by  the  court  below  to  the  supreme  court  was,  whether  the  cause 
could  be  dismissed  from  tlie  circuit  court,  for  want  of  jurisdic- 
tion, after  the  cause  had  been  removed  to  the  supreme  court,  and 
the  supreme  court  had  acted  upon,  and  remanded  the  cause  to 
the  circuit  court  for  further  proceedings.  The  supreme  court 
said  :  It  appearing  that  the  merits  of  the  cause  had  been  finally  de- 
cided in  this  court,  and  that  its  mandate  required  only  an  execu- 
tion of  its  decree,  it  is  the  opinion  of  this  court,  that  tlie  circuit 
court  is  bound  to  carry  that  decree  into  execution,  although  the 

jurisdiction  of  that  court  is  not  alleged  in  the  pleadings.  *  *  * 
When  that  cause  was  before  this  court,  though  the  judgment  of 
the  court  below  on  it  would  have  been  reversed  upon  motion,  for 
the  want  of  jurisdiction  on  the  face  of  the  record,  the  defect 
having  escaped  the  notice  of  the  court  and  of  counsel,  and 
[*  551]  the  court  having  acted  upon  its  merits,  it  determined  that 
its  decree  should  be  executed.  The  reason  for  its  judg- 
ment no  doubt  was,  that  the  motion  to  dismiss  the  case  in  the 
court  below,  for  the  want  of  jurisdiction,  after  it  had  been  before 
this  court  by  writ  of  error,  and  had  been  acted  upon,  would  have 
been  equivalent,  had  it  been  allowed,  to  a  decision  that  the  judg- 
ment of  this  court  might  have  been  reversed,  when  the  law  points 
out  no  mode  in  which  that  can  be  done,  either  by  this  or  any 
other  court."  See  also  upon  the  same  point;  7  Mete.  286;  5 
Cranch"  314  ;  10  Wheaton  431 ;  1  do.  304;  7  do.  58  ;  12  Peters, 
492. 
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Second.  Admitting,  for  argument  sake,  that  the  question  of 
jurisdiction  could  now  be  raised,  it  is  insisted  that  the  service  of 
process  upon  one  of  the  defendants,  in  the  county  where  the  suit 
was  brought,  was  sufficient  to  give  the  court  jurisdiction,  and  au- 
thority to  send  process  to  another  county  for  another  defendant. 
The  statute  provides  that,  "when  there  is  more  than  one  defend- 
ant, the  phxintiff  commencing  his  action  where  either  of  them  re- 
sides, may  have  a  writ  or  writs  issued,  directed  to  any  county  or 
counties  where  the  other  defendants  or  either  of  them  may  be 
found."     Rev.  Stat.  413,  §  2. 

In  this  record  there  is  nothing  to  show  wliere  either  of  the  de- 
fendants resided.     Wliat,  then,  is  the  jn-esumption  ?     Surely  that 
they  resided  where  they  were  served  with  process.  This  is  not  only 
a  legal,  but  a  natural  presumption,  and  more  especially  is  this  pre- 
sumption to  be  raised  in  favor  of  a  court  of  general  jurisdiction. 
That  the  circuit  courts  of  this  state  are   courts  of  superior  and 
general  jurisdiction,   has  been  repeatedly   decided.     People    v. 
Scates,  3  Scam.  352;  Beaubien  v.  Brinckerhoff,  2  do.  273  ;  Brew- 
ster?;. Scarborough,  lb,  280.     And  the  law  is  equally  well  settled 
"that  shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior 
court,  except  what  specially  appears  to  be  so."     "  Every  presump- 
tion is  to  be  made  in  favor  of  the  jurisdiction  of  a  court  of  general' 
jurisdiction."     Wells  v.  Mason,  4  Scam.  88;  Beaubien  v.  Brinck- 
erhoff, 2  do.  273  ;  Peacock  v.  Bell,  1  Saund.  74 ;  Foot  y.  Stephens, 
17  Wend.  483.     In  the  last  case,  the  supreme  court  of 
New   York  say:    "In  courts  of  general  jurisdiction  the  [-552] 
jurisdiction  is  presumed  till  the  contrary  appear."    *  *  * 
"Th'e  declaration  fails  to  show  a  territorial  power.     All  the  cases 
are  against  this  objection,  and  would   fill  a  page  of  quotation. 
Shall  it  be  said   that  the  law  will  not  presume,  until  the  record 
first  asserts  the  fact  in  the  line  of  circumstances  which  give  juris- 
diction?    I  answer  such  a  consti-uction  of  the  rule,  again  contra- 
dicts the  leading  case  of  Peacock  y.  Bell,  and  confounds  all  dis- 
tinction between  courts  of  general  and  limited  jurisdiction.    Even 
as  to  the  latter,  its  record  asserting  the  fact  becomes  prima  facie 
evidence.     In  such  case  then  is  no  need  of  presumjotion  ;  there  is 
direct  proof.     And  does  the  rule  mean  to  say  no  more  in  respect 
to  a  court  of  record  ?     It  seems  to  me  a  solecism." 

The  case  of  Beaubien  before  referred  to,  is  believed  to  be  direct- 
ly applicable  to  the  one  now  before  the  court. 

In  that  case  the  municipal  court  Of  Chicago  had  jurisdiction 
only  in  cases  when  the  cause  of  action  arose  in  the  city  of 
Chicago,  or  when  the  parties  reside  in  Chicago  or  county 
of  Cook.  "The  declaration  contained  no  averment  that  the 
plaintiff  and  defendant,  or  that  the  defendant  resided,  at  the 
time  of  the  commencement  of  the  suit,  in  the  city  of  Chica- 
go," and     it  was  insisted  that  the  court  had  not  jurisdiction,  but 
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this  court  say:  "  The  note  may  have  been  executed  in  Chicago, 
which  would  have  given  jurisdiction.  The  plaintiff  and  defend- 
ant ma}'"  also  have  resided  in  Chicago,  or  the  county  of  Cook.  In 
one  of  those  ways,  the  municipal  court  may  rightly  have  had  jur- 
isdiction both  of  the  person  and  of  the  cause  of  action;  and  as  it 
does  not  appear  from  the  declaration,  but  that  some  one  of  the 
facts  existed  which  would  have  given  the  municipal  court  jurisdic- 
tion this  court  is  bound  to  intend  that  the  municipal  court  has  juris- 
diction both  of  the  person  and  of  the  subject  matter  of  the  action." 
Apply  the  principles  laid  down  in  Beaubien's  case,  to  the  case  now 
before  the  court.     It  does  not  appear  from  the  record,  that  tije 

defendant  served  with  process  in  St.  Clair  county,  did  not 
[*  553]  reside  in  said  county,  and  the  natural  presumption  would 

be,  that  he  resided  where  he  was  found.  Is  this  court 
bound  to  intend  that  a  party  served  with  piocessin  Cook  county, 
resided  in  Cook  county,  unless  the  contrary  appears,  and  not 
bound  to  make  the  same  intendment  as  to  a  person  served  in  St. 
Clair  county  ?  It  is  impossible  to  conceive  of  a  case  more  directly 
applicable  to  the  one  now  before  the  court,  in  the  principles  in- 
volved in  each  as  to  jurisdiction,  than  that  of  Beaubien.  Will  this 
court  overturn  the  doctrine  so  strongly  laid  down  in  the  above 
cases,  and  not  only  refuse  to  infer  that  the  defendant  resided  in 
St.  Clair,  where  he  was  served,  but  in  the  absence  of  any  evidence, 
infer  that  he  did  not  reside  there,  and  that  a  court  of  general  jur- 
isdiction acted  without  authority?  This  would  be  reversing  the 
rule,  and  presuming  against  the  jurisdiction  of  a  superior  court, 
which  this  court  has  solemnly  decided  it  is  bound  not  to  do. 

The  case  of  Gillett  v.  Stone,  1  Scam.  539,  is  also  believed  to  be 
in  point.  In  that  case  the  process  issued  to  a  foreign  county, 
where  all  the  defendants  were  served.  The  declaration  contain- 
ed an  averment  that  the  plaintiffs  resided,  and  the  cause  of  action 
action  arose  in  the  county  where  the  suit*  was  brought,  but 
it  did  not  contain  any  averment  as  to  the  residence  of  the  de- 
fendants. Tlie  language  of  tlie  statute  in  a  case  where  the  cause 
of  action  accrues  in  the  county  of  the  plaintiffs,  is,  "that  process 
may  issue  to  the  sheriff  of  the  county  where  the  defendant  re- 
sides." If,  in  the  case  now  before  the  court,  it  be  necessary  to 
aver  that  the  defendant  served  in  St.  Clair  county,  resided  in  St. 
Clair,  or  the  court  will  infer  the  contrary  equally,  would  it  be 
necessary  to  aver  that  the  defendants  resided  in  the  foreign 
county  to  which  process  wfis  sent  in  the  case  of  Gillett?  But 
this  court  decided  in  that  case,  that  the  averment  that  the  plaint- 
iffs resided,  and  the  cause  of  action  arose  in  the  county  where 
the  suit  was  brought,  was  sufficient  to  give  the  court  jurisdiction, 
although  there  was  no  allegation  as  to  the  residence  of  the  de- 
fendants. It  is  not  easy  to  perceive  why  it  is  necessary  to  allege 
the  residence  of  the  defendants,  when  part  reside  in  the  county 
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where  suit  is  broiiglit,  and  not  necessary  to  allege  it 
where  all  the  defendants  reside  out  of  the  county.  The  [*  554] 
statute,  in  the  same  section,  uses  the  word,  "resides,"  in 
reference  to  both  cases,  and  unless  this  court  would  give  to  the 
word  different  meanings,  it  can  not  hold  an  allegation  of  resi- 
dence necessary  in  the  present  case,  without  directly  overturning 
the  decision  in  the  case  of  Gillett. 

None  of  the  cases  referred  to  by  the  plaintiffs,  as  decided  by 
this  court,  are  applicable.  They  were  all  cases  where  the  pro- 
cess for  all  the  defendants  was  sent  out  of  tlie  county  where  the 
suit  was  brought,  and  tlie  defendants  there  served,  the  declara- 
tion containing  no  allegation  to  give  the  court  jurisdiction.  Such 
is  the  case  of  Key  v.  Collins,  1  Scam.  413,  and  of  all  the  other 
cases.  In  none  of  the  cases  v/ere  any  of  the  defendants  served 
with  process  in  the  county  where  suit  was  brought. 

Thus  far  the  question  of  jurisdiction  has  been  presented  as  if  it 
were  admitted,  and  the  true  construction  of  the  statute  would 
not  allow  defendants  to  be  sued  in  a  case  like  the  present,  unless 
some  of  them  had  a  permanent  residence  in  the  county  where  the 
suit  was  brought,  and  the  court  has  been  called  upon  to  sustain 
the  jurisdiction  irf'thiscase,  upon  the  authority  of  the  cases  above^ 
cited,  and  upon  the  ground  that  the  court  is  bound  to  intend,  if 
such  "  permanent "  residence  be  necessary,  tliat  the  defendants 
served  in  the  county  where  suit  was  brought,  did  permanently 
reside  there,  in  the  absence  of  any  evidence  in  the  record  that 
he  did  not  so  reside. 

But  there  is  still  another  ground  upon  which  the  jurisdiction 
must  be  sustained. 

The  statute  does  not  require  that  some  of  the  defendants  should 
be  permanent  residents  of  the  county  where  the  suit  is  brought. 
The  word  "resides"  may  very  properly  be  construed  to  mean, 
actually  being  or  residing  at  tlie  time,  so  that  notice  could  be 
served  upon  the  defendants.  Our  statute  is  almost  a  literal  copy 
from  a  statute  which  has  existed  in  Kentucky  for  many  years, 
and  such  is  the  construction  that  the  coui'ts  of  that  state  have 
put  upon  the  word  "resides."  In  the  case  of  Moore  v.  Smith,  2 
B.  Monroe  341,  the  court,  in  putting  construction  upon 
their  statute,  say :  "The  legislative  intent  may  be  sup-  [*  555] 
posed  to  have  been,  that  if  suit  should  be  brought  where, 
according  to  law,  it  might  be  instituted,  that  is,  in  any  county 
where  any  defendant  was  actually  living,  or  in  other  words  resid- 
ing at  the  moment,  and  could  be  served  with  notice,  process 
might  be  issued  against  any  other  co-defendant  in  any  other 
county  where  he  might,  in  like  manner,  liappen  to  l)e  at  the 
time  ;  and  this  a[)pears  to  us  to  be  the  only  useful  and  consistent 
interpretation ;  otherwise,  if  two  joint  obligors  domiciled  in 
another  state,  should  be  sojourning  in  Kentucky  for  a  season, 
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each  for  example  in  a  different  county,  both  could  not  be  sued, 
because  no  suit  could  be  brought  in  the  county  in  which  either 
of  them  resided,  interpreting  residence  as  synonymous  with 
domicil." 

In  Arkansas,  if  one  of  the  defendants  resided  in  the  county 
where  the  suit  was  instituted,  that  was  sufficient  to  confer  on 
the  court  jurisdiction  of  the  case.  The  party  objecting  to  the 
jurisdiction,  if  he  relies  upon  the  fact  that  none  of  the  defendants 
resided  in  the  county,  must  make  that  fact  appear  by  plea  to  the 
jurisdiction,  and  if  he  fail  to  do  so  he  can  not  afterwards  avail 
himself  of  the  objection.  "The  right  of  being  sued  in  the  county 
wheie  some  one  of  the  defendants  resides,  when  they  reside  in 
different  counties,  is  a  personal  privilege  of  which  the  defendants 
may  avail  themselves  by  a  proper  plea  to  the  jurisdiction  of  the 
court;"  but  unless  the  party  objecting  to  the  jurisdiction  shows 
the  fact  upon  the  record,  that  none  of  the  defendants  were  resi- 
dents of  the  county  where  the  venue  is  laid,  the  court  can  not 
judicially  know  it,  and  "it  is  not  usual,  nor  considered  necessary 
to  allege  in  the  declaration,  in  what  count}i  each  defendant  re- 
sides."    Hughes  V.  Martin,  1  Ark.  463. 

So,  in  Massachusetts,  tlie  statute  provides  that  transitory  actions 
shall  be  sued  within  the  county  where  either  the  plaintiff  or  de- 
fendant lives.  The  courts  of  that  state  say:  "This  remedy  was 
given  to  the  defendant.  He  may  consequently  waive  it;  and  he 
must  be  considered  as  waiving  it  unless  he  seek  it  by  a  plea  in 
abatement  to  the  writ.  For  the  exception  is  not  to  the 
[*556]  jurisdiction  of  the  court  of  common  pleas,  which  has 
cognizance  of  all  transitory  actions  above  the  value 
prescribed  in  the  statute,  but  is  to  the  writ  as  sued  out  and 
returned  in  a  wrong  county."  Cleveland  v.  Welsh,  4  Mass.  591; 
5  do.  96. 

According  to  the  above  authorities  from  Arkansas  and  Massa- 
chusetts, the  objection  to  jurisdiction,  if  available  at  any  time, 
could  only  be  taken  advantage  of  by  plea  in  abatement.  But  it 
is  insisted  upon  the  authority  of  the  case  of  Moore  above  referred 
to,  that  had  it  been  made  to  appear  by  plea  that  the  defendant 
served  in  St.  Clair,  was  only  temporarily  there,  it  would  not  have 
defeated  the  jurisdiction,  for,  as  has  been  well  said,  if  it  be  neces- 
sary that  some  of  the  defendants  should  be  permanent  residents 
of  the  county  where  suit  is  brought,  before  process  can  issue  to 
an  adjoining  county  for  other  defendants,  several  joint  obligors 
who  are  residents  of  some  other  state  could  not  be  sued  at  all  iji 
Illinois,  if  they  happened  to  be  temporarily  in  this  state  in  diffcj  - 
ent  counties,  because  it  would  be  impossible  to  bring  the  suit  in 
a  county  where  either  permanently  resided.  The  legislature 
surely  never  intended  such  absurd  consequences  to  flow  from  the 
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law  in  question,  nor  does  the  language  used  require  such  a  con- 
struction. 

Opinion  of  the  court  by  Purple,  J.*  The  defendants  in  error 
sued  the  plaintiffs  in  error  in  the  circuit  court  of  St.  Clair  county^ 
in  an  action  of  covenant,  claiming  damages  for  the  breaches  of 
covenants  in  a  deed  made  and  executed  by  the  said  plaintiffs  to 
the  ancestor  of  the  defendants. 

The  summons  issued  in  the  suit  was  served  on  Semple  in  St. 
Clair  county,  on  the  13th  day  of  May,  A.  D.  1845.  A  sum- 
mons was  issued  against  Cairns  to  the  sheriff  of  Monroe  county, 
which  was  served  on  him  on  the  13th  of  September  following,  in 
said  last  mentioned  county.  Both  summons  were  issued 
on  the  same  day,  May  13th,  1845.  The  declaration  con-  [*557] 
tains  no  averment  as  to  the  place  where  the  cause  of  action 
accrued,  or  of  the  residence  of  any  of  the  parties,  plaintiffs  or  de- 
fendants. 

At  the  October  term,  1845,  a  judgment  by  default  was  entered 
against  the  plaintiffs,  and  a  jury  called  and  sworn,  who  assessed 
damages  against  them  to  the  amount  of  $2319. 

On  the  20th  of  October,  1845,  Scrapie  appeared  and  filed  a  mo- 
tion in  arrest  of  judgment,  which  the  court  sustained,  upon  the 
ground  that  some  of  the  counts  in  the  declaration  were  defective, 
the  jury  having  assessed  damages  generally  upon  the  counts.  The 
cause  was  removed  to  the  supreme  court  by  the  present  defend- 
ants in  error,  where,  at  the  December  term,  1845,  the  judgment 
of  the  circuit  court  was  reversed,  and  the  cause  remanded  for 
further  proceedings. 

At  the  May  term,  A.  D.  1845,  of  the  St.  Clair  circuit  court, 
the  defendants  filed  the  transcript  of  the  order  and  proceedings 
of  the  supreme  court,  and  entered  a  motion  for  a  judgment  upon 
the  verdict  of  the  jury.  Semple  appeared  and  moved  for  a  con- 
tinuance of  the  cause  to  the  next  term,  upon  an  affidavit  filed  by 
him,  which  being  adjudged  insufficient  by  the  court  the  motion 
was  overruled.  The  defendants  then  entered  a  remittittir  of  dam  - 
ages,  to  the  amount  of  -$344,  and  the  court  gave  judgment  against 
Semple  and  Cairns  upon  the  verdict  of  the  jur}^  for  il975. 

The  only  question  arising  upon  the  assignments  of  errors  in 
this  case  which  we  feel  called  upon  to  notice  is,  whether  the  cir- 
cuit court  had  jurisdiction  over  the  persons  of  the  plaintiffs  in  error. 

The  act  of  January  29,  1827  (Rev.  Laws  1833,  p.  145),  })ro- 
vi  ies,  "  that  hereafter  it  shall  not  be  lawful  for  any  plaintiff  to 
si.e  a  defendant  out  of  the  county  where  the  latter  resides  or  may 

*  Thomas,  J.  having  been  of  counsel  in  this  case,  did  not  sit  at  the  hearing.  The 
case  was  argued  at  the  December  term,  1846,  a  re-hearing  granted,  and  finally  decided 
at  this  term. 
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be  found,  except  in  cases  where  the  debt,  contract  or  cause  of  ac- 
tion accrued  in  the  county  of  the  plaintiff,  or  where  the  contract 
may  have  specifically  been  made  payable,  when  it  shall  be 
[*  558]  lawful  to  sue  in  such  county,  and  process  may  issue  against 
the  defendant  to  the  sheriff  of  the  county  where  he  re- 
sides; provided;  that  where  there  are  several  defendants  living  in 
different  counties,  the  plaintiff  may  sue  either  in  the  county  where 
the  cause  of  action  arose,  or  in  any  county  where  one  or  more  of 
said  defendants  may  reside,  and  shall  have  the  like  process  against 
such  as  reside  out  of  the  county  where  the  action  shall  be  brought 
as  above."  This  suit  is  sought  to  be  maintained  under  the  pro- 
viso above  recited. 

This  statute  authorizes  the  circuit  court  to  send  its  process  to  a 
foreign  county  in  three  cases:  1st.  Where  the  contract  or  cause 
of  action  accrued  in  the  county  of  the  plaintiff:  2d.  When  suit  is 
brought  in  a  county  where  the  contract  is  specifically  made  pay- 
able :  3d.  Where  there  are  several  defendants  who  reside  in  dif- 
ferent counties. 

This  court  has  frequently  been  called  upon  to  decide  questions 
pertaining  to  the  exercise  of  jurisdiction  on  the  part  of  the  circuit 
courts  under  the  provisions  of  this  law.  In  the  case  of  Clark  v. 
Markness,  1  Scam.  56,  a  suit  was  commenced  in  Adams  and  the 
process  issued  to  Moj-gan  county ;  Held,  that  there  should  have 
been  a  special  averment  in  the  declaration  of  one  of  the  causes 
enumerated  in  the  act  to  give  the  court  jurisdiction. 

In  Kei/  V.  Collins,  1  Scam.  403,  it  was  also  decided,  that  where 
process  had  issued  from  the  county  of  Morgan,  the  circuit  court 
had  no  jurisdiction,  the  declaration  containing  no  averment  that 
the  plaintiff  resided  in  Morgan,  or  that  the  cause  of  action  ac- 
crued in  that  county,  and  that  under  the  first  clause  or  provision 
of  the  statute,  tlie  cause  of  action  must  accrue,  and  the  plaintiff 
reside  in  the  county  where  the  suit  is  commenced. 

The  same  doctrine  is  re-affirmed  in  the.  cases  of  Shepherd  v.  Ogden, 
2  Scam.  259  ;  Wakefield  v.  Groudi/,  '-l  do.  133  ;  Broivnv.  Bodtvell,  4 
do.  302,  and  Clark  v.  Chirk,  1  Gilm.  33.  None  of  these  cases  referred 
to  precisely  meet  the  question  now  under  consideration.  It  must  \)q 
admitted,  however,  tliat  they  settle  beyond  controversy,  this  princi- 
ple. That  wherever  and  whenever  a  circuit  court  sends  its 
[*559]  process  beyond  the  limits  of  the  county  in  which  the  suit 
is  brought,  its  jurisdiction  must  be  shown  by  express 
averments  in  the  declaration.  It  is  admitted  that  any  defendant 
may  be  sued  in  any  county  where  he  may  "  be  found  ;  "  and  tliis 
is  all  that  is  determined  by  the  cases  of  Beauhien  v.  BrinckerJioff, 
2  Scam.  270,  and  Bretvster  v.  Scarborough,  Ibid.  280.  The  doc- 
trine is,  that  when  such  defendant  comes  within  the  territoi-ial 
jurisdiction  of  a  court,  process  may  issue  against  him,  and  he 
be  compelled  to  appear  and  answer,  notwithstanding  he  may  re- 
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siile  in  a  different  county  from  that  in  which  the  suit  is  brought. 
I  apprehend  that  this  is  a  principle  of  the  common  law,  which  has 
been  adopted  by  statute  in  this  state,  and  in  no  way  altered  or 
supplied  by  any  legislative  action. 

In  this  case,  Semple,  at  the  time  process  was  served  on  him, 
was  found  in  the  county  of  St.  Clair.  The  circuit  court  of  that 
county  had  jurisdiction  over  his  person.  But  does  it  follow,  that, 
because  a  court  has  obtained  jurisdiction  over  the  person  of  one 
of  several  joint  obligors,  that  such  jurisdiction  necessarily  extends 
to  others,  who  reside  beyond  the  territorial  limits  of  the  county 
in  which  the  suit  is  pending?  What  does  the  law  require  to 
authorize  the  court  to  send  its  process  against  Cairns  to  the 
county  of  Monroe,  where  he  resides?  Clearly  it  must  be,  that  the 
residence  of  Semple  is  in  the  county  of  St.  Clair.  In  what  manner 
is  this  fact  to  be  shown? 

It  is  contended,  that  for  this  purpose,  the  return  of  the  sheriff 
upon  the  writ  is  sufficient  evid^ence.  We  can  not  assent  to  such  a 
doctrine.  It  is  directly  opposed  to  all  the  former  decisions  of 
this  court,  v/hich  determine,  without  exception,  that  where  ex- 
territorial jurisdiction  is  assumed,  it  must  be  claimed  by  positive 
averments  in  the  declaration. 

By  the  proviso  of  the  statute  under  which  this  suit  is  brought, 
the  same  might  have  been  commenced  where  the  cause  of  action 
arose,  or  in  a  county  where  either  of  the  covenantors  resided. 
Had  it  been  commenced  in  the  county  where  the  cause  of  action 
arose,  can  there  be  a  reasonable  pretence,  under  the  decisions  of 
this  court  for  contending  that  the  facts  conferring  juris- 
diction need  not  have  been  specially  a,lleged  in  the  decla-  [*560J 
ration? 

The  return  of  the  officer  only  proves,  that  he  served  the  pro- 
cess at  the  time,  in  tlie  manner,  and  at  the  place  mentioned  in 
his  return.  This  is  all  he  is  authorized  or  required  by  law  to  do. 
It  proves  that  the  party  who  is  served  with  process  was  in  his 
county  at  the  time  of  service,  and  there  is  no  principle  of  law, 
which  makes  the  return  of  such  officer  evidence  of  the  domicil  of 
a  defendant.  It  is  the  opinion  of  tlie  court,  .that  there  is  nothing 
in  this  record. showing  that  the  circuit  court  had  jurisdiction  over 
the  person  of  the  plaintiff  Cairns. 

It  was  insisted  on  the  argument,  that  the  courts  in  Kentucky, 
under  statutes  similar  to  ours,  have  held  a  different  doctrine.  A 
statute  of  that  state,  passed  in  1796,  reads  as  follow:  "When 
two  or  more  persons  are  bound  jointly  and  severally  in  any  bond 
or  writing  obligatory,  and  the  persons  so  bound  shall  reside  in 
different  counties,  it  shall  be  lawful  for  the  clerk  of  the  court, 
where  the  suit  is  brought  against  one  of  the  obligors,  to  issue  a  ca- 
pias ad  respondendum  against  the  other  obligor,  or  obligors  directed 
to  the  sheriff  of  the  county  where  they  may  reside;"  and  also  by  a 
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subsequent  act  passed  in  1812,  it  is  provided,  that,  "in  every 
species  of  personal  actions  where  there  is  more  than  one  defen- 
dant, the  plaintiff,  commencing  his  action  in  the  county  where 
either  of  them  resides,  may  issue  any  writ  or  writs  to  any  county 
where  the  defendants,  or  any  of  them  may  be  found." 

In  the  case  of  Moore  v.  Smith,  the  supreme  court  of  Kentucky 
decided,  that  the  description  of  persons  mentioned  in  these  acts, 
might  be  sued  in  any  county  in  the  state,  where  either  of  them 
might  be  found;  and  that  when  process  had  been  served  on  one, 
the  others  might  be  brought  in  from  foreign  counties,  even 
though  some  of  them  were  non-residents  of  the  state;  that  the 
acts  were  both  in  force,  and  not  inconsistent  with  each  other; 
and,  that  the  right  to  sue  was  not  confined  to  the  domicil  of  one 
of  the  obligors;  that  the  word  "reside,"  as  used  in  these 
[*561]  acts,  might  properly  be  construed  to  mean  wherever  the 
defendants  might  happen  to  be  at  the  time  of  service. 
This  part  of  the  decision  was  unnecessary,  and  would  hardly 
bear  criticism.  We  apprehend  that  there  is  a  plain  and  manifest 
distinction  betvi^een  the  statutes  of  Kentucky  and  this  state. 

By  the  Kentucky  act  of  1796,  if  the  obligors  in  a  bond  or  writ- 
ing obiigator}^  reside  in  different  counties,  it  is  made  lawful  for 
the  clerk  of  the  court,  where  the  suit  is  brought  against  one  of 
the  obligors,  to  issue  process  against  the  others  to  the  county 
where  they  may  reside.  By  this  provision,  the  jurisdiction  of  the 
court  to  send  its  process  to  a  foreign  county  does  not  depend  upon 
the  residence  of  the  obligor  first  sued,  but  it  arises  from  the  fact 
of  the  institution  of  a  suit  against  him  at  any  place  where  he  may 
happen  to  be  found.  Again,  by  the  subsequent  act  of  1812,  the 
jurisdiction  of  the  court,  when  the  action  is  commenced  in  the 
county  where  either  of  the  defendants  reside,  is  extended  to  any 
county  where  the  said  defendants,  or  either  of  them  may  be  found. 
The  court,  in  the  decision  before  referred  to,  construed  these  acts 
together,  considered  them  both  in  force,  and  the  common  law  jur- 
isdiction of  the  court  over  all  parties  who  might  come  within  its 
usual  territorial  jurisdiction,  still  existing,  and  in  no  wise  affected 
or  altered  by  the  statutes  ;  and  placed  consideral)le  stress  upon  a 
usage  and  practice  which  had  long  prevailed,  and  been  considered 
settled  and  established  in  the  state.  The  case  and  the  one  at  the 
bar  are  not  parallel.  But  if  they  were,  although  the  former  is 
entitled  to  respect,  we  should  not  feel  justified  in  departing  from 
the  spirit  of  the  adjudications  which  have  been  made  by  our  own 
courts,  so  repeatedly,  that  they  ought  to  be  considered  as  set- 
tled law 

A  point  has  been  made  by  the  counsel  for  the  defendants  here, 
and  not  without  much  plausibility,  that  the  judgment  in  this  case 
can  not  now  be  reversed  for  want  of  jurisdiction  in  the  court  below, 
for  the  reason  that  the  cause  having  been  once  before  in  this  court, 
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brought  here  by  the  present  defendants  in  error,  passed  upon  by 
this  court,  and  the  judgment  of  the  circuit  court  reversed, 
that  it  is  now  too  kite  to  raise  the  question  of  the  jurisdiction  [*  562] 
of  tlie  circuit  court.  This  question  is  not  clear  of  doubtj 
and  for  this  reason  I  have  carefully  examined  the  authorities,  and 
considered  them  in  connection  with  the  established  rules  and 
practice  of  this  court.  The  substance  of  the  decisions  seem  to 
be,  that  when  a  case  has  been  once  decided  on  its  merits,  and  the 
same  cause  shall,  at  a  subsequent  time,  be  brought  before  the 
same  tribunal,  the  court  Avill  not  go  behind  its  former  adjudica- 
tions, even  though  it  shall  appear  upon  the  record  that  the  court 
acted  wiihout  jurisdiction  ;  that  a  superior  court  can  not  review 
or  reverse  its  own  decisions  solemnly  made.  5  Cranch  314;  6  do. 
267 ;  10  Wheat.  431,  432 ;  1  do.  304;  7  do.  58;  12  Peters,  492;  7 
Mete;  286. 

I  have  looked  into  all  these  cases.  Those  contained  in  the  U. 
S.  Reports  are  principally,  and  I  believe  all,  cases  in  which  the 
same  pa,rty  had  a  second  time  removed  the  cause  from  tlie  circuit 
to  the  supreme  court  of  the  United  States,  after  the  same  had 
been  heard  in  both  courts  upon  the  merit,  and  remanded  for 
further  proceedings  ;  and  in  which,  such  party  sought  to  as- 
sign errors  upon  the  record,  which  had  occurred  prior  to  the 
first  adjudication  to  the  supreme  court.  That  of  Booth  v,  The 
Commonwealth^  7  IVletc.  286,  was  a  second  writ  of  en"or  brought  by 
the  plaintiff.  To  the  first  there  had  been  a  plea  of  in  nullo  est 
erratum.  Shaw,  Chief  Justice,  said  :  "•'  On  such  a  plea,  any  erix)r 
apparent  on  tlie  record  may  be  assigned,  and  the  entire  validity 
and  legal  correctness  of  the  judgment  are  open,  and  of  course  de- 
cided. Upon  the  principle  of  res  judicata,  the  plaintiff  in  error  is 
now  estopped  from  denying  that  the  supposed  error,  now  insisted 
on,  was  not  considered  and  adjudged  against  him  by  the  affirm- 
ance of  the  judgment."  "New  errors  may  be  assigned  viva  voce 
at  the  hearing,  taking  care  that  the  adverse  party  is  not  surprised; 
and  that  has  been  frequently  done;  and  if  the  judgment  be  errone- 
ous, in  the  particulars  thus  indicated,  tliough  not  in  the  particu- 
lars assigned  for  error,  the  judgment  will  be  reversed."  In  this 
court  the  defendant  in  error  is  not  permitted  to  assign  errors,  and 
the  constant  rule  of  practice  has  been,  to  notice  no  errors 
or  irregularities  in  the  record  or  proceedings,  which  liave  [*  563] 
not  specially  been  set  down  and  assigned  for  error.  Con- 
sequently, the  presumption  that  the  question  now  before  the  eourt^ 
is  re&  adjudicata^  is  not  raised.  In  this  court  it  will  be  presumed, 
when  a  party  sues  out  a  writ  of  error  and  brings  his  case  here  for 
adjudication,  and  the  same  is  determined  upon  the  merits  and  er- 
rors assigned,  that  he  has  no  further  ol)jection  to  urge  against  the 
record,  and  that  if  errors  exist,  which  are  not  so  assigned,  that 
they  are  waived.     The  parties  are  mutually  entitled  to  this  right 
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— no  more.  In  this  case,  it  is  the  opinion  of  the  court  that  Cairns, 
at  least,  has  done  nothing  which  can  be  considered  as  amounting 
to  a  waiver  of  his  privelege. 

The  judgment  of  the  circuit  court  is  reversed  with  costs. 

Treat,  J.  dissented. 

Judgment  reversed. 


Michael  Carroll  et  al.  v.  William  Craine. 

Er)or  to  Madison. 

1.  Mechanics'  lien — proof  to  enforce.  Under  the  mechanics'lien  law,  the  petitioner 
is  required  to  prove  his  contract  as  alleged,  in  order  to  entitle  him  to  recover.  He 
can  not  abandon,  or  depart  from  his  special  agreement  as  laid,  and  recover  upon  a 
quantum  ??ieruit. 

2.  A^ccoVHis^final  settlement.  A  petition  for  a  mechanics'lien  alleged  the  making 
of  sev«^ral  contracts,  providing  for  the  payment  of  specific  sums  for  certain  labor,  etc. 
and  also,  that  while  the  work  was  progressing,  the  petitioner  was  employed  to  do  cer- 
tain extra  work,  for  which  he  was  to  be  paid  as  much  as  it  was  reasonably  worth.  The 
answer,  denying  one  of  the  contracts  asset  up  in  the  petition,  alleged  that  the  sum  to 
be  paid  for  a  particular  job  included  the  extra  work  done.  The  evidence  showed  that 
the  parties  met  for  a  settlement;  that  the  petitioner  made  an  account  of  his  labor  in  a 
book,  and  that,  after  some  conversation,  he  wrote  something  in  the  book,  arose  from 
his  seat,  throwing  down  the  book,  and  said:  ''  We  will  make  it  $1500."  The  witness 
stated  that  he  understood  it  to  be  a  frnal  settlement  of  the  accounts  of  the  parties, 
and  that  they  appeared  to  be  satisfied:  Held,  that  the  evidence  showed  a  final  settle- 
ment, {a) 

Petition  for  a  mechanics'  lien,  filed  in   the    Madison    circuit 

court  by  the  defendant  in  error  against  the  plaintiffs  in  er- 

[*  564]  ror,  and  heard  at  the  August  term,  1847,  before  the  Hon. 

Gustavus  p.  Koerner,  when  a  decree  was  rendered  for 

8901.25,  in  favor  of  the  petitioner,  and   a  sale  of  the  premises 

ordered  to  satisfy  the  same. 

The  substance  of  the  bill,  answer  and  evidence  is  stated  by  the 
court. 

J.  Gillespie,  N.  G.  Edwards  and  L.  Davis,  for  the  plaintiffs  in 
error,  relied  upon  the  following  authorities :  Green  v.  Vardiman, 
2  Blackf.  328  ;  Simson  v.  Hart,  14  Johns.  63  ;  Hart  v.  Ten  Eyck, 
2  Johns.  Ch.  R.  -62 ;  7  do.  75,  note  ;  Kimball  v.  Cook,  1  Gilm. 
423 ;  Gariett  v.  Stevenson,  3  do.  261 ;  Loveridge  v.  Botham,  1 
Bos.  &  Pull.  49. 

W.  Martin,  for  the  defendant  in  error,  argued  that  the  evi- 
dence sustained  the  allegations  of  the  petition. 

{a)  For  statute  in  force  in  1886  govern-  LiEXS,  ch.  82  ;  S.  &  C.'s  Stats.  1513  ;  Coth- 
ing  mechanics'   liens,    see   R.   S.    1874,       ran's  Stats.  (1885)  p.  926. 
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Opinion  of  the  'court  by  Caton,  J.*  This  petition  was  filed 
by  the  defendant  in  error  to  enforce  a  mechanics'  lien  for  work 
done  on  the  Catholic  church  in  the  city  of  Alton.  The  petition 
sets  forth  four  special  contracts  under  which  it  is  alleged  that  the 
work  was  done. 

It  is  averred  that  by  the  first,  which  was  made  in  April,  1844, 
Craine  contracted  to  do  the  carpenter's  work  on  the  church  for 
$1000.00,  which  work  is  particularly  specified  in  exhibit  A. 
Craine  was  to  commence  the  v/ork  immediately,  and  the  money 
was  to  be  paid  him  within  one  year  from  the  completion. 

The  second  contract,  it  is  averred,  was  made  in  the  spring-  of 
1845,  by  which  Craine  agreed  to  put  up  tlie  pews  in  the  church, 
for  which  he  was  to  receive  ^500.00,  payable  within  one  year 
from  the  time  of  the  completion  of  the  work. 

It  is  further  averred,  that  while  the  work  under  the  two  first 
contracts  was  in  progress,  Craine  was  employed  to  do  cer- 
tain  extra  work   upon  the  church,  wliich  amounted  to  [*  565] 
$721.26,  for  which  he  was  to  be  paid  what  it  was  reason- 
ably worth,  within  one  year  after  the  said  work  should  be  com- 
pleted. 

Fourth,  that  Craine  superintended  the  building,  and  made* 
the  plans  of  the  church,  commencing  in  April,  1844,  for  which 
it  was  agreed  he  should  receive  as  much  as  it  was  reason- 
ably worth,  which  was  to  be  paid  in  one  year  after  the  com- 
pletion of  the  church,  and  that  said  services  were  worth 
$400.00. 

The  petition  further  avers,  that  the  work  done  under  the 
three  first  contracts,  was  completed  on  the  14th  July,  1845.  It 
is  further  averred,  that  the  work  was  done  according  to  the  sev- 
eral contracts,  and  that  no  part  of  the  money  due  him  therefor 
has  been  paid,  and  concludes  with  the  usual  prayer. 

The  only  answer  which  is  necessary  to  notice,  is  that  of 
Carroll,  which  admits  the  making  of  the  first  contract  sub- 
stantially as  alleged  in  the  petition,  except  the  time  of  pay- 
ment, for  which  no  particular  time  was  agrsed  upon,  but  that 
the  money  was  to  be  paid  as  he  could  pay  it,  after  the  work  was 
done. 

The  answer  denies  the  making  of  the  second  contract,  as 
alleged,  but*  admits  that  he  made  a  contract  with  Craine  in 
the  spring  of  1845,  for  the  putting  up  of  the  pews  in  the 
church,  but  denies  that  he  was  to  receive  $500.00,  for  put- 
ting up  the  pews  alone,  but  that  it  was  agreed  between  the 
parties,  that  Craine  was  to  have  $500.00  for  putting  up  the 
pews  and  extra  work  and  jobs,  not  included  in  the  $1000.00 
contract. 

The  answer  denies  the  making  of  any  other  contract  with 

♦Wilson,  C.  J.  did  not  sit  in  this  case. 
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Craine,  and  that  he  was  never  employed  to  do  any  other  work 
on  the  church  of  any  kind,  and  all  that  he  did  was  included  in 
the  two  aforesaid  contracts,  for  the  doing  of  which  he  was  to 
receive  $1500.00  and  no  more.  Of  this,  the  answer  avers,  that 
he  has  been  paid  the  sum  of  $1055. 96-|,  leaving  still  due  him,  thp 
sura  of  $444.03*.. 

The  answer  further  avers,  that  in  July,  1845,  after  the  work 
was  completed,  the  said  Carroll  and  Craine  had  had  an 
[*566]  accounting  and  settlement  together,  for  the  said  work  and 
services  done  and  rendered  by  said  Craine  on  and  about 
said  church,  when  Carroll  requested  Craine  to  enter  his  account 
in  his  own  handwriting  upon  the  church  account  book  kept 
by  Carroll,  whereupon  he  entered  on  said  book  the  following: 
"William   Craine's  account  with   church,-  per  first 

contract,  $1,000 

Extra,  pews,  seats,  etc.  500;'" 

that  Craine  never  set  up,  or  pretended  to  have  any  other  claim 
or  demand  for  said  Avork  and  services  till  the  commencement  of 
this  suit. 

A  replication  was  filed  and  the  cause  was  tried  by  the  court 
without  a  jury,  who  found  for  the  petitioner,  and  rendered  a  de- 
cree for  $901.25,  to  reverse  or  modify  which,  this  writ  of  error  is 
prosecuted. 

As  it  was  agreed  by  the  counsel  here,  that  the  defendant  in 
error  has  been  paid  the  sum  of  $1055.96^,  and  as  the  plaintiff's 
counsel  have  consented  that  the  decree  shall  be  affii-med  for 
$444,031^,  the  amount  admitted  by  Carroll's  answer  to  be  due  to 
Craine,  under  the  contracts  v/hich  it  is  admitted  were  made;  we 
are  relieved  from  the  necessity  of  examining  the  record  any  further 
than  to  ascertain  whether  the  petitioner  can  recover  any  more 
than  that  amount,  to  prevent  which,  the  plaintiff's  counsel  insist 
upon  all  their  legal  rights. 

The  answer  denies  in  positive  and  unqualified  terms  the  making 
of  the  two  last  contracts,  under  which  this  excess  is  claimed,  and 
we  have  sought  in  vain,  among  the  evidence  sent  up,  for  any 
proof  to  establish  them. 

By  the  law  under  which  this  proceeding  was  instituted,   the 
petitioner  is  bound  to  prove  his  contracts  as  laid  in  order  to  en- 
title him  to  recover.     He  can  not  abandon  or  depart  froni  his 
special  agreements  as  laid,  and  go  as  upon  a  quantum  meruit. 
Kimball  v.  Cook,  1  Gilra.  423.     This  seems  to  be  an  insuperable 
bar  against  his  recovering  more  than  for  the   work  done  under 
the  contracts  as  laid  and  proved,  no  matter  how  much  the  evi- 
dence may  show  him  to  be  justly  entitled  to  for  other  work.     It 
is  most  probable,  that  in  the  court  below,  the   contest 
[*  567]  was  upon  the  amount  actually  due  for  the  work  done, 
without  adverting  to  the  state  of  the  proof  in  relation  to 
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the  contracts,  and  that  had  the  attention  of  the  court  been  di- 
rected to  that  subject,  there  would  have  been  no  occasion  for 
prosecuting  this  writ  of  error.  As  the  record  stands  (and  by 
that  alone  must  we  decide  this  as  all  other  cases),  there  is  no 
possible  way  of  making  out  a  case  for  the  petitioner,  for  more 
than  the  amount  admitted  to  be  due  by  the  answer. 

Although  there  can  be  but  little  doubt  that  Craine,  from  a 
change  of  plans  and  style  of  work,  did  a  considerable  more  than 
was  contemplated  at  the  time  of  the  making  of  the  second  con- 
tract in  the  spring  of  1845,  yet  we  are  inclined  to  the  opinion 
that  he  is  concluded  by  the  settlement  made  with  Carroll,  about 
the  time  of  the  completion  of  the  work. 

The  v/itness.  Buck,  states  that  some  week  or  two  after  the 
dedication  of  the  church,  and  after  the  work  had  all  been  done 
upon  the  church,. except  putting  up  the  bell-frame,  which  the 
hands  were  doing  at  the  time,  Craine  and  Carroll  were  in  the 
room  of  the  latter;  that  they  commenced  to  settle  accounts  be- 
tween nine  and  ten  o'clock  in  the  morning;  that  Craine  did  all 
the  writing  on  that  occasion.  They  first  spoke  of  the  board,  and 
that  after  being  engaged  some  time,  they  spoke  of  the  $1000  con- 
tract ;  and  after  that,  one  of  the  parties  said :  "  What  about  the 
pews?"  When,  as  witness  thought,  Carroll  said,  "they  were  to 
be  $400.  We  have  not  spoken  of  them  since  we  were  on  board 
the  steamboat,  but  I  want  you  to  do  v/hat  is  right  between  your- 
self and  the  church.  I  have  no  personal  interest  in  the  matter." 
Carroll  stood  in  a  maze,  by  which  the  witness  afterwards  states, 
he  means  he  was  standing  or  musing,  and  then  wrote  upon  the 
book,  and  got  up  and  threw  down  the  book,  and  said,  "  we  will 
make  it  $1500 ;"  when  Doth  parties  went  to  dinner,  a;id  did  not 
again  return  to  the  room.  The  witness  says  he  understood  it  to 
be  a  final  settlement  of  their  accounts.  The  parties  seemed  to  be 
satisfied,  and  on  good  terms  all  the  time. 

This  account  book  was  produced  on  the  trial.     On  the  left 
hand  side  of  one  of  the  pages,  is  an  account  of  payments 
amounting  to  $1055.96^,  and  opposite  to  which  on  the  [*  568] 
right  hand  side  of  the  page,  admitted  to  be  in  the  hand- 
writing of  Craine,  is  written  : 
"  William  Craine's  account  with  the  church,  per  first 

contract  $1000.00 

extra,  pews,  seats,  etc.  500.00." 

This  is  all  the  evidence  on  the  subject  of  that  settlement,  and 
although  the  other  evidence  in  the  case  shows  that  the  work  done 
by  Craine,  not  included  in  the  first  contract,  was  worth  a  very 
considerable  more  than  $500,  or  allowing  $500  for  the  pews  (and 
one  Bremen  says  that  he  once  heard  Carroll  say  that  he  was  to 
give  $500  for  making  the  pews,  but  can  not  tell  at  what  time), 
the  work  beside  them  amounted  to  a  considerable  sum.     We  are 
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much  inclined  to  the  opinion,  tliat  this  evidence,  all  taken  to- 
getlier,  shows  that  the  parties  at  that  time,  agreed  that  Craine 
should  be  allowed  $1500  for  the  work  done  under  the  first  con- 
tract, and  for  the  extra  work,  pews,  seats,  etc.  including  all  the 
work  that  he  had  done  on  the  church.  We  may  well  believe 
that  there  was  a  misunderstanding  between  the  parties,  as  to  the 
nature  and  extent  of  the  second  contract.  It  was  never  reduced 
to  writing  in  form,  but  rather  existed  in  loose  conversations,  and 
tacit  understandings,  each  probably  reposing  great  confidence  in 
the  other,  and  neither  anticipating  any  difficulty.  That  the  plan 
of  the  building  was  materially  changed  after  the  spring  of  18i5, 
the  proof  cleu,rly  establishes,  yet  it  is  altogether  probable  that 
nothing  was  said  between  the  parties  on  the  subject  of  the  addi- 
tional expense,  Carroll  not  anticipating  that  the  expense  would  be 
very  much  increased,  and  Craine  expecting  that  Carroll  would 
be  willing  to  allow  him  what  was  right.  In  thi&  state  of  feeling 
the  parties  met,  at  the  time  of  the  settlement  spoken  of,  while 
their  friendship  still  subsisted,  and  their  mutual  confidence  in 
each  other  remained  unimpaired  ;  and  in  that  state  of  feeling, 
Craine  determined,  rather  than  to  have  a  misunderstanding. with 
tlie  priest,  to  sacrifice  the  additional  amount  that  he  supposed 
himself  entitled  to,  this  feeling  being  undoubtedly  promoted  by 

the  generous  appeal  made  by  Carroll,  when  he  said,  "  I 
[*  569]  want  you  to  do  what  is  right  between  yourself  and  the 

church — I  have  no  personal  interest  in  the  matter."  Un- 
der these  influences  and  sentiments  he  consented  to  take  $1500 
for  his  worli  on  the  church.  Upon  subsequent  reflection,  and  af- 
ter making  a  clear  estimate  of  the  increased  expense,  occasioned 
by  the  change  of  plans,  he  became  dissatisfied  with  the  amount 
thus  agreed  upon,  and  thought  he  was  justly  entitled  to  more, 
and  persuaded  himself  that  he  ought  not  to  be  bound  by  that  ar- 
rangement. This  undoubtedly,  led  to  the  subsequent  difficulty 
and  the  institution  of  this  suit. 

Upon  the  whole  record,  we  are  of  opinion  that  the  decree  will 
have  to  be  modified  so  as  to  allow  the  petitioner  his  lien  upon  the 
church  for  $444.03f ,  with  interest,  thereon  from  the  fourteenth 
day  of  July,  1845,  together  with  his  costs  in  the  court  below,  and 
that  each  party  pay  one  half  of  the  costs  of  this  writ  of  error. 

Decree  modified. 
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John  Fhink,  Junior,  v.  Absalom  B.  McClung,  impleaded,  etc. 

Appeal  from  Peoria. 

1.  New  TRI\l — grant  by  chancery  court.  Before  a  court  of  chancery  will  entertain 
a  bill  praying  for  a  new  trial  on  the  ground  of  accident,  loss  of  papers,  etc.  it  must 
sufficiently  appear  to  the  court  that  error  was  committed  by  the  decisions  of  the  court 
at  law  in  matters  of  substance. 

2.  Witness — interested  party.  An  interest  which  will  render  a  witness  incompetent 
must  exist  at  the  time  when  he  is  offered  for  examination,  or  v/hen  his  deposition  is 
taken,     {a) 

3.  Same — honorary  obligation.  An  honorary  obligation  will  not  constitute  a  dis- 
qualifying interest  in  a  witness,     [b) 

4.  Deposition — objections  tohen  to  be  made.  All  exceptions  to  depositions,  which 
go  to  the  form  of  the  same,  or  to  the  incompetency  of  witnesses  must  be  made  before 
the  case  is  called  for  trial  and  submitted  to  the  jury.  Objections  to  their  substance, 
however,  may  be  made  on  the  trial,     {c) 

Bill  in  chancery,  for  a  new  trial,  etc.  filed  in  the  Peoria  cir- 
cuit court  by  the  appellant  against  the  appellee,  and  finally 
heard  before  the   Hon.  John  D.  Caton,  at  the  October  [*  570] 
term,  1847,  when  the  injunction  was  dissolved  and  the 
bill  dismissed. 

So  much  of  the  record  as  is  material  to  the  determination  of 
this  case,  is  adverted  to  by  the  court  in  their  opinion. 

H.  O.  Merriman,  for  the  appellant.  O.  Peters  and  C.  Bal- 
LANCE,  for  the  appellee. 

Opinion  of  the  court  b\^  Koerner,  J.*  This  was  a  bill  in 
chancery,  filed  in  the  Peoria  circuit  court  to  the  October  term, 
1845,  [)raying  for  an  injunction,  and  asking  relief  by  granting  a 
new  trial  out  of  chancery  in  a  certain  cause  theretofore  decided 
in  the  circuit  court  in  said  county,  wherein  one  A.  B.  McClung 
was  plaintiff,  and  Frink  and  Trowbridge  were  the  defendants.  In 

*  Wilson,  C.  J.  and  Purple  J.  did  not  sit  in  this  case. 

Cases  Citing  Text.  iff  and  defendant  was  competent  witness. 

(fl)R.  S.  1874,  Evidence,  ch.  51  §  1  [S.  Cadwell  v.  Meek,  17  111.  229,  237. 
&  C's  Stats,  p.  1071;  Cothran's  Stats.  (r)  Question  whether  certain  deposition 
(1885)  p.  662],  which  is  re-enactment  of  contains  improper  evidence  may  be  re- 
statute  of  1867,  provides  that  interest  in  ferred  to  juiy  under  instructions  to  disre- 
controversy  shall  not  in  general  render  gard  so  much  of  evidence  as  jury  believes 
witness  incompetent.  /?''<?/rt',  in  1863,  that  ti  be  hearsay.  Pittman  r'.  Gaty,  5  Gilm. 
interest  of  witness,  to  render  him  incom-  186,  190.  Objection  to  deposition  on 
petent,  must  exist  at  time  he  is  offered  ground  that  witness  was  incompetent  is 
for  examination.  New  England,  etc.  In-  waived,  if  not  made  before  hearing.  Mo- 
surance  Co.  z^.Wetmore,  32  111.221,  246.  shier  z/.  Knox  College.  32  111.  155,  163. 
Interest  to  disqualify  witness  must  be  cer-  Objection  to  deposition,  which  might  be 
tain,  legal  and  immediate  (1865).  Smith  obviated  by  re-examination  of  witness,  can 
z/.  Newton,  38  111.  230,  234.  not   be  heard   after  case  is  called  for  trial 

(b)  Held,  in  1855,  that  agent  who=e  in-  and  submitted  to  iury.    Kassingz'.  Morti- 

terest  is  equally  balanced  between  plaint-  mer,  80  111.  602. 
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this  bill,  as  amended,  Frink  was  the  sole  complainant,  and  said 
McClung,  Trowbridge  and  S.  Frye,  the  sheriff  of  Peoria  county, 
were  the  respondents.  McClung  answered,  not  under  oath,  the 
same  having  been  waived  by  complainant;  the  other  defendants 
made  default.  The  answer  denies  many  substantial  allegations 
in  the  bill.  The  complainant  replied,  generally,  and  depositions 
having  been  taken  by  both  parties,  the  cause  was  finally  heard  at 
the  October  term,  1847,  and  the  court  dissolved  the  injunction 
and  dismissed  the  bill.  From  this  decree,  the  complainant  Frink 
has  taken  an  appeal  to  this  court. 

This  record  is  so  exceedingly  voluminous,  that  it  would  be  im- 
practicable to  give  more  than  a  very  general  outline  of  this  case, 
which  is  presented  in  a  record  covering  about  eighty  closely 
written  pages. 

At  the  October  term,  184-0,  McClung,  the  respondent  be- 
low and  appellee  here,  sued  Frink  and  Trowbridge  in  assump- 
sit, claiming  compensation  for  liis  services  in  carrying  the 
[*  571]  mail  under  a  certain  agreement,  from  some  time  in  Feb- 
ruary, 1838,  to  the  first  of  January,  1840,  and  also  dam- 
ages for  being  prevented  from  cai'rying  it  from  said  first  day  of 
January,  1840,  to  the  commencement  of  the  suit.  From  the 
language  of  the  pleas,  as  given  in  the  record  from  the  recollec- 
tion of  Frink's  counsel,  it  is  fairly  inferable  that  there  were 
several  counts  in  the  declaration,  though  it  does  not  appear  with 
certainty  that  it  contained  the  common  counts.  Several  pleas 
were  filed,  and  issues  joined  thereon,  and  finally,  at  the  April 
term,  1842,  the  cause  was  submitted  to  a  jury,  who  found  a  verdict 
for  plaintiff,  amounting  to  $330.33.  During  the  pendency  of  the 
suit,  and  upon  the  trial,  various  exceptions  to  the  decisions  of  the 
court  were  taken  by  defendants'  counsel,  a  motion  was  made  for 
a  new  trial,  which  was  overruled,  and  the  decision  of  the  court 
also  excepted  to.  Judgment  was  rendered  by  the  court  for  the 
amount  of  said  verdict.  The  court  being  on  the  eve  of  adjourn- 
ment for  the  term,  when  said  motion  was  decided,  it  was  agi'eed 
by  the  counsel  for  both  parties,  that  a  bill  of  exceptions  might 
be  prepared  after  adjournment,  to  be  signed  by  the  then  presiding 
judge  of  that  circuit  in  vacation. 

An  appeal  was  prayed  for  and  granted,  and  the  appeal  bond 
executed  by  defendant  Frink  and  security.  The  bill  of  exceptions 
was  prepared,  and,  together  with  all  the  original  papers  in  the 
case,  came  into  the  hands  of  the  judge  in  vacation.  Said  bill  of 
exceptions,  and  a  great  portion  of  the  material  papers  in  the  case 
were  casually  lost,  and  have  not  been  recovered.  The  appeal 
taken  to  the  supreme  court  was  consequently  dismissed  for  want 
of  a  record,  and  Frink  and  Trowbridge  obtained  a  stay  of  the  ex- 
ecution issued  upon  the  judgment  with  a  view  to  have  the 
original  papers  supplied  below,  so  as  to  enable  them  to  make  up 

470 


1847.]  Frink  v.  McClung.  572-573 

Opinion  of  the  Court. 

aaother  bill  of  exceptions,  and  to  procure  a  reversal  of  the  judg- 
rjent.  The  proceedings  under  this  motion  to  set  aside  the  exe- 
cution, extended  through  several  terms,  and  finally  proved  un- 
successful, the  court  overruling  said  motion,  on  the  ground,  as  it 
is  alleged,  that  defendants'  counsel  were  unable  to  properly  supply 
the  pleas  which  had  been  lost  with  other  papers. 

As  before  stated,  the  object  of  the  bill  is  to  obtain  a  [*  672] 
new  trial  at  law,  for  the  reason  that  by  the  loss  of  the 
papers  in  the  cause,  as  the  complainant  alleges,  he  has  been  de- 
prived of  his  important  right  to  appeal  and  to  have  the  errors, 
which  he  avers  have  been  committed  to  his  disadvantage,  cor- 
rected by  the  proper  tribunal. 

The  jurisdiction  of  a  court  of  chancery  to  afford  relief  in  a 
proper  case  of  this  kind,  is  undoubted.  Concerning  the  loss  of 
these  papers,  the  respondent  McClung,  at  least,  has  no  right  to 
lay  the  blame  on  the  complainant.  It  is  very  true  that  the  prac- 
tice of  preparing  bills  of  exceptions  and  having  them  signed  by 
the  judge  in  vacation,  is  one  which  is  frequently  productive  of 
embarrassments,  and  is  in  strictness,  irregular.  But  necessity 
has  often  induced,  and  the  practice  consequently  sanctioned  such 
a  proceeding  to  a  certain  extent,  though  it  is  very  desirable  that 
it  should  be  resorted  to  only  in  cases  of  the  utmost  necessity.  In 
this  case,  however,  the  counsel  for  McClung  assented  to  its. being 
done,  and  of  course  can  not  now  object  to  it.  But  before  a  court 
of  chancery  will  extend  relief  in  cases  of  this  class,  it  must 
necessarily  inquire  into  the  substantial  merits  of  every  case.  It 
is  not  enough  that  it  should  be  satisfied  that  a  loss  or  accident 
actually  has  occurred,  which  possibly  might  have  deprived  a 
party  of  his  rights,  but  it  has  first  to  institute  an  inquiry, 
whether,  in  fact,  important  rights  have  existed,  the  assertion  of 
which  has  become  impracticable  through  such  casualty.  In  other 
words,  it  must  sufficiently  appear  to  the  chancellor  that  error  was 
committed  by  the  decisions  of  the  court  at  law,  on  matters  of 
substance;  before  it  will  restore  the  parties  to  their  original  po- 
sition. It  would  be  unjust  in  the  highest  degree  to  the  successful 
party  in  the  court  at  law,  to  allow  to  hi*  adversary  the  experi- 
ment of  another  trial,  if  it  were  apparent  that  the  court  decided 
correctly  the  first  time,  or  at  any  rate  decided  in  such  a  way  as 
could  not  have  affected  the  merits  of  the  case.  We  must  ex- 
amine, then,  into  the  alleged  errors  of  the  court,  and  unless  we 
are  convinced  that  they  were  such  as  to  have  made  it  probable 
in  the  highest  degree,  that  they  would  have  produced  a 
reversal  in  the  court  of  appeal,  we  can  not  reverse  the  [*  573] 
decree  which  was  rendered  by  the  court  below. 

It  is  proper,  however,  that  another,  and  it  might  be  said,  the 
main  feature  in  this  bill,  which  the  complainant  has  prominently 
placed  in  the  foreground,  slioukl  be  adverted  to  before  proceeding 
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further.  The  bill,  besides  alleging  that  errors  prejudicial  to  com- 
plainant have  occurred,  sets  out  at  length  another  unfortunate 
accident  attending  the  trial  of  this  cause,  and  much  pains  appear 
to  have  been  taken  to  establish  it  by  proof.  It  is  contended  in 
the  bill,  and  has  been  argued  on  the  hearing  here,  that  that  acci- 
dent alone  would  entitle  the  complainant  to  the  relief  sought. 
We  allude  to  the  fact,  that  the  complainant  Frink  was  absent  at 
the  trial,  and  that  certain  receipts  for  $200,  given  by  McClung 
for  money  paid  him  by  Frink  and  Trowbridge,  were  also  beyond 
the  reach  of  complainant's  counsel.  The  history  of  this  portion 
of  the  case  is  something  like  this:  At  the  trial,  Mr.  Frink  was  in 
Washington  City  on  important  business  with  the  post-office  de- 
partment. Tlie  above  mentioned  receipts  for  $200,  had  some 
time  before  the  trial,  accidentally,  as  it  is  alleged  by  him,  fallen 
into  the  hands  of  McClung,  but  had  been  given  up  by  the  latter 
under  an  order  of  court,  to  the  attorneys  of  Frink,  at  Peoria. 
McClung  was  indicted  in  Chicago  for  stealing  these  receipts,  and 
for  the  purpose  of  using  them  on  the  trial,  th^y  were  placed  in 
possession  of  the  prosecuting  attorney  at  Chicago,  by  a  partner 
of  Mr.  Frink.  Previous  to  the  trial,  the  counsel  for  Frink  in 
Peoria  applied  for  them  to  Mr.  Walker,  who  called  upon  the 
prosecuting  attorney  for  them.  They  happened  to  be  mislaid 
and  could  not  be  found,  and  were  consequently  not  forthcoming 
upon  the  trial.  The  bill  of  complainant  ascribes  the  defeat  of 
Frink  and  Trowbridge  in  the  said  suit,  principally,  to  these  un- 
toward circumstances. 

In  regard  to  the  absence  of  Frink,  it  is  sufficient  to  remark, 
that  it  is  not  shown  that  it  was  unavoidable.  Neither  the  act  of 
God,  nor  any  legal  process  prevented  him  from  being  present. 
When  one  has  several  important  matters  to  attend  to,  he 
[*574]  must  decide  on  their  relative  claims  to  his  attention,  and 
after  having  determined  to  prosecute  one,  runs  the  risk 
of  the  consequences,  if  he  neglect  another.  It  is  not  perceived, 
however,  how  his  presence  could  have  mended  the  matter.  The 
receipts  w^ere  mislaid,  and  as  he  had  no  knowledge  where  they 
Avere,  his  agency  in  the  matter  would  have  been  of  no  avail.  If 
Frink's  counsel  had  thought  it  indispensably  necessary  to  have 
these  papers,  in  order  to  secure  success  at  the  trial,  he  ought  to 
have  made  an  effort  at  least,  to  have  the  cause  continued.  Under 
the  circumstances,  as  far  as  we  can  now  judge  of  them,  he  would 
have  been  entitled  to  a  continuance.  As  he  has  not  done  so,  he 
ought  not  now  to  complain. 

It  seems  to  be  pretty  clear,  however,  for  several  reasons,  that 
the  complainant  is  mistaken  in  supposing  that  the  want  of  these 
receipts  produced  the  unfavorable  verdict.  In  the  first  place, 
according  to  his  showing,  McClung  was  entitled,  under  the  con- 
tract, to  $562.35.     He  did  produce  receipts  to  the  jury,  to  the' 
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amount  of  $280.00.  Now,  if  the  jury  luid  allowed  that  amount 
only,  as  paid,  still  their  verdict  could  have  been  but  $282.00, 
instead  of  $339.00.  This  hypothesis,  then,  fails  to  explain  the" 
verdict.  But  in  the  next  place,  the  counsel  for  McCIung  gave 
in  evidence  a  memorandum  made  b}'-  him  from  these  identical 
receipts,  while  they  were  in  his  possession,  stating  the  dates  and 
amounts,  making  a  little  upwards  of  $200.00.  This  testimony, 
coming  from  the  adverse  party  himself,  was  very  conclusive,  and 
it  would  be  unreasonable,  indeed,  to  suppose  that  they  disre- 
garded it.  The  original  receipts  were  amply  supplied  by  this 
testimony.  The  jury,  then,  in  allowing  $480.00  as  paid  by  de- 
fendants, as  they  undoubtedly  did,  and  still  finding  so  much  in 
favor  of  defendant,  must  have  found  that  he  was  entitled  to  much 
more  than  the  complainant  was  willing  to  allow  him. 

It  is  also  alleged  in  the  bill,  that  the  testimony  of  one  of  the 
witnesses,  who  heard  Frink  admit,  before  the  suit  was  com- 
menced, that  he  owed  the  plaintiff,  McCIung,  some  inconsider- 
able amount,  could  be  contradicted.  But  even  if  this 
statement  was  raucli  more  distinct  and  explicit  than  it  is,  [*575] 
this  would  certainly  be  no  reason  for  a  new  trial,  as  is 
well  settled  by  many  decisions. 

We  will  now  pass  to  the  alleged  erroneous  decisions  of  the 
court  during  the  progress  of  the  cause.  It  happens  that  certain 
objections  were  made  as  to  the  proper  form,  etc.  etc.  of  the  de- 
positions of  Hobble  and  others,  which  the  court  overruled.  The 
record  does  not  show  what  they  were,  and,  consequently,  we 
cannot  decide  whether  they  were  well  founded  or  not.  The 
presumption  is,  that  the  court  below  decided  correctly.  A  more 
serious  objection  was  made  to  the  depositions  of  Havens  and 
Brown,  and  the  record  discloses  the  nature  of  it.  Havens  and 
Brown,  at  the  April  term,  1841,  were  present  as  witnesses  for 
McClung.  They  were  anxious  to  depart,  and  it  was  proposed  to 
take  their  depositions.  Frink  consented  to  have  their  depositions 
taken,  provided  McClung  would  give  security  for  costs. 
McClung,  Frink  not  being  then  present,  requested  them  to  go  his 
security  upon  the  bond  for  costs,  which  they  agreed  to  do.  Their 
depositions  were  then  taken,  and  the  next  morning  they  executed 
the  bond  for  costs.  Tlie  evidence  is  conflicting  whether  the  fact 
of  their  having  gone  security  was  communicated  to  Frink  or  his 
counsel  before  the  bond  was  executed,  or  not.  The  counsel 
learned  it,  however,  very  soon,  and  obtained,  at  the  same  term, 
an  affidavit  of  one  Bell,  proving  these  facts.  Upon  the  trial, 
these  depositions  were  objected  to,  as  being  given  b}'-  incompe- 
tent witnesses,  and  the  affidavit  of  Bell  was  then  read  for  the  first 
time,  and  also  the  bond  for  costs,  to  which  their  names  were 
affixed. 

It  is  contended  by  complainant,  that  in   a  court  of  law,  the 
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depositions  of  a  witness,  who  has  become  interested  after  their 
being  taken,  can  not  be  given  in  evidence.  This  rule,  which  is 
not  recognized  in  courts  of  chancery,  is  said  to  be  founded  on  a 
case  in  1  Salk.  283,  and  on  decisions  made  upon  its  authority,  in 
1  Peere  Williams,  287,  and  1  Strange,  101.  It  may  well  be 
doubted,  whether,  upon  a  critical  examination,  these  cases  do 
support  the  general  doctrine,  as  asserted  by  complainant. 
[*  576]  They  are  all  cases,  where  the  witness  himself  had  become 
a  party  to  the  record,  or  where  his  deposition  de  bene  esse 
had  been  taken  before  he  became  interested,  in  which  latter  case 
they  were  not  permitted  to  be  read  on  account  of  the  existence 
of  a  mere  technical  rule,  that  such  depositions  can  only  he  read 
in  the  event  of  witness'  death.  But  even  if  the  cases  alluded  to 
could  be  considered  as  establishing  such  a  doctrine,  we  would  not 
feel  inclined  to  consider  it. as  law.  The  correct  and  reasonable 
rule  is  certainly  the  one  adopted  by  the  courts  in  chancery,  which 
is,  that  the  interest  which  vv^ili  render  a  witness  incompetent  must 
exist  at  the  time  when  he  is  offered  for  examination,  or  when  his 
deposition  is  taken.  Mr.  Greenleaf  (1  Greenl.  Ev.  §  168),  evi- 
dently assumes  this  to  be  the  true  rule.  It  is  suggested,  however, 
that  in  the  present  case,  inasmuch  as  the  witnesses  had  agreed 
before  they  deposed,  to  become  security  for  costs,  they  were 
really  interested  when  their  depositions  were  taken.  It  may 
well  be  admitted,  that  in  honor  and  conscience,  they  were  bound 
by  their  mere  promise,  but  still,  it  is  equally  clear,  that  they  were 
not  legally  bound  to  pa}'  the  costs,  consequently,  not  legally  in- 
terested until  they  had  executed  the  bond.  It  nowhere  appears, 
that  they  even  believed  themselves  liable,  after  they  had  verbally 
agreed  to  become  securities.  Had  they  believed  so,  the  question 
might  not  be  of  so  easy  solution,  as  the  authorities  are  somewhat 
conflicting  on  that  point.  But  most  that  we  can  presume  in  the 
present  case  is,  that  they  might  have  felt  under  an  honorary  en- 
gagement, at  the  time  they  gave  their  testimony,  to  comply  with 
their  promise.  It  is  laid  down  by  all  the  writers  on  evidence, 
that  an  honorary  obligation  shall  not  constitute  a  disqualifying 
interest  in  the  witness,  and  repeated  decisions,  both  in  England 
and  in  this  country,  have  well  settled  this  principle.  1  Camp. 
145;  1  Strange,  129;  8  Johns.  462  ;  9  do.  219;  4  Wend.  292; 
3  Pick.  108 ;  6  Conn.  365 ;  3  Gill  &  Johns.  282. 

But  there  is  another  reason,  why  the  decision  of  the  court  in 
overruling  the  exceptions  to  the  depositions  on  account  of  the 
incompetency  of  the  witnesses,  was  not  erroneous.  The 
[*  577]  fact  of  these  witnesses  having  agreed  to  become  securi- 
ty before  their  depositions  were  taken,  and  of  their  hav- 
ing signed  tlie  bond,  was  made  known  to  complainant  about  the 
time  when  it  was  done.  The  evidence  to  establish  their  sup- 
posed disqualification,  was  instantly  prepared,  Bell  having  made 
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his  affidavit  on  the  2nd  April,  1841,  and  yet  no  steps  were  taken, 
either  at  that  term,  or  at  the  intervening  term,  or  at  the  term 
when  the  case  was  finally  disposed  nf  (April  term.  184ii),  pre- 
vious to  the  trial,  in  order  to  exclude  said  testimony  on  accoinit 
of  this  objection,  which  had  rested  in  coni])lainant's  knowledge 
for  a  whole  year.  The  record  sliows,  that  Bell's  affidavit,  and  the 
bond  for  costs,  were  produced  upon  the  trial,  and  the  objection 
then  taken  for  the  first  time.  It  is  a  well  established  and  universal 
rule  on  the  circuit,  which,  in  some  of  the  circuits  is  one  expressly 
entered  on  the  record,  that  all  exceptions  to  depositions,  which  go 
to  form  tlie  same,  or  to  the  incompetency  of  witnesses,  should  be 
made  before  the  case  is  called  for  trial,  and  submitted  to  the  jury. 
Mr.  Starkie  says:  "  Tlie  objection  to  competency  ought  to  be  taken, 
in  the  first  instance,  previous  to  an  examination  in  chief,  for  otli- 
erwise  the  party  objecting  might  suspend  the  objection  for  the 
purpose  of  obtaining  an  unfair  advantage."  Starkie's  Ev.  122. 
Besides,  were  it  otherwise,  the  trial  would  be  interru})ted  and  the 
time  of  the  jury  taken  up  by  hearing  and  deciding  motions  of  this 
character.  The  objection  was  taken  altogether  too  late,  and  the 
court  was  well  justified  in  overruling  it.  In  regard,  however,  to 
the  substance  of  the  depositions,  as  well  as  of  other  testimony 
alleged  to  have  been  prejudicial  to  the  plaintiff's  rights,  the  objec- 
tion was  properly  made  upon  the  trial,  and  we  have,  therefore,  to 
proceed  now  to  an  examination  of  the  question,  whether  any  tes- 
timony besides  such  as  came  from  the  post-office  department,  in 
relation  to  the  length  of  the  mail  route  in  question,  could  be 
properly  received  under  the  contract  declared  upon,  or  the  state 
of  the  pleadings  generally,  as  it  appears  to  have  existed.  It  is 
necessary,  here,  to  state  sufficient  from  the  record  to  make  the 
controversy  on  this  point  intelligible.  In  doing  so,  how- 
ever, we  must  be  careful  not  to  confound  tlie  testimony  [*578] 
taken  by  the  parties  to  this  bill  of  complaint,  with'  the 
evidence  as  it  appeared  upon  tlie  trial,  for  it  is  the  latter  alone 
which  we  have  to  examine  in  order  to  determine  upon  the  correct- 
ness of  the  decisions  of  the  court. 

In  June,  1837,  the  post-office  department  issued  an  advertise- 
ment inviting  proposals  for  tlie  transportation  of  mails,  amongst 
others,  on  route  No.  2807,  from  Ottawa  to  Bloomington,  Illinois, 
sixty-five  miles  and  back  once  a  week,  the  service  to  commence 
on  first  January,  18o8,  and  to  terminate  June  80th,  1842.  On  the 
23d  of  October,  1837.  Frink  a!ul  Trowbridge  i)ut  in  written  pro- 
posals to  carry  the  mail  f  rem  Bloomington  to  Crow  Meadow  (a  place 
between  Bloomington  and  Ottawa,  thougli  not  on  a  direct  line, 
but  lying  considerably  west  of  both  places,  and  consequently 
covering  but  a  portion  of  the  whole  route  from  Bloomington  to 
Ottawa),  at  ten  dollars  per  mile  per  annum,  which  was  recorded 
under  the  number  2807,  and  accepted  by  the  department.     On 
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the  first  clay  of  February,  1838,  the  plaintiff  McClung  on  the  one 
part,  and  Frink  and  Trowbridge  on  the  other  part,  entered  into 
the  following  agreement : 

"  The  said  McClung,  for  and  in  consideration  of  the  compensa- 
tion hereinafter  expressed,  to  be  paid  him  by  the  said  Frink  and 
Trowbridge,  agrees  with  the  same  to  transport  the  United  States 
mail  on  horseback,  from  Ottawa,  LaSalle  county,  Illinois,  to 
Crow  Meadow,  Illinois,  by  way  of  Hudson  and  Josephine,  and 
back  once  a  week  until  30th  June,  1842,  inclusive  ;  and  said  Ab- 
salom further  agrees  with  said  Frink  and  Trowbridge,  to  comply 
with  all  regulations  of  the  general  post-office  and  requisitions  of 
all  the  U.  S.  laws  in  the  transportation  of  said  mail,  and  to  preserve 
and  save  harmless  the  said  Frink  and  Trowbridge  from  all  lia- 
bilities which  they  may  incur  from  being  the  original  contractors  for 
carrying  said  mail;  and  said  Frink  and  Trowbridge  agree  and 
covenant  to  pay  to  said  McClung  or  order,  at  the  rate  of  eight  dol- 
lars per  mile  per  annum,  for  each  and  every  mile  in  distance  from 
Ottawa  to  Crow  Meadow,  b}"^  way  of  Hudson  and  Josephine  ; 
said  distance  to  be  ascertained  and  fixed  by  the  general 
[*  579]  post-office  department,  and  said  payment  to  be  made  quar- 
terly. And  it  is  mutually  agreed  between  said  parties, 
that  in  case  the  general  post-office  department  shall  make  any 
alterations  in  said  route,  that  the  compensation  for  carrying  said 
mail  shall  be  raised  as  to  distance,  agreeably  to  said  alteration  ; 
and  said  agreement  shall  still  be  binding  and  remain  in  full  force 
in  every  other  respect,  etc.  etc. 

(Signed)  A.  B.  McClung. 

Feink  &  Trowbridge." 

On  the  17th  of  May,  1838,  an  order  was  made  by  the  post- 
master general  directing  the  said  contractors  to  commence  at 
(]!row  Meadow,  and  run  thence  once  a  week  by  Hudson  and 
Josephine  to  Bloomington,  forty  miles,  at  $100  per  annum,  and 
back  the  same  road;  and  the  indenture  was  executed  on  the  17th 
of  May,  1838,  to  take  effect  1st  January,  1838.  The  number  of 
said  route  remained  the  same  as  before. 

Now,  it  is  evident  from  this,  that  an  error  was  committed  by 
the  department.     The  bid  of  Frink  &  Trowbridge  was  for  the 
route  from  Bloomington  to  Crow  Meadow,  which  was  accepted, 
but  this  route  was  still  called  2807,  although  this  was  the  numbe- 
of  the  route  from  Ottawa  to  Bloomington,  as  advertised.     Fron 
the  order  made  on  the  17th  of  May,  directing  the  contractors  t'> 
run  the  route,  for  which  they  had  really  contracted,  it  is  plaii 
that  they  must  have  run  a  different  route  in  the  first  place,  unde 
the  misdirections  of  the  department.     McClung  carried  the  mai 
from  Ottawa  to  Crow  Meadow  by  Hudson  and  Josephine,  a  dis 
tance,  as  alleged  by  him,  of  eighty-four  miles,  commencing  some 
time  in  February,  1838,  for  about  three  months.     From  May, 
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1838,  McCluiig  carried  the  mail  from  Ottawa  to  Bloomiiigton, 
sixty-five  miles,  as  ascertained  by  the  depai-tment,  until  the  fiistof 
July,  1838,  when  he  finally  carried  it  on  the  route  from  Bloom- 
ington  to  Crow  Meadow,  fort}^  miles,  which  was  the  route  orig- 
inally bid  for  by  Frink  &  Trowbridge,  and  in  accordance  with 
the  order  of  the  department,  made  May  ITth,  1838,  until  Feb- 
ruaiy,  1840. 

Before  the  order  of  the  department  was  made  in  May, 
which  came  to  be  executed  about  the  first  of  July,  the  [*580] 
mail  was  carried  by  different  routes,  and  over  a  much 
greater  distance  than  forty  miles.  Nevertheless,  the  department 
ordered  that  the  indenture  then  executed  with  Frink  &  Trow- 
bridge, the  original  contractors,  should  take  effect  from  the  first 
of  January,  1838,  covering  five  months  of  the  service  performed 
by  McClung,  under  his  express  contract  with  Frink  &  Trow- 
bridge, which  was  liable,  it  is  true,  to  be  altered  as  regards  the 
routes,  by  the  directions  of  the  department,  but  was  not  altered 
to  the  forty  mile  route  until  Jul}-.  It  is  our  opinion,  that  he,  as 
sub-contractor,  was  not  bound  to  submit  to  such  retrospective 
orders.  It  is  known,  as  a  matter  of  history,  that  the  post-office 
department,  in  its  dealings  with  contractors,  manages  things  in  a 
peculiar  way,  not  altogether  consistent  with  the  scrupulous  and 
legal  notions  of  courts  of  law;  that  they  consider  the  necessities 
of  the  service  as  overruling  every  other  consideration;  and  that 
compensation  for  injuries  -sustained  is  not  often  voluntarily 
granted.  The  contractors  know  this,  and  consider  the  instability 
of  their  contracts  before  they  enter  into  them.  It  is  different 
with  those  who  contiact  with  the  original  contractors.  If  they 
were  liable  to  conform  to  the  ever  changing,  and  often  oppressive 
orders  of  the  department,  without  having  a  claim  for  compensa- 
tion on  the  main  contractors,  their  situation  would  be  bad  in- 
deed, as  they  have  no  means  to  urge  and  prosecute  their  claims 
in  the  department.  The  principal  contractors,  if  their  sub-con- 
tractors were  to  be  affected  by  the  rules  of  the  department,  and 
not  they  themselves,  might  take  but  little  interest  in  pressing 
and  obtaining  just  demands  in  the  department,  leaving  the  sub- 
contractors without  any  remedy  at  all.  How  could  McClung, 
when  he  carried  the  mail  for  a  while,  first  eighty  miles,  then 
sibfty-five  miles,  have  ever  supposed  that  the  department  would 
aHow  only  forty  miles,  the  distance  of  the  last  route,  as  fixed  by 
t^le  department,  and  that  all  three  different  routes  should  be 
i  illed  one  and  the  same,  and  sliould  be  considered  as  being  all 
lually  long?  His  contract  with  Frink  &  Trowbridge,  when 
J  "operly  understood,  means  no  such  thing. 

It  appearing  from  the  deposition  of  Hobbie,  read  at  the  [*581] 
trial,  that  the  distance  from  Bloomington  to  Crow  Meadow 
was    fixed    by   the  department,    at    forty   miles,    there    is     no 
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question  that  McClung  was  entitled  to  compensation  at  that  rate, 
from  the  first  of  July,  1838,  until  the  first  of  February,  1840. 
This  is  not  denied  by  Frink.  The  distance  from  Bloomington  to 
Ottawa  was  also  ascertained  by  the  department  (see  proposals) 
to  be  sixtj^-five  miles.  On  this  route,  the  evidence  shows,  the 
mail  was  carried  by  McClung  from  the  first  of  May  to  the  first 
of  July,  or  thereabouts.  He  was  entitled  to  compensation  for 
this  service  at  the  rate  of  sixty-five  miles. 

As  against  his  recovering  for  services  performed  on  the  first 
route,  from  Crow  Meadow  to  Ottawa,  the  one  specified  in  his 
contract,  it  is  urged  that  he  failed  to  show  that  eighty-two  miles 
was  the  distance,  as  ascertained  by  the  department.  If  it  any- 
where appeared  that  the  department  had  ever  fixed  the  distance 
on  that  route,  he  would  certainly  be  bound  by  such  ascertain- 
ment. But  for  aught  we  know,  it  was  never  fixed,  as  no  such 
route  is  spoken  of  either  in  the  proposals  of  the  department,  the 
bid  of  Frink  and  Trowbridge,  or  in  the  subsequent  order.  In 
the  absence  of  the  action  of  tlie  department,  was  McClung  to 
lose  his  rights,  by  having  obtained  no  standard  by  which  to  meas- 
ure them?  We  think  not.  It  was  Frink's  duty,  when  he  was 
appraised  of  the  claim,  to  have  got  the  departmsnt  to  ascertain 
said  distance,  but  it  seems  he  relied  entirely  on  the  fact  that  the 
department  had  fixed  the  distance  of  another  and  different  route, 
which  route  it  had  pleased  to  direct  might  be  considered  as  the 
original  one. 

There  is  another  view  of  this  matter,  however.  The  witnesses 
who  swear  to  the  distance  from  Ottawa  to  Crow  Meadow  by 
Hudson  and  Josephine,  as  being  eighty-two  miles,  were  post- 
masters on  the  route.  They  are  agents,  or  rather  parts  of  the 
department,  and  expressly  swear  that  the  head  of  the  department 
fixes  distances  according  to  the  information  obtained  from  post- 
masters. It  is  not  perceived  how  their  testimony,  even  if  they 
could  not  be  considered  the  department  itself,  could  have  preju- 
diced the  complainant,  as  it  is  undeniable,  that  any  evi- 
[*582]  dence  of  the  length  of  the  route,  if  it  had  been  given  by 
the  department,  would  have  been  but  the  echo  of  their 
official  statements.  We  think  that,  under  all  the  circumstances 
of  the  case,  the  evidence  was  properly  admitted.  It  is  likely 
from  the  verdict  that  a  small  amount  of  damages  was  allowed  to 
McClung,  on  account  of  the  contract  being  taken  away  from 
him,  before  the  time  of  service  contracted  for  had  expired.  The 
evidence  below  is  favorable  to  McClung  on  this  point.  It  is 
shown  that,  by  the  direction  of  Frink,  he  was  not  permitted  to 
carry  the  mail  any  longer,  and  no  sufficient  ground  is  made  out, 
as  far  as  the  evidence  on  the  trial  below  goes,  for  this  rescission 
of  the  contract  on  Frink's  part.  The  declaration  of  McClung 
not  only  claimed    compensatian  for  services  performed,  but  also 
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contained  counts  claiming  damages  for  rescission  of  contract. 
Entertaining  these  views  of  tlie  case,  it  follows  as  a  necessary- 
consequence,  that  we  can  not  see  error  in  the  decision  of  the 
court  in  overruling  the  motion  for  a  new  trial,  or  in  refusing  the 
last  instructions  asked  by  Frink's  counsel  below,  which  assumed 
the  ground,  that  McClung  was  not  entitled  to  recover,  if  he  had 
failed  to  prove  the  length  of  the  route  from  Ottawa  to  Crow 
Meadow  was  ascertained  by  the  department,  for  carrying  the 
mail  on  that  route. 

Being  of  opinion,  then,  that  the  rights  of  the  complainant,  in 
matters  of  substance,  have  not  been  prejudiced  by  anything  that 
happened  on  the  former  trial,  and  that  the  loss  of  the  papers  could 
not  have  affected  him,  as  a  record  of  them  would  not  have  shown 
such  errors  as  would  have  produced  a  reversal  below,  we  come  to 
the  conclusion,  that  the  court  below  did  not  err  in  dismissing  the 
complainant's  bill  and  dissolving  the^  injunction.  Decree  below 
affirmed  with  costs. 

Decree  affirmed. 


Lewis  Shirley  v.  James  Spencer. 


Appeal  from    Wmnebago. 


[*5S3] 


1.  Statute  of  frauds — pavmeni  and  possession.  Payment  of  the  consideration 
money  and  possession  of  land  under  a  parol  contract,  is  sufficient  to  take  a  case 
out  of  the  statute  of  frauds. 

2.  Contract — court  etiforce^  not  make.  It  is  the  province  of  the  court  to  enforce 
a  contract  which  the  parties  have  made — not  to  make  a  contract  for  them,  and  then 
enforce  it. 

3.  Same — construed'.  A.  being  about  to  enter  land,  called  on  B.  for  a  specified  sum 
of  money  due  him.  B.  was  unable  to  pay  the  debt,  and  told  A.  to  hire  the  money  on 
the  best  terms  he  could  for  him,  and  that  he  would  pay  him  whatever  he  had  to  pay. 
The  money  AVas  procured  at  an  exorbitant  rate  for  three  years,  etc.  and  the  land  was 
entered  in  the  name  of  the  person  who  loaned  the  money.  B.  was  informed  of  the 
arrangement  and  approved  of  it,  but  neglected  to  do  as  he  had  agreed  in  regard 
to  payment.  A.  was  accordingly  obliged  to  pay  it  to  save  the  land  :  Held,  that  A.  "Was 
entitled  to  receive  of  B.  the  amount  paid  by  him  to  the  lender,  as  he  acted  as  B's  agent 

Bill  in  chancery  etc.  filed  in  the  Winnebago  circuit  court  by 
the  appellee  against  the  appellant,  and  heard  before  the  Hon. 
Jesse  B.  Thomas,  at  the  May  term,  1847. 

The  material  facts  will  be  found  in  the  arguments  of  counsel, 
and  in  the  opinion  of  the  court. 


Cases  Citing  Text. 
{a)  Where  creditor  extends  time  for 
payment  of  debt  one  year,  in  considera- 
tion of  debtor's  promise  to  pay  whatever 
interest  creditor  has  to  pay  to  procure  like 
sum,  debtor  can  not  be  compelled  to  pay 
more  than  legal  rate  of  interest ;  more  is 


usury.  Shirley  V.  Welty,  19  lil.  C23,  625. 
Contract  to  convey  land,  in  which  descrip- 
tion of  land  is  ambiguous,  may  be  render- 
ed certain  by  acts  of  parties,  so  as  to  au- 
thorize enforcement  of  specific  perform- 
ance of  It.  Punnton  z/.  Northern  111.  R. 
CiD.  46  111.  297.  301. 


479 


584  Shirley  v.  Spencer.  [Dec.  T. 

Brief  of   Counsel. 

A.  T.  Bledsoe  argued  orally  for  the  appellant,  and  submitted 
the  following  written  argument  of  E.  Peck  &  J.  A.  McDougall: 

The  case  contained  in  the  abstract  may  be  now  briefly  stated 
thus :  In  1886,  Shirley  had  claimed  a  half  section  in  Winnebago 
county.  He  employed  Spencer  to  go  onto  it  and  keep  it,  promising 
Spencer  therefor,  eighty  acres  or  a  hundred  dollars,  and  the  value 
of  his  improvements,  who  had  the  election  as  to  modes  of  pay- 
ment being  in  dispute.  Spencer  went  on  and  kept  the  half  sec- 
tion as  he  had  agreed,  and  until  the  land  sale.  The  premises  to 
constitute  the  eighty  of  Spencer,  were  agreed  on,  except  that  the  17 
acre  tract  was  only  ascertained  by  quantity  and  contiguity.  There 
is  no  dispute  but  that  Spencer  performed  by  keeping  the  claim. 
Execution  of  this  agreement  by  Shirley  is  asked  by  the  bill. 
[*  584]  It  appears,  however,  that  previous  to  theland  sale,  Spencer 
owed  Shirley  seventy  dollars.  It  required  a  hundred 
dollars  to  enter  Spencer's  eighty  acres.  Shirley  called  on  Spencer 
for  the  seventy  dollars  to  aid  in  making  his  payment  into  the  land 
office.  Spencer  appears  to  have  suggested  that  he  preferred  the 
hundred  dollars  and  the  value  of  his  improvements,  but  did  agree 
that  Shirley  should  go  to  Galena  and  enter  the  eighty  acres  for 
him,  as  he  was  in  default  to  Shirley  the  seventy  dollars,  he  fur- 
ther agreed  that  Shirley  should  borrow  the  seventy  dollars  to  re- 
place his  upon  the  same  terms  that  Shirley  should  borrow  for 
himself.  Shirley  went  to  Galena,  borrowed  the  money  for  him- 
self and  Spencer,  of  one  Taylor,  for  three  years  at  thirty-three 
and  a  third  per  cent,  per  annum,  and  ten  per  cent,  per  annum 
thereafter  (these  were  about  the  rates,  at  the  time  and  place). 
After  Shirley's  return,  Spencer  acquiesced  in  the  arrangement,  al- 
though he  thought  the  interest  high,  saying  he  believed  Shirley 
had  done  as  well  as  he  could.  Afterwards  Spencer  refused  to 
pay  more  than  twelve  per  cent,  per  annum,  and  out  of  this  ques- 
tion all  the  difficulty  between  the  parties  has  grown. 

It  appears  to  have  been  understood  that  this  indebtedness  of 
Spencer  was  to  be  paid  Shirley  before  Shirley  conveyed.  The 
question  really  in  dispute  was  as  to  the  amount  to  be  paid. 

The  respondent's  answer  is  not  a  very  skillful  piece  of  pleading, 
but  it  is  supposed  that  this  is  more  the  fault  of  counsel  than  client. 
The  main  and  substantial  facts  are,  however,  sufficiently  averred 
and  are  sufficiently  clear,  if  once  separated  from  the  rubbish. 

The  bill  sets  out  a  location  by  agreement  of  the  timber  lot, 
which  is  nothing  more  than  an  agreement  between  the  parties  by 
proof.  And  the  arbitration  pleaded  in  the  bill  amounts  to  nothing. 
There  is  no  proof  of  an  agreement  to  submit  on  the  part  of  respond- 
ent. Their  proceedings  appear  to  have  lacked  the  regularity  to 
give  them  force  under  any  circumstance,  and  it  does  not  appear 
that  either  party  acquiesced  in  the  finding.     Respondent  has  most 
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einpliaticall}'  dissented.      Then  tlieie  is   no   proof   that  ' 

Spencer  ever  performed  liis  part  precedent  to  the  convey-  [*  585] 
ance  to  him  under  the  arbitration.  For  a  dozen  reasons 
manifest,  it  is  presumed  that  the  finding  of  arbitrators  was  not  re- 
garded by  the  court  below,  in  rendering  decree,  and  can  not  be 
considered  as  of  weight  by  this  court.  But  suppose  the  arbitra- 
tion and  award  to  have  been  regidar  and  acquiesced  in,  yet  Spen- 
cer has  not  complied  with  the  conditions  of  the  award  ;  he  did  not 
tender  the  money  and  security,  as  directed  by  the  award. 

The  questions,  then,  that  suggest  themselves  as  to  the  case 
presented,  are : 

First.  Is  the  agreement  averred  and  proved,  such  an  one  as, 
resting  in  mere  parol,  is  not  reached  by  the  statute  of  frauds. 

Second.  If  the  statute  of  frauds  would  reach  the  agreement, 
is  it  avoided  by  the  possession  of  Spencer? 

Third.  If  the  parol  agreement  is  binding,  was  the  complain- 
ant, at  time  of  filing  his  bill,  entitled  to  a  conveyance? 

Fourth.  Is  the  agreement  proved  sufficiently  certain  to  author- 
ize a  decree  of  specific  performance  ? 

First  point.  It  is  clear  that  any  parol  agreement  to  convey 
lands  held  in  p7'esent{,  is  void.  It  is  equally  clear,  that  a  similar 
agreement  to  convey  lands  to  be  acquired  infuturo  is  void.  That 
there  was  a  consideration  is  nothing ;  for  the  full  payment  of 
purchase  money  does  not  release,  from  the  statute,  and  services 
are  nothing  more  than  money. 

This  is  not  to  be  confounded  with  those  cases  of  implied  trusts, 
the  Ijoundaries  of  which  are  v/ell  defined  and  jealously  guarded. 
If  A.  entrusts  B.  with  money,  and  B.  converts  the  money  into 
lands,  the  land  is  A's,  and  the  law  will  imply  a  trust.  If  A.  ac- 
quire a  title  in  fraud  of  B.,  for  the  purpose  of  relieving  against 
the  fraud,  the  law  will  imply  a  trust.  But  except  in  cases  where 
the  property  of  the  cestui  que  trust  is  traced  into  the  estate  in 
question,  and  except  in  cases  of  fraud,  the  law  implies  no  trusts, 
and  trusts  must  be  declared  in  writing,  as  agreements  to  sell  or 
convey  must  be  reduced  to  writing. 

This  agreement  is  a  simple  undertaking  to  convey  land  or 
money  as  a  compeiisation  for  services,  the  agreement  on 
both  sides  being  executory.  It  is  not  perceived  that  it  [*586] 
possesses  any  features  as  an  agreement,  that  would  re,- 
lieve  it  from  the  statute  of  frauds.  For  the  purposes  of  the  pres- 
ent case,  whether  or  not  Shirley  had  the  choice  of  the  mode  of 
compensation  is  not  considered  material,  although  it  might  well 
be  said,  that  as  complainant  had  an  adequate  remedy  at  law,  if 
there  was  a  failure  ou  the  part  of  respondent,  he  should  have 
been  left  to  that,  rather  than  be  allowed  at  least  a  novel,  if  not  a 
doubtful  claim  in  equity. 

Second  point.     The   statute  of  frauds  does  not,  in  terms,  ad- 
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mit  of  any  exception  to  the  rule,  that  "  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  contract,  for  the  sale  of 
lands,  tenements  or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  unless  the  promise  or  agreement  upon  which  such 
action  is  brought,  or  some  memorandum  or  note  thereof  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith." 

Our  statute  is  the  same  in  substance,  with  the  Eliz.  and 

was  made  to  remedy  the  same  evil.  The  policy  of  the  law  is,  to 
prevent  estates  being  defeated  by  mere  parol  testimony,  which 
may  be  false,  landed  estates  being  specially  guarded  by  the  Eng- 
lish law  ;  also  to  remove  the  great  temptations  to  perjury  that 
would  exist,  could  an  estate  in  lands  be  defeated  by  parol  testi- 
mony. 

It  has  been  with  a  view  to  this  policy,  as  well  as  to  the  lan- 
guage of  the  statute,  that  courts  liave  held  that  this  note  or  me- 
morandum in  writing,  must  be  sufficiently  certain  to  show  clearly 
what  particular  land  is  to  be  conveyed  under  the  agreement.  If 
the  memorandum  should  show  an  entire  contract  for  a  given 
number  of  acres,  part  defined  and  part  undefined,  then,  as  an 
entire  contract  must  be  good  in  toto,  or  void  in  toto^  and  as  there 
W"ould  be  a  part  here  unlocated  and  undefined,  upon  which  the 
statute  of  frauds  must  operate,  it  must  be  made  to  operate  upon 
the  whole  agreement,  leaving  the  party  to  his  common  law  rem- 
edy for  the  consideration.  If  we  assume  that  all  the  agreement 
alleged  or  proved  had  been  reduced  to  writing,  could  a  specific 
performance  be  enforced  ? 

It  is  an  entire  agreement  for  eighty  acres  of  land  (say- 
[*587]  ing  nothing  of  the  alternative)for  a  consideration  which  is 
substantially  in  gross,  and  can  not  be  severed.  The  consid- 
eration has  been  paid;  the  court  is  asked  to  compel  a  conveyance. 
The  greement  ascertains  sixty-tliree  acres;  seventeen  acres  of 
the  eighty  is  altogether  undetermined;  it  is  to  be  located  in  a 
certain  neighborhood,  and  out  of  a  certain  large  tract;  but  this  is 
just  as  indefinite  for  all  practical  purposes,  as  if  it  was  to  be  lo- 
cated anywhere  in  the  county.  The  particular  land  to  be  con- 
veyed is  not  ascertained  by  the  bargainor,  and  the  policy  of  the 
law  is  to  prevent  courts  as  well  as  witnesses,  by  parol,  to  ascer- 
tain this  for  him;  and  it  is  here  assumed  and  insisted  upon  as  law,, 
that  a  court  of  equity  can  not  enforce  the  specific  performance 
of  any  contract  for  the  conveyance  of  land  where,  by  the  terms 
of  the  agreement,  the  bargainor  has  not  ascertained  the  precise 
premises  upon  which  the  decree  of  the  court  is  to  operate. 

If  this  position  be  true,  the  court  below  erred  in  decreeing  an 
arbitrary  location  of  seventeen  acres  of  Shirley's  land  by  a  com- 
missioner, who  receives  neither  starting  point,  course,  distance, 
monument  or  boundar3%  either  in  the  agreement  of  the  parties, 
or  indeed,  in  the  decreye  of  the  court. 
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The  common  law  left  the  parties  to  their  damages  for  breach 
of  contract.  Equity  has  interposed,  and  has  been  clothed  with 
the  power  to  compel  a  specific  performance,  but  the  court  of 
equity  can  not  do  more  or  other  than  this;  it  can  not  make  a  new 
agreement,  it  can  not  modify  or  change;  neitlier  can  it  ascertain 
as  part  and  parcel  of  an  agreement,  a  niatter  left  open  and  unde- 
termined by  contracting  parties,  and  into  which  conclusion  of  the 
court  of  equity,  the  contract  of  the  contracting  parties  never 
entered;  as  in  this  case,  the  commissioner  locates  seventeen  acres; 
the  court  compels  its  conveyance.  It  will  not  be  contended, 
that  Shirley  ever  agreed  to  convey  these  seventeen  acres,  or  that 
the  court,  in  making  the  decree,  is  compelling  a  specific  perform- 
ance of  Shirley's  contract. 

In  order  to  maintain  the  position  involved  in  this  portion  of 
the  decree,  it  is  necessary  to  maintain  the  position,  that  a  court 
of  equity  has  the  power  to  compel  a  performance  of  an 
agreement,  not  only  in  specie,  but  in  kind;  that  upon  an  [*  588] 
agreement  to  convey  eighty  acres  of  land,  the  court  may 
enforce  the  conveyance  of  any  eighty  acres  of  land.  The  law 
unquestionably  is,  that  in  exercising  the  power  to  compel  a  spe- 
cific performance,  the  court  must  confine  itself  to  the  terms  of 
the  agreement;  that  the  extent  of  the  power  is  limited  by  the 
terms  of  the  agreement.  The  court  can  not  make  a  new  contract 
for  the  parties;  -that  under  this  power  of  the  court  of  chancery, 
no  man  can  be  compelled  to  surrender  any  specific  thing,  which 
specific  and  identical  thing  he  has  not  agreed  to  part  with  by  the 
terms  of  th-e  agreement  to  be  enforced.  Colson  v.  Thompson,  2 
Wheaton,  341,  342. 

The  decree  is,  then,  erroneous  in  attempting  to  enforce  the 
agreement  so  far  as  seventeen  acres  are  concerned,  and  if  so,  it  is 
entirely  erroneous.  If  the  agreement  itself  could  be  made 
several,  if  it  had  been  a  sale  by  the  acre,  and  a  price  for  each 
acre,  or  a  sale  by  lots,  and  a  price  for  each  lot,  then  it  would 
have  been  possible  and  competent  for  the  court  to  have  treated 
the  several  portions  of  the  contract  severally.  But  such  is  not 
the  case;  the  agreement  is  inseverable.  Suppose  the  court  to 
decree  a  conveyance  of  the  sixty-three  acres,  will  it  give  damages 
for  the  seventeen  acres  in  lieu  thereof?  The  damages  must  be 
the  consideration  of  the  seventeen  acres;  but  this  consideiation 
was  a  gross  consideration  for  the  eighty  acres;  the  consideration 
of  the  seventeen  acres  must  be  severed.  The  question  must  be, 
how  much  of  the  labor  and  services  rendered,  was  rendered  on 
account  of  the  seventeen  acres,  and  the  value  therof,  a  fact 
which  can  not  be  ascertained,  for  the  subject  matter,  the  consid- 
ation  or  services,  do  not,  in  their  nature,  admit  of  this  kind  of 
severance,  as  no  particular  amount  of  services  <are  rendered  for 
these  seventeen  acres. 
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If,  then,  the  agreement  be  entire,  and  an  entire  performance 
can  not  be  enforced,  then  no  performance  can  be  enforced;  for 
the  performance  exacted  must  be  either  of  an  entire  agreement,  or 
some  several  and  entire  portion  thereof. 

It  would  not  follow  from  this  position  of  appellant,  that 
[*589]  the  agreement  was  necessarily  void  or  within  the  statute 
of  frauds.  The  agreement  was  here  treated  as  one  in 
writing,  a  specific  performance  of  which,  from  its  uncertain 
character,  could  not  be  enforced  in  equity,  but  upon  which  the 
aggrieved  party  might  have  a  full  and  adequate  remedy  at  law. 
Lindsay  v.  Lynch,  2  Scholes  &  Lefroy,  7;  Phillips  v.  Thompson, 
1  Johns.  Ch.  R.  149;  Boardman  v.  Moysten,  6  Vesey,  467;  2 
Story's  Eq.  Jur.  764-67. 

To  recur,  then,  to  the  statute  of  frauds.  It  is,  of  course,  ad- 
mitted that  possession  and  part  performance  may  take  a  case 
out  of  the  statute.  This  possession  is  understood  to  stand  in 
place  of  and  answer  for,  the  deliberate  and  certain  act  of  the 
bargainor,  manifested  in  and  by  his  memorandum  in  writing. 
He  must  be  placed  in  possession  by  the  bargainor  under  the 
agreement.  The  possession  must  be  co-extensive  with  the  agree- 
ment and  not  greater  or  less,  for  it  is  the  placing  in  possession, 
and  the  actual  possession  that  is  the  evidence,  which  the  law 
respects,  of  the  extent  of  premises  with  which  the  bargainor 
undertook  to  part.  It  may  be  said  that  a  bargainor,  by  accepting 
the  price  and  putting  a  party  in  possession  of  certain  definite 
premises,  has  concluded  himself. 

In  this  case,  Spencer  did  not  go  into  possession  of  any  part  of^ 
the  premises  in  dispute  under  the  agreement  sought  to  be  en- 
forced. When  he  located  on  the  half  section,  his  location  or  the 
location  of  the  interest  he  was  to  acquire,  was  undetermined. 
He  took  possession  for  and  in  behalf  of  Shirley,  of  the  three 
hundred  and  twenty  acres,  as  his  agent;  he  appears  to  have  en- 
closed and  improved  a  small  tract,  but  with  this  exception,  from 
all  that  appears  in  bill,  answer  or  proofs,  his  possession  has 
continued  the  same  down  to  this  day.  Various  subsequent  under- 
standings have  been  had  as  to  in  what  part  of  the  half  sec- 
tion his  interests  were  to  be  located;  but  that  any  new  act  of 
possession  or  of  putting  into  possession,  have  either  accompanied 
or  followed  such  understanding^^,  does  not  appear.  Cole  v.  White, 
1  Bro.  Ch.  R.  409;  Wills  v.  Strndling,  3  Vesey,  378;  Frame  v. 
Dawson,  14  do.  386;  Sugden  on  Vendors,  ch.  3,  §  3,  2  Story  Eq. 
Jur.  §  763. 

It  can  not  strictly  be  said  that  Spencer  was  ever  in  pos- 

[*590]  session  of  more  than  the  improved  tract.     The  case  does 

not  show  that  he  was.     He  "held"   the  three   hundred 

and  twenty  for  Shirley.     It  could  hardly  be  said   that  this  was 

possession.      The   wood   land   was  measured,   but  it  was  wild 
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wood  land  still;  and  indeed  without  a  man's  possessions  are 
what  one  claims,  there  is  no  reason  to  suppose  Spencer  was 
ever  possessed  of  more  than  a  small  portion  of  the  eighty 
acres. 

Then  when  placed  in  possession,  he  was  placed  in  possession  as 
the  agent  of  and  for  the  benefit  of  Shirley.  At  that  time,  he  was 
not  placed  in  possession  of  any  part  of  premises  as  his  under  the 
agreement.  He  has  maintained  the  same  possession  ever  since. 
There  has  been  no  new  act  of  placing  in  possession  by  Shirley. 
Nothing  has  transpired  that  can  stand  in  lieu  of  the  written 
agreement  of  Shirley,  defining  the  nature  and  extent  of  his 
agreement,  except  the  testimony  of  witnesses  speaking  of  a  parol 
agreement  resting  in  their  memories.  And  this  testimony  shows 
that  Shirley  claimed  the  option  of  paying  in  money  for  the 
services  rendered  by  Spencer. 

If  it  is  insisted  that  the  possession  in  this  case  can  aid  the 
agreement,  what  possession  is  it,  and  when  acquired,  and  what 
are  its  boundaries?  If  it  is  the  possession  of  the  half  section, 
he  must  show  an  agreement  for  the  half  section,  and  that  he  went 
into  possession  under  it.  If  the  possession  of  tlie  eiglity,  he 
must  show  that  he  was  placed  in  possession  of  eighty  acres  under 
an  agreement;  for  eighty  acres  and  the  possession  must  be  co-ex- 
tensive with  the  agreement;  but  this  is  not  pretended,  as  it  is 
admitted  that  parcel  of  the  eighty  is  yet  unascertained. 

There  is  then,  no  such  placing  in  possession  under  agreement, 
and  there  is  no  such  possession  as  will  take  the  agreement  in 
question  out  of  the  operation  of  the  statute  of  frauds. 

Third  point.  Admitting  that  the 'agreement  is  a  binding  one 
upon  respondent,  the  question  next  arises,  has  he  placed  himself 
in  a  position  to  claim  relief,  and  if  so,  is  he  entitled  to  the  relief 
decreed? 

He  who  asks  equity  must  have  done  equity,  or  he  must 
offer  to  do  it.     If  he  has  not  done  all,  or  proffered  to  do  [*  591] 
all,  or  if  he  has  refused  to  do  all  that  entitles  him  to  an 
equitable  claim,  he  has  no  right  in  equity  to  assert  the  claim.     2 
Wheaton,  342. 

The  agreement  between  Spencer  and  Shirley  was  not  com- 
pleted at  any  one  time ;  it  was  an  understanding  from  time  to 
time,  resting  in  parol  between  the  parties,  each  confiding  in  the 
other.  At  the  time  Shirley  procured  Taylor  to  enter  the  land, 
it  was  clearly  the  understanding  that  Spencer  should  have  the 
eighty  acres.  The  money  for  the  entry  was  to  be  furnished  by 
Shirley,  but  seventy  dollars  of  the  money  he  designed  for  the 
purpose,  was  in  the  hands  of  complainant.  He  authorized  Shir- 
ley to  negotiate  on  his  account  a  loan  of  that  amount,  and  charge 
it  upon  the  lands.  Shirley  did  so  and  Spencer  approved.  (The 
testimony  upon  this  point  is  not  in  conflict   with  any  other.) 
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Taylor  took  the  title  in  trust  to  convey  to  Shirley  on  payment  of 
money  borrowed.  Shirley  alone  was  named  in  the  papers  but, 
seventy  dollars  of  the  debt  secured  and  interest  was  the  debt  of 
Spencer,  and  Spencer  was  bound  to  pay  it.  Such  is  the  agree- 
ment and  understanding  proved  by  the  testimony.  This  made 
the  trust  in  equity  just  the  same  as  if  Taylor  had  declared  a  trust 
upon  eighty  acres  in  favor  of  Spencer,  upon  Spencer's  paying 
seventy  dollars  and  the  interest,  and  upon  the  remainder  of  prem- 
ises in  favor  of  Shirley,  in  case  Shirley  paid  the  balance.  Sup- 
pose such  to  have  been  the  case ;  suppose  further,  the  entire 
premises  conveyed  by  Taylor  to  Shirley ;  Shirley  would  have  re- 
ceived the  Spencer  eighty,  subject  to  the  trust  declared,  and  cer- 
tainly would  have  been  under  no  obligation  to  convey  to  Spencer, 
until  Spencer  had  fully  paid. 

The  same  is  true  in  the  present  case,  for  the  fact  that  no  trust 
was  declared  in  favor  of  Spencer,  places  him  in  no  better  situa- 
ation  than  if  such  had  been  the  case.  At  the  time  Shirley  settled 
with  Ferguson,  who  represented  Taylor,  Spencer  had  not  made 
good  any  part  of  his  proportion  of  the  borrowed  money.  Shir- 
ley had  to  pay  it  all,  and  had  to  pay  on  Spencer's  account  (or 
get  Spencer's  land  discharged  from  Spencer's  debt),  about 
[*  592]  two  hundred  dollars.  Shirley  paid  it,  took  the  deed,  and 
stood  substituted  to  Taylor's  rights  as  to  the  money  bor- 
rowed for  Spencer.  This  amount  Spencer  has  always  refused  to 
pay,  and  without  paying  it  he  has  no  right  to  the  land. 

His  bill  and  his  proof  should  have  shown  that  he  was  ready 
and  willing  to  have  accounted  for  the  principal  and  interest  of 
his  debt,  whereas  the  whole  controversy  has  been  about,  and  the 
cause  of  the  controversy  was,  that  Spencer  refused.  And  cer- 
tainly the  defendant  was  right.  Nothing  could  be  more  equitable 
than  to  charge  upon  Shirley  the  usance  upon  moneys  first  lent  to 
Spencer,  and  then  borrowed  by  Shirley  on  Spencer's  account  at 
Spencer's  request,  to  replace  the  money  Spencer  had  borrowed, 
and  where  Spencer  had  approved  the  loan  after  it  was  made. 
Yet  such  is  the  effect  of  the  decree  in  this  case. 

It  is,  and  will  be  insisted  by  the  respondent,  that  after  he  set- 
tled with  Ferguson  and  notified  Spencer,  and  Spencer  absolutely 
refused  to  pay  his  part  according  to  the  understanding  with 
which  respondent  made  his  arrangements  with  Taj'lor,  that  re- 
spondent had  the  right  to  remit  Spencer  to  his  claim  of  a  hun- 
dred dollars  and  value  of  improvements;  and  that  Spencer  so 
refusing,  Shirley  properly  exercised  such  right  in  selling  a  part  of 
the  eighty  to  Henderson,  and  that  Spencer  having  refused  to  en- 
title himself  to  the  land,  and  Shirley  having  in  consequence 
thereof,  parted  with  a  part  of  it,  Spencer  must  now  seek  his 
remedy  for  services  at  common  law,  either  under  the  alternative 
provision  of  the  agent,  or  otherwise. 
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W.  I.  Ferguson  argued  orally,  and  submitted  tlie  following 
written  argument  of  VV".  T.  Buugess,  for  the  appellee  : 
The  errors  that  have  been  assigned  in  this  case  are  : 

1.  The  court  erred  in  refusing  to  dissolve  the  injunction  on 
motion  of  defendants  below  ; 

2.  The  court  below  erred  in  striking  demurrer  of  defendant 
below  to  the  bill  in  this  cause  from  the  files,  and  in  refusing  to 
entertain  said  demurrer ; 

3.  The  court  below  erred  in  rendering  the  final  decree  in  this 
cause ; 

4.  The  court  below  erred  in  rendering  any  final  decree  [*  593] 
for  complainant  below ;  and 

5.  The  court  below  erred  in  granting  the  particular  final  decree 
exhibited  in  the  record  of  this  clause. 

The  first  assignment,  if  such  an  assignment  can  be  made,  calls 
for  a  construction  of  the  statute  of  injunctions,  and  the  practice 
of  the  courts  in  granting  them. 

I  have  not  been  able  to  find  in  any  work  on  chancery  practice 
in  England,  that  a  bond  was  required  previous  to  the  granting  of 
an  injunction.  It  issued  upon  proper  case  being  made,  supported 
by  affidavit,  and  generally  on  an  ex  parte  motion.  Our  statute  is, 
therefore,  an  innovation  upon  the  rules  of  chancery  proceeding  in 
this  point.     1  Madd.  174,  et  seq.     2  do.  267,  etseq. 

The  Revised  Statutes,  382  §  11,  prescribe  the  mode  of  granting 
injunctions  on  judgments  at  law.  The  first  clause  is,  that  no  in- 
junction shall  be  granted  to  stay  any  judgment  at  law,  for  a 
greater  sum  than  the  complainant  shows  himself  equitably  not 
bound  to  pay,  and  costs;  and  injunction,  when  granted,  operates  as 
a  release  of  errors.  The  next  clause  requires  a  bond  to  be  given 
with  security  to  the  defendant,  approved  by  the  officer  granting 
it,  and  filed  with  the  clerk,  in  double  the  sum  directed  to  be  en- 
joined and  conditioned  for  the  payment  of  all  money  and  costs 
due,  and  to  become  due  to  the  complainant  in  the  action  at  law, 
and  such  costs  and  damages  as  shall  be  awarded  in  case  the  injunc- 
tion is  dissolved.  And  the  next  clause  goes  on  to  prescribe  what 
those  damages  shall  be — not  more  than  ten  per  cent,  upon  the 
part  released  from  the  injunction,  exclusive  of  legal  interest  and 
costs — for  which  the  clerk  shall  issue  execution. 

Now,  how  can  the  provisions  of  this  statute  be  twisted  round 
to  apply  to  all  cases  where  an  injunction  is  to  be  granted.  A  bond 
with  a  certain  condition  and  penalty,  that  penalty  and  condition 
having  exclusive  reference  to  a  judment  at  law,  is,  by  the  statute, 
required  upon  enjoining  a  judgment  at  law,  and  very  properly. 
There  is  a  strong  presumption  that  the  proceedings  have  been  cor- 
rect and  right,  and  when  a  party  has  gone  so  far  as  to  re- 
cover a  sum  of  money,  and  it  is  only  necessary  for  him  to  [*  594] 
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have  satisfaction  tliereof,  he  should  not  be  staj^ed  without 
having  additional  security.  But  can  a  statute  malcing  express 
provisions  for  one  case  of  a  class  of  cases,  and  not  extending  to 
other  cases  of  the  same  class,  be  extended  to  all  and  every  kind 
of  cases?  This  statute  does  not  make  provision  for  actions  pend- 
ing, and  not  in  judgment.  It  has  express  application  throughout 
to  judgments  at  law,  and  without  interpolating,  it  can  not  be  ap- 
plied to  anything  else.  > 

I  shall  not  argue  the  other  point  made  in  the  motion,  that  the 
equity  of  the  bill  does  not  authorize  a,n  injunction. 

I  have  argued  this  assignment,  on  the  assumption  that  the  re- 
cord is  in  such  a  shape  that  this  error  can  be  assigned,  but  the 
record  does  not  show  it.  This  was  a  motion  to  dissolve,  and  the 
motion  itself,  and  the  decision  of  the  court  upon  it  should  have 
been  preserved  by  bill  of  exceptions. 

The  second  assignment  questions  the  propriety  of  striking  the 
demurrer  from  the  files  for  frivolousness.  The  same  objection 
lies  here,  that  the  motion  and  its  disposition  is  not  preserved  by 
bill  of  exceptions. 

The  last  three  assignments  may  be  met  and  considered  together. 

The  bill  of  complainant  in  this  cause  was  filed  February  13th, 
1846,  and  the  facts  as  stated  in  the  bill,  and  admitted  by  the  an- 
swer filed  June  5th,  1846,  are  shortly  these:  That  in  1836,  the  com- 
plainant resided  in  Indiana.  At  the  solicitation  of  defendant  he 
removed  to  this  State.  It  was  agreed  between  them  before  he 
came,  that  if  Spencer  would  keep  for  Shirley  a  claim  of  a  half  sec- 
tion of  land  until  public  land  sales,  Shirley  would  deed  and  convey 
to  him  eighty  acres  of  it,  including  such  improvements  as  Spencer 
might  make,  and  one-eighth  of  the  timber  hind  on  the  half  sec- 
tion, or  pay  him  one  hunched  dollars  and  the-value  of  such  im- 
provements. The  option  in  the  bill  being  claimed  by  Spencer, 
and  in  the  answer  by  Shirley.  That  Spencer  came  in  1836,  and 
was  in  the  winter  of  1836-7  put  in  possession  by  Shirley,  of  the 
east  half  of  section  twenty-five,  township  forty-three, 
[*  595]  range  two,  in  Winnebago  count}^ ;  that  tiiere  was  a  log 
house  on  it,  for  which  Spencer  paid  Shirley  twenty-two 
dollars  and  fifty  cents.  Spencer  kept  possession  of  said  land  until 
the  land  sales  in  October,  1839,  and  made  valuable  improve- 
m3!its  on  it,  and  has  continued  in  possession  of  it  up  to  the  time 
of  the  filing  of  the  bill ;  tliat  the  eighty  acres  to  be  held  and 
deeded  to  Spencer  under  the  agreement,  had  been  settled  upon 
upon  part  before  and  part  after  the  land  sale;  but  seventeen 
acres  are  not  bounded,  but  ascertained  by  quantity  and  contiguity; 
that  Shirley  was  unable  to  enter  the  land  himself,  not  having  the 
money,  and  was  obliged  to  procure  one  Taylor  to  enter  ic  on  a 
share  for  him. 

From  the   answer  it  appears,  that  previous  to  the   land  sale, 
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Spencer  was  indebted  to  the  said  Shirley  to  the  amount  of  seventy 
dolhirs. 

Now,  Shirley  claims  that  Spencer  agreed  with  him  to  pay  inter- 
est upon  this  seventy  dollars,  at  the  same  rate  that  he  was  paying- 
Taylor  ;  that  this  should  be  paid  before  the  land  was  conveyed  by 
him  to  Spencer.  This  agreement  Spencer  denies,  expresses  his  will- 
ingness, however,  to  pay  the  debt  and  twelve  per  cent,  intei-est. 
This  seems  to  have  been  the  dispute  out  of  which  this  litigation 
has  grown. 

Now,  as  to  the  points  made  by  counsel  for  plaintiff  in  error  :  "Is 
the  agreement  averred  and  proved  such  an  one  as  resting  in  mere 
parol,  is  not  reached  by  the  statute  of  frauds  ?"  and  does  the 
possession  of  Spencer  take  the  case  out? 

All  agreements  for  the  conveyance  of  land  resting  in  parol,  not 
evidenced  b}''  writing  signed  bytiie  parties,  are  within  the  statute 
of  frauds,  unless  the  parties  by  their  own  acts  under  the  {igree- 
ment,  have  placed  themselves  in  a  situation,  that  to  apply  the 
statute  of  frauds,  would  be  enabling  one  party  to  commit  a  fraud 
on  the  other,  and  thereby  have  taken  the  case  out  of  the  statute. 

The  question  in  such  cases  is  not,  as  the  counsel  in  arguing  under 
these  points  seek  to  make  it,  whether  resulting. or  implied  trusts 
exist,  but  did  the  parties  make  an  agreement,  and  if  the  agree- 
ment is  not  in  writing,  have  the  parties  or  either  of  them, 
done  such  acts  under  that  agreement,  as  to  make  it  in-  [*  596] 
equitable  to  apply  the  statute,  and  refuse  a  specific  per- 
formance of  the  ngreeraent. 

In  this  case,  bill  and  answer  admit  the  agreement,  and  admit 
its  performance  on  the  part  of  Spencer,  up  to  the  land  sale,  and 
only  raise  a  question  by  the  answer  that  a  debt  should  be  paid 
before  conveyance,  5'^et,  admitting  facts  which  clearly,  under  all 
the  decisions,  take  the  case  out  of  the  statute.  Now,  the  party 
can  not  claim  the  benefit  of  the  statute  in  his  answer,  if  the  facts 
which  take  the  case  out  of  the  statute  are  not  denied.  This,  then, 
disposes  of  tlie  first  two  points  made  by  plaintiff  in  error.  2  Mad. 
Ch.  R.  487. 

As  to  the  other  point,  Shirley  contends,  that  at  the  time  of  the 
land  sale,  another  condition  was  engrafted  on  the  agreement  : 
That  the  seventy  dollars  and  thirty-three  and  one  third  per  cent, 
interest  should  be  paid  by  Spencer.  This  is  denied  by  Spencer, 
averring  his  willingness  to  pay  the  debt  and  twelve  per  cent,  in- 
terest. 

Here,  then,  it  becomes  necessary  to  look  at  the  proofs,  and  we 
contend  that  they  are  not  before  tlie  court ;  that  they  form  no 
part  of  the  record  in  this  cause,  anymore  than  the  affidavit  requir- 
ing security  for  costs  does,  that  follows  them.  And,  that  if  the 
counsel  intended  to  rely  upon  tiiem,  they  should  have  been  referred 
to  in  some  way,  in  the  record  itself.     There  is  nothing  in  the  re- 
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cord  itself  to  identify  and  show  that  these  are  the  particular  dep- 
ositions and  proofs,  and  all  the  depositions  and  proofs  that  were 
taken  in  the  cause,  and  submitted  to  the  court  at  the  hearing.  3 
Scarn.  257. 

The  debt  referred  to  was  evidenced  by  a  note.  Was  that  note 
produced?  Should  it  not  have  been?  Does  the  record  show  whether 
it  was  or  not  ?  If  the  note  was  produced,  it  may  have  denied  the 
whole  case  sought  to  be  made  out  by  Shirley. 

But,  reserving  this  point,  let  us  see  if  the  proofs  as  they  are, 
make  out  that  the  condition  as  contended  for  by  Shirley  was  en- 
grafted on  the  agreement. 

The  only  witness  who  testifies  to  this  point  is  Norton ; 
[*  597]  he  says  that  he  heard  it  admitted  by  Spencer,  that  the 
seventy  dollars  was  to  be  paid  before  Spencer  got  a  title 
from  Shirley.  But  in  the  same  examination  he  s;iys,  and  in  re- 
ply to  the  questions  of  Shirley,  that  Spencer  never  mentioned  any 
rate  of  interest  in  connection  with  these  seventy  dollars,  and  itis 
material  here  to  ask,  was  this  admission  made  before  or  after  the 
award?  If  made  after,  it  was  just  such  an  admission  as,  under 
the  circumstances,  Spencer  should  make,  and  yet  not  mak«e  it  any 
part  of  the  original  agreement;  andthetime  when  this  admission 
was  made  does  not  appear  in  the  testimony. 

Again,  Spencer  never  denied  this  indebtedness — was  always 
willing  to  i3ay  it;  but  under  the  circumstances,  would  he  have 
been  justified  in  paying  Shirley  seventy  dollars,  whilst  this  matter 
was  in  dispute,  and  before  Shirley  got  a  deed  ?  For  it  will  be 
seen  by  the  answer,  that  Shirley  did  not  get  his  title  until  about 
six  weeks  before  suit  brought.  If  Shirley  never  procured  a  title, 
Spencer  then  must  have  sued  him  for  the  one  hundred  dollars  and 
interest;  and  why  pay  a  man  a  debt  when  he  is  indebted  to  you? 
Spencer  says:  "  True,  I  am  owing-  Shirley  seventy  dollars,  and  I 
will  pay  him,  when  he  gives  me  a  deed  of  my  place."  Norton 
liears  this,  and  could  he  not  come  in  and  swear,  just  as  he  has 
done,  that  he  understood  that  .these  seventy  dollars  were  to  be  paid 
before  Spencer  got  a  deed?  But  still,  this  does  not  prove  the 
precise  agreement  set  up  by  Shirley,  The  court  has  gone  thus 
far  in  making  up  their  decree,  and  we  contend  that  Shirley  has 
been  allowed  by  the  court  below,  all  that  the  proof  warrants 
him  in  asking.  He  has  been  allowed  seventy  dollars  and  twelve 
per  cent,  interest. 

Here,  however,  we  will  probably  be  referred  by  the  counsel  to 
the  conversations  between  Norton  and  Spencer,  just  before  and 
after  land  sales.  We  contend  that  these  conversations  prove  too 
much  for  tlieir  purpose.  The  entire  eiglity  on  which  Spencer 
lived, that  is,the  westhalf  of  the  quarter  section,  never  was  selected 
and  set  apart  to  Spencer.  And  again,  Spencer  was  not  indebted 
to    Shirley     in     an    amount    necessary   to    enter    an    eighty — 
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one  hundred  dollars  ;  clearly  showing,  that  admitting  the  [*  598] 
witness  to  recollect  the  conversations  correctly,  yet 
Spencer  must  have  had  some  other  object  in  view,  than  that  of 
informing  the  witness  of  the  exact  relations  existing  between 
him  and  Shirley.  It  will  be  recollected,  that  these  were  claim 
times;  that  a  man  could  not  claim  more  than  a  half  section; 
from  the  proof,  Shirley  had  another  claim,  and  that  if  Spencer 
had  stated  truly  the  relationship  existing  between  him  and 
Shirley,  it  would  have  shown  that  Shirley  was  claiming  more 
than  he  had  a  right  to.  Then,  from  the  evidence,  this  witness 
was  none  of  the  claimites;  he  never  attended  their  meetings,  and 
did  not  know  their  regulations ;  he  comes  to  one  that  is  such, 
and  makes  inquiries  about  his  land,  and  asks  if  he  is  going  to 
enter.  Spencer  calls  the  claim  his;  that  he  has  no  money  to  enter 
it  with:  that  he  has  made  Shirley  his  agent  to  enter  him  an  " 
eighty  ;  that  Shirley  has  no  money ;  is  going  to  borrow  ;  and  that 
lie  told  him  to  do  as  well  by  him  as  he  did  by  himself;  all  the 
way  misstating  his  own  case,  to  protect  Shirley's  rights.  After 
land  sales  he  repeats  this  story,  but  the  counsel  ask,  why  after- 
ward ?  The  answer  says:  Shirley  entered' only  the  quarter; 
there  was,  then,  another  quarter  to  be  protected  under  the  claim 
law.  And  now, Shirley  seeks  to  take  advantage  to  Spencer's  wrong 
and  prejudice,  and  in  violation  of  every  principle  of  honor  and 
fair  dealing,  of  Spencer's  statements  made  to  protect  Shirley's 
rights. 

Again,  this  is  not  the  agreement  set  up  by  Shirley,  but  he  seeks 
to  infer  from  it  that  such  was  the  agreement.  But  such  an  infer- 
ence is  in  conflict  with  all  the  other  direct  proof  in  the  case. 
That  conversation  may  have  occurred  just  as  related,  and  yet, 
the  fact  sought  to  be  deduced  from  it,  not  true. 

Powell,  the  other  witness,  proves  nothing  unless  it  is  that  he 
was  an  arbitrator,  and  made  the  award  set  out  in  the  bill,  and 
that  this  matter  was  contested  before  him,  one  party  claiming, 
and  the  other  denying  the  very  point  in  controversy. 

There  is  no  proof  that  Shirley  has  paid  Taylor  an}^- 
thing.  It  may  be  inferred  that  he  has  done  so,  from  his  [*  599] 
having  got  a  deed,  but  that  is  not  proof.  Again,  the 
legitimate  proof  of  the  bond  made  by  him  to  Taylor,  for  the  pur- 
chase of  these  lands,  is  the  bond  itself.  That  is  not  produced, 
nor  its  absence  accounted  for.  It  is  the  best  proof,  and  it  is  in- 
cumbent on  Shirley  to  produce  it,  so  that  in  fact,  from  the  record, 
there  was  no  proof  before  the  court  below  on  the  points,  that 
Shirley  did  take  a  bond  from  Taylor,  only  as  far  as  stated  in  the 
bill ;  that  by  that  bond  he  was  to  pay  interest  on  the  purchase 
money,  at  the  rate  of  thirty-three  and  one-third  per  cent.,  and 
that  he  did  actually  pay  it. 

The  plaintiff  in  error  relies  upon  these  grounds:  1.  That  this 
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contract  is  within  the  statute  of  frauds,  and  yet  does  not  deny 
facts  which  have  been  by  this  court  decided  to  take  the  case  out 
of  tlie  statute,  payment  of  the  purchase  money,  or  other  consid- 
eration, and  delivery  of  possession.     2  Scam.  221. 

2.  That  he  who  seeks  equity  must  do  equity;  gives  his  version 
of  the  agreement;  seeks  to  add  to  that  agreement  conditions: 
first,  tliat  Spencer  agreed  to  pay  him  on  the  seventy  'dollars,  the' 
same  interest  that  he  should  pay  Taylor;  and,  second,  that  until 
he  did  so  he  was  not  to  have  a  deed. 

Now,  the  burthen  of  proving  these  is  on  him,  and  he  must  prove 
them  clearly  and  satisfactorily.  Can  the  first  be  proved  by  infer- 
ence from  admissions  stating  something  entirely  different,  that 
Spencer  had  constituted  Shirley  his  agent  to  enter  land,  nearly 
one  half  of  which  is  not  in  the  controversy,  and  to  which  Spencer 
as  against  Shirley,  and  under  the  agreement,  never  made  any 
claim  whatever  ?  And  can  the  other,  from  the  mere  fact  of  an 
acknowledgement  of  indebtedness,  and  expressing  a  willingness 
to  pay  it  when  he  got  a  deed  ?  But  admit  it.  Shirley  sold  to 
Henderson,  on  the  9th  of  December,  1845,  and  before  he  got  a 
deed  from  Ferguson,  land  claimed  by  Spencer,  and  clearly  proved, 
to  tlie  amount  of  two  hundred  and  twenty  dollars,  and  received 
the  money.  Shirley  paid  Taylor  five  hundred  and  twenty  dollars 
and  ninety-one  cents  ;  seven-twentieths  of  this  is  but  about  one 
hundred  and  sixty  dollars,  so  that  Shirley  had  already,  at 
[*  600]  and  before  the  commencement  of  this  suit,  received  more 
than  he  was  entitled  to  under  his  own  version  of  the 
agreement.     Now,  what  becomes  of  the  argument  of  doing  equity? 

It  was  entirely  unnecessary  to  tender  any  money  to  Shirley, 
under  these  circumstances,  before  instituting  suit.  And  Shirley 
expressly  states  in  his  answer,  that  he  refused,  and  always  had 
refused  to  make  a  deed  to  Spencer. 

Opinion  of  the  court  by  Caton,  J.*  This  cause  was  submitted 
to  the  court  principally  upon  written  arguments,  and  we  acknowl- 
edge the  assistance  which  they  have  afforded  in  enabling  us  to 
come  to  a  satisfactory  conclusion ;  and  where  the  cause  has  been 
so  ably  discussed  by  counsel,  but  little  need  be  said  by  the  court 
more  than  to  state  conclusions. 

As  there  is  very  little  disagreement  as  to  the  substantial  facts 
of  the  case,  it  is  unnecessary  to  set  out  a  full  abstract  here,  which 
would  necessarily  be  very  voluminous,  but  the  facts  will  be  refer- 
red to  as  occasion  may  require.  This  agreement,  which  is  sought 
to  be  specifically  enforced  resting  in  parol,  is  within  the  statute 
of  frauds.     And  the  first  question  is,  whether  such  acts  have  been 

*  Wilson,  C,  J,  did  not  sit  in  this  case. 
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done  under  it  as  will  relieve  it  in  equity  from  tiie  operation  of  that 
statute.  Spencer  took  possession  of  the  whole  half  section  of 
hind  under  the  agreement.  At  this  time,  however,  the  eighty 
acres  which  Spencer  was  to  have,  were  not  designated.  After- 
wards and  at  different  times,  all  but  seventeen  acres  of  the  land 
Avas  designated,  Spencer  still  being  '\n  possession.  From  that  time, 
we  think  that  Spencer  was  in  possession  of  this  specific  hind  un- 
der the  contract,  upon  wliich  he  had  made  valuable  and  lasting 
improvements.  It  is  admitted  on  all  hands,  that  Spencer  had 
paid  the  entire  consideration  for  the  eighty  acres,  by  the  services 
which  he  had  rendered  Shirley  according  to  the  agreement. 
The  law  is  well  settled,  that  this  is  sufficient  to  take  the  [*  601J 
case  out  of  the  statute  of  frauds,  unless  the  uncertainty  as 
to  the  location  of  the  seventeen  acres  will  prevent  it. 

We  have  sought  in  vain  through  this  record,  to  find  any  evi- 
dence by  which  we  can  locate  these  seventeen  acres.  The  evi- 
dence does  not  show  that  the  parties  ever  did  complete  that  por- 
tion of  the  agreement,  by  designating  them.  Such  is  the  finding 
of  the  court  below,  as  is  recited  in  the  decree,  and  in  consequence 
of  this,  the  court  appointed  a  third  person  to  go  and  complete  this 
unfinished  agreement  of  the  parties  for  them,  by  ascertaining  and 
settling  the  bounds  of  the  said  seventeen  acres.  We  are  of  opin  • 
ion  that  that  portion  of  the  decree,  at  least,  was  erroneous. '  It  is 
the  province  of  the  court  to  enforce  the  contract  which  the  parties 
have  made,  and  not  to  make  a  contract  for  them,  and  then  enforce 
it.  Tiiis  portion  of  the  land  not  having  been  selected  by  the  par- 
ties, the  court  ougljtnot  to  have  appointed  a  commissioner  to  select 
it  for  them.  When  the  court  compels  the  conveyance  of  these 
seventeen  acres,  how  can  it  say  that  they  are  the  seventeen  acres 
which  the  party  agreed  to  convey  ? 

It  is  insisted  that,  inasmuch  as  this  is  an  entire  contract,  and 
that  because  a  part  of  it  is  so  uncertain  that  it  can  not  be  en- 
forced, that,  therefore,  the  court  will  enforce  no  part  it,  but  will 
leave  the  party  to  his  remedy  at  law.  But  this,  we  think,  is  car- 
rying the  doctrine  too  far.  When  a  man  has  bargained  and  paid 
foreighly  acres  of  land,  and  we  can  only  locate  sixty-three  of  it,  to 
say  that  because  we  can  not  give  him  all  which  he  contracted  for, 
we  will  therefore  turn  him  out  of  court  with  none,  would 
seem  to  wear  the  appearance  of  a  hardship.  If  he  choose  to  take 
what  he  can  locate  and  make  certain,  we  think  he  may  do  so 
without  violating  any  principle,  and  without  giving  the  defendant 
below  any  just  cause  to  complain. 

About  the  time  Shirley  was  going  to  enter  the  land,  he  called 
on  Spencer  to  pay  him  seventy  dollars,  which  he  owed  him,  he 
not  having  the  means  to  enter  the  lanl  himself.     Spencer 
could  not  pay  him,  but  told  him  to  hire  the  money  on  the  [*602] 
best  terms  he  could  for  liim,  and  he  would  pay  him  what- 
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ever  lie  had  to  pay.  This,  we  think,  is  a  fair  conclusion,  taking 
all  of  the  evidence  together.  In  pursuance  of  this  instruction, 
Shirley  procured  the  money  of  one  Taylor  .at  an  interest  of  thirty- 
three  and  a  third  per  cent,  for  three  years,  and  in  case  the  money 
was  not  paid  by  that  time,  then  interest  was  to  be  paid  on  the 
whole  at  the  rate  of  ten  per  cent.  The  land  was  entered  in  Tay- 
lor's name  for  security.  Spencer  was  informed  of  this  arrange- 
ment afterwards,  and  approved  it.  He  never,  however,  paid  the 
money  thus  loaned,  and  Shirley  was  obliged  to  pay  it  for  him  in 
order  to  get  a  title  to  the  land,  wliich  he  did  in  1845.  This  matter 
is  adjudicated  upon  in  the  court  below,  and  perhaps  properly  ;  but 
in  the  decree,  the  court,  instead  ot  allowing  the  interest  which 
Shirley  paid  on  the  seventy  dollars  for  Spencer,  only  allowed  him 
interest  at  the  rate  of  twelve  per  cent.  This  was  wrong.  Shirley 
either  had  a  right  to  recover  what  he  had  paid  to  Taylor,  or  he 
had  only  a  right  to  recover  interest  at  six  per  cent.  It  was  only 
by  virtue  of  a  special  agreement,  that  he  was  bound  to  pay  more 
than  six  per  cent,  and  there  was  no  agreement  that  he  should  pay 
twelve  per  cent.  It  is  true  that  he  once  stated,  that  he  was  willing 
to  pay  twelve  per  cent,  but  this  was  never  agreed  to  by  Shirley, 
who  all  the  time  insisted  he  had  a  right  to  all  that  he  paid  Taylor's 
estate  for  Spencer.  And  we  think  he  was  right  in  this  claim. 
He  was  not  obnoxious  to  the  charge  of  claiming  usury  on  hisown 
account,  but  was  claiming  to  be  reimbursed  what  he  had  contract- 
ed for  with  Taylor,  and  paid  as  the  agent  of  Spencer,  and  accord- 
ing to  his  directions. 

After  the  timber  land  had  been  set  off  to  Spencer,  Shirley  sold 
eighteen  and  six-eighteenth  acres  to  Henderson  for  two  hundred 
and  twenty-three  dollars  and  eighty  cents,  as  is  found  by  the  court 
below,  which  is  probably  about  correct.  In  equity,  this  money 
was  received  by  Shirley  to  the  use  of  Spencer,  as  he  has  chosen 
to  affirm  the  sale.  From  this  amount  must  be  deducted  one  hun- 
dred and  eighty-two  dollars,  the  amount  as  near  as  we  can  ascer- 
tain, which  Shirley  paid  to  the  estate  of  Taylor  for  the  use 
[*  603]  of  Spencer,  which  leaves  only  forty-one  dollars  and  twen- 
ty cents,  which  the  complainant  is  entitled  to  recover  of 
Shirley. 

That  portion  of  the  decree  which  directs  Shirley  to  convey  the 
said  seventeen  acres,  and  appointing  a  commissioner  to  ascer- 
tain the  same,  must  be  reversed,  as  also  that  portion  of  the  decree 
which  awards  Shirley  to  pay  to  Spencer  more  tlian  forty-one  dol- 
lars and  twenty  cents,  and  the  balance  of  said  decree  must  be 
affirmed,  and  the  circuit  court  must  be  directed  to  issue  an  execu- 
tion for  the  said  forty-one  dollars  and  twenty.-cents  and  costs,  and 
that  each  party  pay  one  half  of  the  costs  of  this  appeal. 

Decree  modified. 
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ACKNOWLEDGMENT  OF  DEEDS.     See  Deed,  1-5. 

ACCEPTANCE.     See  Deed,  8-10. 

ACCOUNT  STATED.     See  Action,  3. 

ACTION. 

1."  All  actions,  whether  local  or  transitory,  against  a  county,  must  be  com- 
menced and  prosecuted  to  final  judgment  and  execution  in  the  circuit  court  of 
the  county  against  which  the  action  is  brought;  and  all  actions,  local  or  trans- 
itory, wherein  a  county  is  plaintiff,  must  be  commenced  and  prosecuted  to  final 
judgment  in  the  county  in  which  the  defendant  therein  resides.  Schuyler  Co.  v. 
Mercer  Co.  20. 

2.  At  common  law,  counties  have  no  right  to  sue,  nor  can  they  be  sued. 
Their  right  depends  on  statutory  enactment,  and  where  they  sue,  or  are  sued, 
the  provisions  of  the  statute  must  be  complied  with.     Ih. 

3.  In  an  action  upon  an  account  stated,  the  original  form  or  evidence  of  the 
debt  is  unimportant,  for  the  stating  of  the  accouiat  changes  the  character  of 
the  cause  of  action,  and  is  in  the  nature  of  a  new  undertaking.  The  action  is 
founded,  not  upon  the  original  contract,  but  upon  the  promise  to  pay  the  bal- 
ance ascertained.     Throop  v.  Sherwood,  92. 

4.  The  word  "action"  used  in  the  proviso  in  the  181st  section  of  the  Statute 
of  Wills  has  reference  to  the  action  of  account  to  enforce  the  payment  of  a 
legacy.     Mahar  v.  O^Hara,  424. 

See  Canal  Lands. 

ACTION  OF  ACCOUNT.    See  Action,  4;  Consteuotion,  5;  Will,  2. 

AD  DA]\INUM.     See  Remittitur. 

ADMINISTRATION  OF  ASSETS. 

1.  The  distribution  of  the  estate  of  a  testator  or  intestate  is  to  be  controlled 
by  the  law  which  was  in  force  at  the  time  of  the  death  of  the  testator  or  intes- 
tate.    Paschall  v.  Hailman,  285. 

2.  In  the  distribution  of  the  assets  of  deceased  persons,  judgment  creditors 
and  simple  contract  creditors  are  placed  upon  an  equal  footing.     Ibid. 

See  Pabtneeship,  i. 

AFFIDAVIT. 

Where  an  afifidavit  was  not  embodied  in  the  bill  of  exceptions,  and  the  record 
did  not  show  that  the  opinion  of  the  court  overruling  the  motion  on  which  it 
was  based,  was  excepted  to,  the  supreme  court  refused  to  consider  the  objec- 
tion.    Selby  V.  Hutchinson,  319. 

AGENT.     See  Petncipal  and   Agent. 

AGREEMENT.     See  Conteact. 

ALTERATION. 

On  a  settlement  of  an  account,  a  note  was  written  at  the  foot  of  the  same, 
expressing  that  the  account  was  the  consideration  thereof.     The  note  was  sub- 

.  sequently  separated  therefrom,  this  consideration  stricken  out.  the  words  ''on 
demand,"  prefixed  thereto-,  and  suit  brought:  Held,  these  facts  being  set  forth 
in  a  plea  of  non  est  factum,  and  sworn  to,  that  the  alteration  was  material, 
and  that  the  plea  was  a  good  bar  to  the  suit.     Benjamin  v.  McConnell,  636. 
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AMENDMENT. 

1.  In  an  action  of  debt,  the  jury  returned  the  following  verdict,  to  wit:  "We 
find  the  issues  for  the  plaintiff,  and  assess  his  damages  at  one  hundred  and  fifty 
four  dollars."  The  court  rendered  a  judgment  that  the  plaintiff  recover  the 
penalty  in  the  bond  sued  on  for  his  debt,  to  be  discharged  on  the  payment  of 
the  damages  found  by  the  jury,  and  the  costs:  Held,  that  the  amount  of  the 
debt  was  a  fact  which  the  party  had  the  right  to  have  found  by  the  jury,  and, 
therefore,  that  the  amendment  of  the  court  was  erroneous.  Hinckley  v. 
West,  136. 

See  Remittitue. 

ANIMUS  REVERTENDI.     See  Statute  of  Limitations,  1. 

ANSWER.     See  Chancebt,  2,  8,  10. 

APPEAL. 

1.  Where  an  appeal  was  prayed  by  the  defendants  in  a  suit  in  the  circuit 
court  and  allowed  on  the  "condition  that  they  file  their  bonds,"  etc.,  the  axjpeal 
bond  being  executed  by  one  only,  the  appeal  was,  in  the  supreme  court,  dis- 
missed on  motion,     Johnson  v.  Barber,  1. 

2.  Where  a  case  is  taken  to  the  supreme  court  by  appeal,  the  appeal  bond 
should  be  copied  and  certified  by  the  clerk  of  the  circuit  court  as  a  part  of  the 
record,  that  the  sujireme  court  may  determine  whether  the  order  alljowing  the 
appeal  has  been  complied  with.     Pickering  v.  Mizner,  .334. 

3.  Where  the  subject  matter  of  a  suit  does  not  relate  to  a  franchise  or  free- 
hold, and  where  the  judgment  does  not  amount  to  twenty  dollars,  the  remedy 
is  by  a  writ  of  error,  and  not  by  an  appeal.     Washington  Co.  v.  Parlier,  353- 

See  Pbactice,  1. 

ASSESSMENT  OF  TAXES. 

Persons  aggrieved  by  the  assessment  of  their  property  for  taxes,  may  apply 
to  the  county  commissioners'  court  of  their  county  for  a  reduction,  as  provided 
by  the  25th  section  of  the  89th  chapter  of  the  Revised  Statutes.  Such  appli- 
cations are  addressed  purely  to  the  discretion  of  the  court,  and  the  exercise  of 
that  discretion  can  not  be  reviewed  elsewhere.     Morgan  v.  Smithson,  368. 

ASSIGNOR  AND  ASSIGNEE. 

1.  In  order  to  render  the  assignor  of  a  promissory  note  liable,  the  assignee 
must  not  only  "institute  and  prosecute  his  suit  to  judgment  at  the  earliest 
practicable  time,  but  he  must  enforce  that  judgment  by  execution  as  soon  as 
he  can  by  ordinary  diligence.  He  will,  however,  be  excused  from  suing  out 
execution,  when  such  process  would  prove  wholly  unavailing.  If  a  suit  were 
necessary  at  the  maturity  of  the  note,  but  insolvency  should  intervene  between 
the  commencement  thereof  and  judgment,  that  fact  should  be  alleged  in  the 
declaration,  to  excuse  from  the  issuing  of  execution.     Bestor  v.  Walker,  3. 

2.  The  assignee  of  a  promissory  note  should  use  due  diligence  to  collect  the 
amount  of  it  from  the  maker  in  the  county  of  the  maker's  residence,  if  such 
residence  is  known  to  him.  If,  however,  such  place  of  residence  is  wholly  un- 
known to  the  assignee,  he  may  elect  to  consider  as  the  place  of  the  maker's 
residence,  the  county  where  the  note  was  executed,  if  he  be  found  there  for 
purposes  of  the  service  of  process  upon  him.  returnable  to  the  first  term  of 
court  held  in  such  county  after  the  maturity  of  the  note;  or  perhaps  to  a  sub- 
sequent term,  if,  in  the  mean  time,  diligent  but  unsuccessful  effort  has  been 
made  to  ascertain  his  place  of  residence.     Ibid. 

3.  The  assignee  of  a  promissory  note  must  not  only  institute  a  suit  against 
the  maker  at  the  first  term,  but  he  must  also  obtain  a  judgment  at  that  term, 
and  if  he  does  not  thus  obtain  a  judgment,  it  must  not  be  the  result  of  his 
negligence.     Ibid. 

ASSUMPSIT. 

See  Consteuotion,  5;  Conteact,  5;  Money  had,  etc.  ;   Pleading,  3;  Statute 
OP  Limitations,  3,  4;  Toet;  Waivee,  2. 

ATTACHMENT.     See  Evidence,  15. 

AUDITOR.     See  Deed,  7,  8. 
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AVERMENT.     See  Jtjkisdiction,  2,  7,  9;  Pleading. 

BANKRUPTCY.     See  Paktneeship,  4;  Pleading,  5. 

BILL  OF  EXCEPTIONS. 

The  proper  practice  in  regard  to  exceptions,  is,  to  make  them  upon  the  trial 
and  to  tile  a  bill  of  the  same  at  that  term.  The  court,  however,  may,  in  its 
discretion,  permit  the  bill  to  be  tiled  at  the  next  term,  but  the  practice  is  not 
commendable.     Buckmaster  y.'Beames,  443. 

See  Affidavit. 

BOATS  AND  VESSELS. 

By  the  maritime  law,  the  master  of  a  ship  has  no  lien  on  it  for  liis  wages, 
but  his  remedy  is  in  pe?\so)ia»i  against  the  owners.  The  mariner,  however,  has 
a  lien  for  his  wages,  which  may  been  enforced  against  the  ship.  The  statute  of 
Illinois,  entitled  '■'An  act  authorizing  Hie  seizure  of  boats  and  other  vessels  by 
attachment  in  certain  cases"  on  the  contrary,  places  their  claims  upon  the  same 
footing,  and  creates  a  lien  in  favor  of  all  "employed  in  any  capacity"  in  the 
running  and  management  of  the  vessel.     Chauncey  v.  Jackson,  435. 

BOND.     See  Appeal,  1. 

CANAL  LANDS. 

The  State  continues  to  be  the  beneficial  owner  of  the  canal  lands,  notwith- 
standing the  conveyance  by  the  governor  to  the  trustees,  and  may  maintain  an 
action  to  recover  the  penalties  given  by  the  legislature  against  trespassers  on 
such  lands.     The  People  v.  Nichols,  307. 

CERTIFICATE. 

See  Appeal,  2;  Ceiminal  Law,  3;  Deed;  Evidence,  12;  Peaotioe,  1;  Venue, 

CERTIORARL 

A  petition  for  a  certiorari  set  forth,  in  substance,  that  the  petitioners  resided 
in  St.  Louis,  a  distance  of  some  forty  or  fifty  miles  from  the  place  of  trial; 
that  .they  had  employed  an  attorney  to  attend  to  the  collection  of  their  debt, 
but  had  not  authorized  him  to  sign  an  appeal  bond,  should  it  become  necessary; 
that  the  attorney,  the  day  after  the  trial  of  the  right  of  property,  informed  his 
clients  by  the  next  mail  of  the  result  thereof,  and  requested  them  to  send  a 
letter  of  attorney  to  authorize  him  to  take  an  appeal  and  execute  a  bond  for 
them;  that  the  letter  was  executed  and  sent  to  him,  but  that  it  was  not  received 
by  him  until  the  sixth  day  after  the  trial,  which  was  one  day  after  the  time 
allowed  for  an  appeal  in  such  cases.  It  further  stated,  that  the  amount  in  con- 
troversy was  so  small  that  the  petitioners  could  not  afford  to  employ  a  mes- 
senger to  go  to  St.  Louis  to  procure  the  letter  of  attorney :  Held,  that  suflicient 
diligence  was  not  shown  to  authorize  the  certiorari.     Lord  v.  Burke,  363. 

CHANCERY. 

1.  It  is  a  doctrine  of  equity,  that  a  creditor,  who  has  two  funds  to  which  he  . 
may  resort  for  payment,  shall  be  required  to  exhaust  the  one  in  which   he  has 
an  exclusive  interest,  before  he  goes  upon  the  fund  to  which  another  creditor 
can  only  resort.     Ladd  v.  Gviswold,  25. 

2.  Where  a  bill  in  chancery  avers  a  fact,  which,  if  presented  by  a  special 
replication  to  the  plea  thereto  (were  such  practice  allowable),  would  remove  the 
bar,  then  such  fact  must  be  met  by  an  answer.  The  plea  should  present  the 
legal  bar  alone,  leaving  unnoticed  any  matter  in  the  bill  which  meets  that  bar, 
and  the  answer  comes  in  as  a  rejoinder  to  such  matter  as  stands  for  a  special 
replication  to  the  plea.     State  Bank  v.  Wilson,  57. 

3.  A  court  of  chancery  will  entertain  a  bill  for  relief  when  the  defendant  is 
found  v/ithin  its  jurisdiction,  and  the  relie*"  sought  can  be  obtained  by  acting 
directly  upon  the  person,  whether  the  subject  matter  of  the  bill  be  within  its 
control  or  not.  Of  this  character  are  cases  for  a  specific  performance  of  a 
contract  for  the  conveyance  of,  or  relating  to  land  beyond  the  jurisdiction  of 
the  court,  where  the  court  will  compel  a  conveyance  in  accordance  with  the 
mode  and  form  prescribed  by  the  laws  of  the  country  in  which  the  land  is 
situated;  and  should  it  be  necessary  in  order  to  carry  out  such  a  decree,  the  de- 
fendant may  be  prevented  by  a  ne  exeat  from  leaving  its  jurisdiction,  pendente 
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lite.    This  is  the  rule  of  the  common  law,  and  the  statute  has  not  changed  it. 
Enos  V.  Hunter,  211. 

4.  A  court  of  chancery  will  not  entertain  a  bill  where  the  relief  sought  ren- 
ders it  necessary  that  it  should  act  upon  the  specific  thing,  unless  the  subject 
matter  of  the  litigation  is  within  its  jurisdiction.  Where  land  is  to  be  affected 
by  the  decree,  as  in  cases  of  petitions  "for  partition,  admeasurement  of  dower, 
foreclosure  of  mortgages,  or  the  enforcement  of  a  mechanic's  lien  under  the 
statute,  the  court  must  be  able  to  control  it  directly,  or  it  has  no  jurisdiction  of 
the  case.  This  also,  is  the  rule  of  the  common  law,  which  the  statute  has  not 
changed.     Ibid. 

5.  The  common  practice  in  courts  of  chancery  upon  the  foreclosure  of  mort- 
gages, is,  to  decree  a  surrender  of  the  possession  and  title  papers  by  the  mort- 
gagor, and  those  claiming  under  him.     Lawrence  v.  Lane.  354. 

6.  The  general  rule  in  regard  to  taking  testimony  in  chancery  cases  is,  that 
it  is  not  to  be  done  viva  voce  in  open  court  as  at  law,  but  written  questions  are 
to  be  put  to  the  witnesses,  either  by  an  officer  of  the  court,  or  by  some  person 
duly  authorized,  and  the  answers  are  taken  down  in  writing  by  such  jjerSon. 
McClay  v.  Norris,  370. 

7.  To  the  general  rule  that  all  testimony  in  chancery  cases  is  to  be  taken  in 
writing,  there  are  two  exceptions:  first,  proof  of  exhibits sn  or  attached  to  and 
made  a  part  of  the  complainant's  bill  or  the  defendant's  answer;  and  second, 
where,  under  the  statute,  the  court  has  authority,  for  want  of  a  plea  or  answer, 
to  render  a  decree  j^^o  confesso  against  the  defendant.  In  either  of  these  cases, 
evidence  by  parol  may  be  heard  upon  the  trial  of  the  cause.     Ibid. 

8.  An  answer  of  a  guardian  ad  litem,  if  it  admit  the  truth  of  the  charges  in 
the  complainant's  bill,  can  not  affect  the  infant's  rights;  but,  with  respect  to 
him.  all  allegations  must  be  proved  with  the  same  strictness  as  if  the  answer 
had  interposed  a  direct  and  positive  denial  of  their  truth.     Ibid. 

9.  Neither  a  default,  or  a  decree  pro  confesso  can  be  entered  against  an  infant. 
Ibid. 

10.  The  rule  that  nothing  is  to  be  presumed  in  favor  of  a  pleading  is  appli- 
cable to  an  answer  in  chancery.     Mahar  v.  O'Hara,  424. 

11.  Under  the  provisions  of  the  19th  section  of  the  Chancery  act,  when  a  bill 
is  taken  for  confessed,  it  is  left  to  the  discretion  of  the  court,  whether  any 
proof  shall  be  required  in  support  of  the  bill;  or  what  parts  of  the  bill  shall 
be  supported  by  proof,  and,  of  necessity,  what  .shall  be  the  amount,  nature  and 
character  of  the  proof  to  be  produced.     Manchester  v.  McKee,  oil. 

12.  Before  a  court  of  chancery  will  entertain  a  bill  praying  for  a  new  trial 
on  the  ground  of  accident,  loss  of  papers,  etc.,  it  must  sulficiently  appear  to 
the  court  that  error  was  committed  by  the  decisions  of  the  court  at  law  in 
matters  of  substance.     Frink  v.  McClung,  569. 

See  Masteb  in  Chanceey. 

CONDITION  PRECEDENT.     See  Contbaot,  1. 

CONSIDERATION. 

When  the  consideration  of  a  contract  is  not  expressed  or  implied,  it  must  be 
proved.     Benjamin  v.  McConnell.  536. 

See  Release,  8;  Seal,  2. 

CONSTITUTION  AND  CONSTITUTIONAL  LAW. 

1.  Courts  ought  not  to  declare  a  law  unconstitutional,  unless  its  repugnance 
to  the  constitution  is  direct  and  clear.     Bruce  v.  Schuyler,  221. 

2.  Any  act  which  changes  the  expressed  intention  of  the  parties  to  a  con- 
tract, or  such  as  results  from  their  stipulations,  impairs  its  validity.  It  is  im- 
material as  to  the  extent  or  manner  of  the  change,  whether  it  be  ever  so  minute, 
or  relate  to  its  construction,  its  evidence,  or  the  time  or  manner  of  its  per- 
formance. In  fine,  every  conceivable  change  of  a  contract  impairs  its  validity 
and  renders  it  null  and  void.  This  constitutional  provision  extends  to  and 
embraces  both  contracts  executed  and  executory,  and  as  well  those  entered  into 
by  a  state,  as  those  made  by  individuals.     Ibid. 

3.  The  obligation  of  a  contract  is  that  which  obliges  a  party  to  perform  his 
contract,  or  repair  the  injury  done  by  a  failure  to  perform.  The  remedy  may 
be  modified  by  the  legislature,  but  not  entirely  abolished,  and  in  substituting 
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one  mode  for  another,  a  reasonable  remedy  must  be  provided.  An  act,  there- 
fore, that  extinguishes  all  existing  remedy  so  as  to  leave  no  redress,  and  no 
means  of  enforcing  a  contract  would,  by  operating  in  ^;/v.s't'nY/,  impairs  its  ob- 
ligation.    Ibid. 

4.  It  is  a  well  settled  principle,  that  the  repeal  of  a  law,  in  which  a  contract 
consists,  is  an  infringement  of  the  constitution.  A  legislative  grant  is  a  con- 
tract of  this  description.     Ibid. 

CONSTRUCTION. 

1.  The  word  "may"  means  "must"  or  "shall,"  in  cases  where  the  public  inter- 
est and  rights  are  concerned,  and  where  the  public  or  third  persons  have  a 
claim,  de  jure,  that  the  power  should  be  exercised.  Svliuyler  Co.  v.  Mercer 
Co.,  20. 

2.  A  law,  which,  in  general  terms,  speaks  of  plaintiffs  and  defendants,  applies 
to  persons  only,  and  states,  counties,  and  munici])al  corporations  are  not 
affected  by  its  provisions,  unless  expressly  named  and  brought  within  them. 
Ibid. 

3.  It  is  a  well  established  rule  in  construing  statutes  of  limitations,  that  cases 
within  the  reason  but  not  within  the  words  of  the  statute,  are  not  barred,  but 
may  be  considered  as  omitted  cases,  which  the  legislature  have  not  deemed 
proper  to  limit.     Bedell  v.  Januey,  194. 

4.  The  doctrine  is  well  settled,  that  where  technical  terms  are  used  in  a 
statute,  the  courts  will  intend  that  the  legislature  used  them  in  their  technical 
sense;  also,  where  a  term  or  word,  which  had  a  well  known  common  law  mean- 
ing, is  used  in  a  statute,  such  term  or  word  shall  be  understood,  in  the  construc- 
tion of  the  statute,  in  the  same  sense  as  at  the  common  law.     Ibid. 

6.  The  term  "actions  of  account"  has  long  been  understood  to  comprehend, 
as  well  the  action  of  assumjysit  ujDOn  contracts  express  or  implied,  as  actions 
ex  delicto,  and  to  this  extent  it  is  used  in  the  first  section  of  the  statute  of  lim- 
itations.    Ibid. 

6.  If  there  be  two  affirmative  statutes,  or  two  affirmative  sections  in  the 
same  statute  upon  the  same  subject,  the  rule  of  construction  is,  that  the  one 
does  not  repeal  the  other  if  both  may  consist  together.     Bruce  v.  Sclmyler,  221. 

7.  The  provisions  of  a  statute  should  receive  such  an  interpretation,  if  the 
words  and  subject  matter  will  admit  of  it,  as  that  the  existing  rights  of  the 
public,  or  of  individuals  be  not  impaired.     Ibid. 

8.  The  doctrine  of  repeal  by  implication  is  not  favored  by  the  law,  and  is 
never  resorted  to  except  where  the  repugnance  or  opposition  is  too  clear  and 
plain  to  be  reconciled.  The  rule  of  law  is,  that  all  laws  in  pari  materia  are  to 
be  construed  together,  that  no  clause,  sentence  or  word  of  any  law  shall  be  su- 
perfluous or  insignificant.     Ibid. 

9.  No  rule  of  interpretation  is  better  settled,  than  that  no  statute  shall  be 
allowed  a  retrospective  operation,  unless  the  will  of  the  legislature  to  that  effect 
is  declared  in  terms  so  jilain  and  positive  as  to  admit  of  no  doubt.     Ibid^ 

10.  The  word  "action"  used  in  the  proviso  in  the  131st  section  of  the  statute 
of  wills  has  reference  to  the  action  of  account  to  enforce  the  payment  of  a 
legacy.     Mahar  v.  O'Hara,  424. 

11.  The  statute  relating  to  the  giving  of  instructions  does  not  inhibit  the 
court  from  giving  such  instructions,  as  to  the  law  of  the  case  he  thinks  proper 
and  conducive  to  justice,  without  their  being  asked,  provided  they  are  given 
in  writing.     Brown  v.  The  People,  439. 

12.  In  the  construction  of  a  contract,  where  the  language  is  ambiguous, 
courts  uniformly  endeavor  to  ascertain  the  intention  of  thfe  parties,  and  to  give 
effect  to  that  intention.  But  where  the  language  is  unequivocal,  although  the 
parties  may  have  failed  to  express  their  real  intention,  there  is  no  room  for 
construction.and  the  legal  effect  of  the  agreement  must  be  enforced.  Benjamin 
V.  McConnell,  536. 

CONTRACT. 

1.  A  contract  to  labor  for  six  months  at  eight  dollars  a  month  is  an  entire 
contract,  and  to  entitle  the  party  to  recover  for  his  services,  he  must  fully  per- 
form on  his  part  unless  released  by  his  employer,  or  compelled  to  leave  his  em- 
ployment for  some  justifiable  cause.     Badgley  v.  Heald,  CA. 

2.  Any  act  which  changes  the  expressed  intention  of  the  parties  to  a  co»- 
tract,  or  such  as  results  from  their  stipulations,  impairs  its  validity.     It  is  im- 
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material  as  to  the  extent  or  manner  of  the  change,  whether  it  be  ever  so  minute, 
or  relate  to  its  construction,  its  evidence,  or  the  time  or  manner  of  its  per- 
formance. In  fine,  every  conceivable  change  of  a  contract  impairs  its  validity 
an,d  renders  it  null  and  void.  This  constitutional  provision  extends  to  and 
embraces  both  contracts,  executed  and  executory,  and  as  well  those  entered 
into  by  a  state,  as  those  made  by  individuals.     Bruce  v.  Schuyler,  221. 

3.  The  obligation  of  a  contract  is  that  which  obliges  a  party  to  perform  his 
contract,  or  repair  the  injury  done  by  a  failure  to  perform.  The  remedy  may 
be  modified  by  the  legislature,  but  not  entirely  abolished,  and  in  substituting 
one  mode  for  another,  a  reasonable  remedy  must  be  provided.  An  act,  there- 
fore, that  extinguishes  all  existing  remedy  so  as  to  leave  no  redress,  and  no 
means  of  enforcing  a  contract  would,  by  operating  in  livesenti,  impair  its  ob^' 
ligation.     Ibid. 

4.  A  legislative  grant  is  a  contract.     Ibid. 

.5.  Where  a  party  has  performed  labor  under  a  special  contract  and  has  been 
prevented,  by  the  act  or  default  of  the  opposite  party,  from  completing  all  he 
had  undertaken  to  perform,  he  may  recover  for  such  labor  in  an  action  of  as- 
sumpsit.    Selby  V.  Hutchinson,  319. 

6.  It  is  not  very  partial  neglect  or  refusal  to  comply  with  some  of  the  terms 
of  a  contract  by  one  party,  which  will  entitle  the  other  to  abandon  the  contract 
at  once.  In  order  to  justify  an  abandonment  of  °it,  and  of  the  proper  remedy 
growing  out  of  it,  the  failure  of  the  opposite  party  must  be  a  total  one;  the 
object  of  the  contract  must  have  been  defeated  or  rendered  unattainable  by 
his  misconduct  or  default.     Ibid. 

7.  In  the  construction  of  a  contract,  where  the  language  is  ambiguous, 
courts  uniformly  endeavor  to  ascertain  the  intention  of  the  parties,  and  to  give 
effect  to  that  intention.  But  where  the  language  is  unequivocal,  although  the 
parties  may  have  failed  to  express  their  real  intention,  there  is  no  room  for 
construction,  and  the  legal  effect  of  the  agreement  must  be  enforced.  Benja- 
tnin  V.  McConnell,  536. 

8.  A  proviso  in  a  contract  totally  repugnant  to  the  contract  itself,  is  void. 
Ibid. 

9.  When  the  consideration  of  a  contract  is  not  expressed  or  implied,  it  must 
be  proved.     Ibid. 

10.  Under  the  mechanics'  lien  law,  the  petitioner  is  required  to  prove  his 
contract  as  alleged,  in  order  to  entitle  him  to  recover.  He  can  not  abandon,  or 
depart  from  his  special  agreement  as  laid,  and  recover  upon  a  quantum  meruit, 
Carroll  v.  Craine,  563- 

11.  Payment  of  the  consideration  money  and  possession  of  land  under  a 
parol  contract,  is  sufficient  to  take  a  case  out  of  the  statute  of  frauds.  Shirley 
V.  Spencer,  583. 

12.  It  is  the  province  of  the  court  to  enforce  a  contract  which  the  parties 
have  made — not  to  make  a  contract  for  them,  and  then  enforce  it.     Ibid. 

See  Pleading,  3;  Lex  Loci,  etc.;  Eemedy. 

CONVEYANCE.     See  Deed. 

COSTS. 

1.  Where  a  party  in  interest  in  a  bond  taken  from  the  defendants  in  an  at- 
tachment suit,  usually  called  a  forthcoming  bond,  caused  a  suit  thereon  to  be 
brought  in  the  name  of  the  sheriff  to  whom  the  bond  was  executed,  without 
his  knowledge  or  consent,  and  afterwards  suit  out  a  writ  of  error  in  his  name, 
the  supreme  court  ordered  that  the  writ  be  dismissed  unless  indemnity  was 
given  to  the  sheriff,  against  all  costs  that  might  accrue  on  the  writ  of  error,  by 
a  day  stated.     Young  v.  Ccmijibell,  156. 

2.  Motions  for  security  for  costs  are  addressed  to  the  discretion  of  the  court, 
and  a  decision  in  relation  to  such  motion  can  not  be  assigned  for  error.  Selby 
v.  Hutchinson,  319. 

3.  It  is  a  general  rule  that  an  administrator  is  not  personally  liable  for  costs. 
Ibid.- 

COUNTY.     See  Action,  1,  2;  Constetjotion,  1,  2. 

COUNTY  COMMISSIONER'S  COURT.     See  Assessment  of  Taxes. 
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CREDITOR'S  BILL. 

1.  It  was  alleged  in  a  creditor's  bill  to  subject  certain  lands  to  execution,  that 
two  judgments  had  been  recovered  by  the  complainant  against  the  debtor, 
that  executions  had  been  issued  thereon,  and  that  they  had  been  returned  un- 
satisfied, except  for  a  small  amount  of  each.  The  bill  further  alleged  fraud- 
ulent transfers  of  tlie  lands,  for  the  purpose  of  hindering  and  delaying  cred- 
itors, etc:  Held,  that  the  allegations  of  the  bill  entitled  the  complainant  to  tile 
it.     Manchester  v.  McKce,  511. 

2.  Where  it  appeared  that  a  creditor  had  not  caused  an  execution  to  be  issued 
on  his  judgment,  and  had  made  no  effort  to  collect  it.  and  the  court,  on  a  cred- 
itor's bill  being  filed,  decreed  the  payment  of  such  judgment,  it  was  held  to  be 
erroneous.     Ibid. 

CRIMINAL   LAW. 

1.  In  a  criminal  prosecution,  a  motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  is  addressed  to  the  discretion  of  the  cir- 
cuit court,  and  its  decision  thereon  can  not  be  reviewed  by  the  supreme  court. 
HoUiday  v.  The  People,  111. 

2-  If  an  indictment  contains  one  good  count,  the  verdict  of  the  jury  will  be 
sustained.     Ibid. 

3.  On  a  change  of  venue  in  a  criminal  case,  the  transcript  sent  to  the  county 
where  the  case  was  to  be  tried,  showed  the  finding  of  the  indictment,  and  con- 
tained a  copy  thereof,  as  also  all  the  proceedings.  On  an  appeal  to  the 
supreme  court,  the  record  sent  up  stated  that  the  original  indictment  was  re- 
ceived with  the  transcript.  The  clerk  of  the  circuit  court  omitted  to  append 
a  certificate  to  the  transcript,  that  the  paper  transmitted  therewith  was  the 
original  indictment:  Held,  that  this  omission  ought  not  to  vitiate  the  proceed- 
ings.    Ibid. 

4.  A  was  indicted  for  procuring  an  abortion.  He  appeared,  and  was  put 
upon  his  trial.  When  the  jury  returned  into  court,  he  was  called,  but  failed  to 
answer,  and  the  verdict  was  received  in  his  absence.  It  found  him  guilty,  and 
fixed  the  time  of  his  imprisonment  in  the  penitentiary  at  one  month.  During 
the  same  term,  he  appeared  and  entered  a  motion  to  set  aside  the  verdict,  be- 
cause it  was  contrary  to  the  evidence,  and  because  it  was  received  in  his 
absence:  Held,  that  the  offense  of  which  he  was  convicted,  was  a  misdemeanor 
only,  and  that  it  was  not  erroneous  to  receive  the  verdict  in  his  absence.     Ibid. 

5.  According  to  the  principles  of  the  common  law,  in  all  capital  cases,  the 
verdict  must  be  received  in  open  court,  and  in  the  presence  of  the  prisoner. 
The  rule,  however,  did  not  apply  to  cases  of  inferior  misdemeanor.     Ibid. 

6.  To  constitute  the  offense  of  having  in  possession  a  counterfeit  bank  bill 
under  the  statute,  three  facts  must  conspire,  and  be  jjroved  by  the  prosecution: 
1.  possession  of  the  bank  note;  2.  the  knowledge  of  its  being  counterfeit;  and 
3.  the  intention  to  pass  it  with  a  view  to  defraud.     Brown  v.  The  People,  439. 

DAMAGES.     See  Remittitub;  Roads,  5,  6. 

DEBT.     See  Statute  of  Limitations,  4. 

DEED. 

1.  In  taking  proof  of  the  execution  of  a  deed  by  the  testimony  of  a  sub- 
scribing witness',  the  bare  statement  by  the  certifying  officer  that  such  person 
was  "known"  to  said  officer,  is  neither  a  literal  nor  substantial  compliance  with 
the  requisitions  of  the  statute;  nor  is  the  statement  of  the  person  testifying 
as  to  the  execution  of  the  deed,  the  proof  of  a  "credible  witness"  required  by 
the  statute,  that  such  person  is  a  subscribing  witness  to  the  deed.  Job  v. 
Tebbetts,  143. 

2.  It  is  not  necessary  to  state  in  the  certificate  of  proof  of  a  deed  by  a  com- 
petent and  credible  witness,  as  required  by  the  statute,  that  such  witness  is 
'•competent  and  credible."  The  law  presumes  that  the  officer  complied  with  the 
directions  of  the  statute  by  examining  a  competent  and  credible  witness,  but 
this  presumption,  however,  may  be  rebutted  by  proof  to  the  cc^ntrary.     Ibid. 

3.  Where,  in  taking  proof  of  the  handwriting  of  grantors  to  a  deed,  the  wit- 
ness stated  that  he,  as  agent  of  the  Illinois  Land  company,  had  frequently 
seen,  and  well  knew  all  the  signatures  of  the  grantors  named  in  the  deed  as 
trustees,  and  of  the  subscribing  witness  as  secretary  of  the  same  company,  in 
connection  with  the  transactions  of  said  company,  it  was  held  to  be  sufficient 
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to  show,  either  that  he  had  seen  them  write,  or  had  seen  documents  with  their 
names  subscribed  thereunto,  and  recognized  by  them  as  genuine  in  the  course 
of  business  transactions.     Ibid. 

4.  Proof  that  the  grantor  in  a  deed,  and  the  subscribing  witnesses  are  de- 
ceased, or  can  not  be  had,  must  be  made,  preliminary  to  the  examination  of  a 
witness  to  prove  their  handwriting.  In  the  absence  of  anything  to  the  con- 
trary, it  will  be  presumed  that  such  proof  was  made.     Ibid. 

5.  It  is  not  necessary  to  state  in  the  certificate  of  proof  of  a  deed  by  the 
testimony  of  a  subscribing  witness,  that  he  subscribed  his  name  as  such  in  the 
preseiice  and  at  the  request  of  the  grantor.  The  proof  made  by  the  witness, 
which  is  required  to  be  stated  in  the  certificate  has  reference  to  the  execution 
of  the  deed  by  the  grantor,  and  not  to  the  subscription  of  the  name  of  the 
subscribing  witness  thereto  as  such.     Ibid. 

6.  The  description  of  land  in  a  deed  offered  in  evidence,  was  thus:  "A  certain 
tract  of  land  situate  in  Madison  county,  in  the  state  of  Illinois,  to  wit:  The 
south  fractional  half  of  section  No.  33,  T.  5  N.  of  R.  No.  9,  west  of  the  4th 
principal  meridian."  The  declaration  in  ejectment  described  the  land  in  the 
same  manner,  except  as  to  the  meridian,  which  was  called  the  third  principal 
meridian.  It  was  objected  that  there  was  a  variance  between  the  declaration 
and  proof:  Held,  that  the  words  in  the  deed,  "the  4th  principal  meridian," 
were  surplusage,  Madison  county  being  south  of  that  meridian,  and  there  being 
no  such  land  as  that  described  as  being  west  of  it.     Ibid. 

7.  An  auditor's  deed  is  not  a  patent;  there  is  a  manifest  distinction  between 
them.  The  latter  conveys  the  title  of  the  government,  and  is  under  the  hand 
of  the  chief  executive  officer  and  the  great  seal  of  state.  The  former  simply 
passes  the  owner's  title,  and  is  executed  by  the  auditor,  or  other  proper  officer, 
under  his  own  hand  and  seal.     Hulick  v.  Scovil,  159. 

8.  An  auditor's  deed,  so  far  as  delivery  and  acceptance  are  concerned,  stands 
on  the  same  footing  as  any  other  deed  between  individuals.     Ibid. 

9.  In  an  action  of  ejectment  brought  by  A  against  B,  the  latter  read  in  evi- 
dence to  the  jury  an  auditor's  deed  to  C  of  the  premises  in  controversy,  founded 
upon  a  sale  for  taxes,  etc,  due  thereon,  in  order  to  establish  an  outstanding 
title.  It  further  appeared  in  evidence  that  the  attorney  of  B,  a  witness  in  the 
case,  applied  for  and  obtained  the  deed  from  the  auditor  at  the  instance  of  his 
client;  that  neither  he  nor  his  client  were  authorized  by  C  to  obtain  it,  and 
that  the  deed  was  never  delivered  to  or  accepted  by  C;  that  the  witness  had 
heard  there  was  such  a  person  as  C  but  did  not  know  him;  and  that  when  the 
deed  was  made  by  the  auditor,  the  witness  took  it,  and  that  it  still  remained  in 
his  or  his  client's  possession.  He  further  stated  that  B  claimed  under  C  and 
this  was  the  only  evidence  offered  for  the  purpose  of  connecting  himself  with 
the  title  alleged  to  pass  by  the  deed:  Held,  that  there  was  no  delivery  and  ac- 
ceptance of  the  deed.     Ibid. 

10.  A  deed  can  only  take  effect  at  and  from  its  delivery,  if  at  all,  and  delivery 
and  acceptance  must  be  mutual  and  concurrent  acts.  Proof  of  an  acceptance 
subsequent  to  the  delivery  is  not  sufficient  to  give  validity  to  the  deed.  The 
presumption  that  a  party  will  accept  a  deed  because  he  is  to  be  benefited 
thereby,  is  never  carried  so  far  as  to  consider  him  as  having  accepted  it.     Ibid. 

11.  A  deed  made  by  the  auditor  subsequent  to  the  passage  of  the  Revenue  act 
of  1833,  for  land  sold  by  him  for  taxes  under  the  laws  of  1827  and  1829,  is  valid. 
Bruce  v.  Schuyler,  221. 

12.  In  a  certificate  of  proof  of  a  deed  by  testimony  as  to  the  handwriting 
of  the  subscribing  witness  thereto,  it  was  stated  that  the  witness  called  to  prove 
such  handwriting  "was  well  acquainted  with  him."  Held,  that  this  was  a  sub- 
stantial compliance  with  the  requisition  of  the.  statute,  being  equivalent  to  the 
declaration  that  he  "personally  knew  him."  Held,  also,  that  the  statute  does 
not  require  the  officer  to  state  that  the  witness,  in  such  case,  was  "competent 
and  credible."     Delaunay  v,  Burnett,  454. 

DELIVERY.     See  Deed,  8-10. 

DEMAND. 

As  a  general  rule,  a  demand  should  be  made  for  money  collected  by  one  per- 
son for  another,  before  bringing  a  suit.  The  collector,  it  is  presumed,  after  de- 
ducting a  reasonable  compensation,  will  transmit  the  money  by  the  earliest 
safe  opportunity.     But  where  so  long  a  time  has  elapsed  since  its  collection  as  ■ 
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to  rebut  such  presumption,  he  may  be  considei-ed  as  havinjr  appropriated  it  to 
his  own  use,  and  a  demand  is  not  required.     Bedell  v.  Janney,  19:5. 

DEMURRER.     See  Pleading,  1. 

DEPOSITIONS. 

All  exceptions  to  depositions,  which  go  to  the  form  of  the  same,  or  to  the  in- 
competency of  witnesses,  must  be  made  before  the  case  is  called  for  trial  and 
submitted  to  the  jury.  Objections  to  their  substance,  however,  may  be  made 
on  the  trial.     Frink  v.  McCiung,  5G9. 

DEVISEE. 

1.  Courts  of  equity  regard  a  devisee,  who  takes  a  devise  chargeable  with  lega- 
cies or  debts,  as  a  trustee,  and  will  enforce  the  execution  of  the  trust  reposed. 

Mahar  v.  O'Harcu  424. 

2.  A  devisee,  by  taking  an  estate  devised  to  him  by  a  will,  assumes  the  pay- 
ment of  legacies  imposed  upon  him  by  the  terms  of  the  will. 

DILIGENCE.     See  Assignoe,  and  Assignee,  1,  3;  Cektioeaei;  Peomissoey  Note 
1,3. 

DISCRETION.     See  Assessment  of  Taxes;  Bill  of  Exceptions;  Costs,  2;  New 
Teial,  1,  2;  Pleading,  9;  Peactice,  4. 

EJECTMENT.     See  Evidence,  13,  14;  NeW  Teial,  2,  3. 

EQUITY.     See  Chanceey. 

ERROR. 

1,  A  party  against  whom  a  bill  has  been  taken  for  confessed,  can  not  com- 
plain and  assign  for  error  that  the  proof  does  not  sustain  the  allegations  of 
the  bill.     Manchester  v.  McKee,  511. 

2.  One  can  not  allege  as  error  that  which  is  for  his  own  benefit.     Ibid. 

ESTOPPEL. 

A  settled  on  certain  lands,  and  to  secure  the  title  purchased  of'B  certain 
militia  clajms.  To  secure  the  purchase  money  and  other  indebtedness  to  B,  he 
mortgaged  the  lands  to  him  with  a  covenant  of  warranty.  The  claims  were 
afterwards  confirmed,  and  the  lands  entered  with  tlteai:  Held,  that  A,  although 
he  had  not  the  legal  estate  at  the  time  of  executing  the  mortgage,  by  entering 
the  land,  acquired  it,  and  that  the  same  enured  to  the  benefit  of  the  mortgagee: 
Held,  also,  that  A,  and  all  persons  claiming  through  him,  were  estopped  by  the 
covenant  of  warranty  contained  in  the  mortgage  from  asserting  any  title  as 
against  the  mortgagee  and  those  claiming  under  him.     Bigg  v.  Cook,  336. 

EVIDENCE. 

1.  In  an  action  brought  by  the  assignee  of  a  note  against  the  assignor,  it  is 
not  necessary  to  prove  its  execution  by  the  maker.     Bestur  v.  Walker,  3. 

2.  Evidence  tending  to  prove  issues  made  by  the  pleadings,  is  proper  to  go 
to  th<    jury.     Prather  v.   Vineyard,  40. 

3.  In  an  action  of  ass^impsH  upon  a  promissory  note  given  for  a  clock, 
written  evidence  of  a  warranty  was  offered,  signed  by  one  claiming  to  be  the 
agent  of  the  owners,  thus:  "W.  H.  Haywood,  for  Bishop  Higley  &  Co."  The 
plaintiff  objected  to  the  evidence,  when  the  defendant  called  a  witness,  who 
testified  that  he  had  purchased  a  clock,  given  a  note  and  received  a  similar 
warranty  from  a  person  of  the  name  aforesaid;  that  he  never  saw  him  write 
his  name  but  once,  and  from  his  knowledge  of  the  handwriting,  thus  acquired, 
he  believed  it  to  be  his  handwriting;  and  that  he  stated  to  witness  at  the  time 
that  he  was  selling  clocks  for  that  firm.  The  instrument  was  then  read  to  the 
jury,  the  plaintiff  still  objecting.  Held,  that  the  evidence  was  proper  to  go  to 
the  jury.      Woodford  v.  McClcnahan,  85. 

4.  Private  writings  may  be  proved,  first,  by  a  witness  who  has  seen  letters  or 
documents  purporting  to  be  in  the  handwriting  of  the  party,  and,  afterwards, 
has  personally  communicated  with  him  respecting  them,  or  has  acted  upon 
them,  the  party  having  known  and  acquiesced  in  such  acts;  and  second,  by 
one  who  has  seen  the  party  write,  although  he  has  seen  him  write  but  once. 
Ibid. 

5.  An  indorsement  of  a  partial  payment  on  a  note,  made  by  the  holder  with- 
out the  privity  of  the  maker,  is  not,  of  itself  and  uncorroborated,  sulficiei.t 
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evidence  of  payment  to  repel  a  defense  created  by  the  statute  of  limitations- 
Connelly  v.  Pierson,  108. 

6.  An  indorsement  upon  a  promissory  note  is  competent  evidence  of  pay- 
ment against  the  payee,  but  he  cannot  introduce  such  evidence  for  the  purpose 
of  sustaining  his  interest.     Ibid. 

7.  Testimony,  if  relevant,  may  be  properly  received,  although  in  itself  suffi- 
cient to  show  good  ground  of  recovery  or  defense,  and  a  party,  by  not  object- 
ing to  its  reception  when  offered,  does  not  comprom^it  any  right  afterwards  to 
ask  for  its  exclusion  on  account  of  such  insufficiency.     Hulick  v.  Scovil,  159. 

8.  Testimony  may  be  introduced,  not  manifestly  applicable  to  the  matter  in 
controversy,  if  its  applicability  appears  to  be  susceptible  of  proof  by  evidence 
aliunde.  If  no  evidence  be  introduced,  tending  in  any  way  to  show  its  appli- 
cability, the  court  should,  on  motion  of  the  party  against  whom  it  was  offered, 
exclude  it  from  the  jury,  or  instruct  them  to  disregard  it.  But  if  there  be  such 
additional  evidence,  it  is  the  peculiar  province  of  the  jury  to  judge  of  its  suffi- 
ciency to  subserve  its  intended  purposes.     Bedell  v.  Janney,  193. 

9.  As  a  general  rule,  the  policy  of  the  law  requires  that  every  thing  which 
may  affect  the  title  to  real  estate,  shall  be  in  writing.  A  resulting  trust,  how- 
ever, may  sometimes  be  proved  by  parol.     Enos  v.  Hunter,  211. 

10.  A  witness  was  inquired  of  as  to  the  control  of  the  property  of  a  deceased 
person:  Held,  that  the  inquiry  was  proper.     Bigg  v.  Cook,  336. 

11.  A  witness  was  asked  to  state  all  that  was  said  by  a  person  in  possession 
of  land  at  a  time  when  he  paid  rent,  relating  to  and  explanatory  of  such  jaay- 
ment:  Held,  that  the  statements  accompanying  the  payment  of  the  rent,  were 
a  part  of  the  res  gestae,  and  were  admissible  for  the  purpose  of  illustrating  the 
character  of  the  transaction,  and  explaining  the  object  and  intention  of  the 
party.     Ibid. 

12.  The  certificate  of  a  register  or  receiver  of  any  of  the  land  offices  of  the 
United  States  to  any  fact  or  matter  of  record  in  his  office,  is  competent  evi- 
dence to  prove  the  fact  so  certified  in  any  court  in  ,  this  state.  Delaunay  v. 
Burnett,  454. 

13.  In  an  action  of  ejectment,  an  extract  from  a  book  purporting  to  contain 
the  records  of  commissioners  appointed  by  the  President  of  the  United  States, 
to  determine  clainas  to  certain  lots  in  Galena  arising  under  certain  acts  of 
congress,  was  read  in  evidence,  which  book  was  identified  by  the  testimony  of 
one  of  the  commissioners  as  the  record  of  their  proceedings  in  adjudicating 
upon  and  determining  the  rights  of  the  several  claimants.  In  connection 
with  this  record,  a  permit  from  the  proper  officer  to  occupy  a  particular  lot 
was  also  read  to  prove  a  pre-emption:  Held,  that  the  record  was  the  proper 
and  legitimate  evidence  to  confirm  the  fact  of  such  right  of  pre-emption,  and 
taken  in  connection  with  the  permit,  established  the  right  bevond  controversy. 
Ibid. 

14.  A  verdict  and  judgment  which  have  been  set  aside  for  the  purpose  of  a 
new  trial  under  the  statute  relating  to  actions  of  ejectment,  cannot,  in  general, 
be  given  in  evidence  upon  the  second  trial  of  the  same  cause  between  the  same 
parties  for  any  purpose  whatever.     Delaunay  v.  Burnett,  454. 

15.  Where  a  judgment  in  attachment  has  been  rendered  against  a  defendant 
who  has  not  been  brought  into  court  so  as  to  make  it  a  judgment  m  -personam, 
such  judgment  is  not  evidence  of  a  debt.     Manchester  v.  McKee,  511. 

16.  Under  the  mechanics'  lien  law,  the  petitioner  is  required  to  prove  his 
contract  as  alleged,  in  order  to  entitle  him  to  recover.  He  can  not  abandon,  or 
depart  from  his  special  agreement  as  laid,  and  recover  upon  a  quantum  meruit. 
Carroll  v.  Craine,  563. 

17.  A  petition  for  a  mechanics'  lien  alleged  the  making  of  several  contracts, 
providing  for  the  payment  of  specific  sums  for  certain  labor,  etc.,  and  also, 
that  while  the  work  was  p.rogressing,  the  petitioner  was  employed  to  do  certain 
extra  work,  for  which  he  was  to  be  paid  as  much  as  it  was  reasonably  worth. 
The  answer,  denying  one  of  the  contracts  as  set  up  in  the  petition,  alleged  that 
the  sum  to  be  paid  for  a  particular  job  included  the  extra  work  done.  The 
evidence  showed  that  the  parties  met  for  a  settlement;  that  the  petitioner 
made  an  account  of  his  labor  in  a  book,  and  that,  after  some  conversation,  he 
wrote  something  in  the  book,  arose  from  his  seat,  throwing  down  the  book,  and 
said:  "We  will  make  it  $1500."     The  witness  stated  that  he  understood  it  to  be 
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a  final  settlement  of  the  accounts  of  the  parties,  and  that  they  appeared  to  be 
satisfied:  Held,  that  the  evidence  showed  a  final  settlement.     Ibid. 

See  Chanceky,  6,  7;  Variance,  2. 

EXECUTION.     See  Judgment,  etc. 

FORCIBLE  ENTRY  AND  DETAINER.     See  Jueisdiotion,  3. 

FRAUD. 

1.  The  setting  aside  of  judgments,  as  well  in  the  case  where  they  were  pro- 
cured by  the  misconduct  of  the  plaintiffs  as  where  they  were  obtained  by  the 
unauthorized  appearance  of  strangers,  rests  on  the  ground  of  fraud,  sucli 
practices  being  regarded  by  courts  as  fraudulent,  whatever  might  have  been 
the  original  intentions  of  the  party.     Truett  v.  Wainwrujht,  418. 

2.  It  is  a  well  settled  rule,  that  in  cases  of  fraud,  chancery  has  always  juris- 
diction, though  courts  of  law  may  exercise  it  concurrently  in  all  cases  in  which 
their  powers  are  sufficient  for  tlie  relief  sought.     Ibid. 

GUARDIAN  AD  LITEM.     See  Chanceet,  8. 

GIFT. 

The  presumption  of  law  is,  when  a  father  purchases  land  in  the  name  of  his 
children,  unaccompanied  by  any  extraordinary  or  explanatory  circumstances, 
that  it  was  intended  as  an  advance  or  gift  to  them.  This-  presumption,  how- 
ever, may  be  rebutted  by  circumstances.     Taylor  v.  Taylor,  303. 

HUSBAND  AND  WIFE.     See  Witness,  1. 

INDICTMENT.     See  Ceiminal  Law. 

INDORSEMENT.     See  Assignoe  and  Assignee;  Evidence,  5,  G. 

INFANT. 

1.  An  infant  may  prosecute  a  writ  of  error  in  the  supreme  court  by  his  next 
friend.  If,  however,  he  prosecutes  in  his  own  name,  and  there  is  a  joinder  in 
error,  his  disability  is  waived  by  that  proceeding.     McClay  v.  Norris,  370. 

2.  Neither  a  default,  or  a  decree  jj»-o  confesso  can  be  entered  against  an  infant. 
Ibid. 

See  Chanceey,  8;  Masteb  in  CnANOEKT,  1. 

INSTRUCTIONS. 

The  statute  relating  to  the  giving  of  instructions  does  not  inhibit  the  court 
from  giving  snch  instructions,  as  to  the  law  of  the  case  he  thinks  proper  and 
conducive  to  justice,  without  their  being  asked,  provided  they  are  given  in 
writing.     Brown  v.  The  People,  439. 

INTEREST. 

Interest  is  recoverable  on  money  collected  by  one  person  for  another,  who 
has  neglected  to  pay  it  over  in  a  reasonable  time.     Bedell  v.  Janney,  193. 

INTERPRETATION.     See  Consteuction. 

INTRUSION. 

Intrusion  and  trespass,  under  the  statute,  are  distinguishable  in  this:  the 
former  implies  an  unlawful  possession  of  lands,  while  the  latter  may  amount 
to  a  mere  entry  upon  land  without  retaining  possession,  but  doing  some  dam- 
age.    Hulick  V.  Scovil,  159. 

JUDGMENT  CREDITORS.     See  Administeation  of  Assets,  2;  Ceeditoe's  Bill; 
Lien,  1. 

JUDGMENT  LIEN.     See  Lien,  1. 

JUDGMENT,  DECREE  AND  EXECUTION. 

1.  A  sheriff  purchased  of  a  defendant  in  an  execution  which  he  held  in  his 
hands  for  collection,  certain  property,  and  undertook  to  satisfy  the  judgment 
out  of  his  own  funds:  Held,  that  this  arrangement  did  not  discharge  the  judg- 
ment, it  not  having  been  made  by  the  direction  or  consent  of  the  plaintiff  in 
such  execution.     Hood  v.  Moore,  91). 

2.  Where  a  party  has  paid  money  by  compulsion  under   the  judgment  and 
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process  of  a  court  of  competent  jurisdiction,  he  will  not  be  compelled  to  pay 
the  same  a  second  time.     Lawrence  v.  Lane,  354. 

3.  No  court  of  law,  even  with  the  assent  of  a  debtor,  has  authority  or  power 
to  appropriate  the  private  property  of  one  to  the  payment  of  another's  debt. 
Ibid. 

4.  Where  a  court  has  no  jurisdiction  over  the  person  or  property  of  an  in- 
dividual, his  interests  can  not  be  affected  by  its  judgment  or  decree.     Ibid. 

See   Lien,  1. 

JURISDICTION. 

i.  All  actions,  whether  local  or  transitory,  against  a  county,  must  be  com- 
menced and  prosecuted  to  final  judgment  and  execution  in  the  circuit  court  of 
the  county  against  which  the  action  is  brought;  and  all  actions,  local  or  trans- 
itory, wherein  a  county  is  plaintiff,  must  be  commenced  and  prosecuted  to 
final  judgment  in  the  county  in  which  the  defendant  therein  resides.  Schuyler 
Co.  V.  Mercer  Co.  20. 

2.  An  action  of  assumpsit  was  commenced  in  Jo  Daviess  county,  and  process 
directed  to  the  sheriff  thereof,  which  was  returned  noyi  est  inventus.  A  second 
summons  was  issued  to  Peoria  county,  and  there  served  on  the  defendants. 
The  declaration  contained  no  averment  respecting  the  residence  of  the  j^arties, 
or  the  place  where  the  cause  of  action  arose,  or  was  made  payable.  One  of  the 
defendants  appeared  and  pleaded  the  general  issue,  but,  at  a  subsequent  term, 
obtained  leave  to  withdraw  his  plea.  A  default  was  then  entered  against  both 
defendants:  Held,  that  the  court  had  no  jurisdiction  of  the  case,  the  declara- 
tion containing  no  averment  that  the  cause  of  action  arose  in  Jo  Daviess 
county,  and  that  the  plaintiffs  resided  there  at  the  commencement  of  the  suit, 
or  that  the  contract  on  which  the  action  was  founded,  was  specifically  made 
payable  there.     Boilvin  v.  Eclivards,  115. 

3.  The  Jo  Daviess  county  court  has  not  original  jurisdiction  in  cases  of  for- 
cible entry  and  detainer,  nor  has  the  circuit  court,  their  jurisdiction  being  co- 
extensive. They  can  only  obtain  it  by  way  of  an  appeal  from  the  judgment 
of  a  justice  of  the  peace,  in  whom,  originally,  it  is  exclusively  vested,  Ginn  v. 
Rogers,  131. 

4.  Consent  of  parties  can  not  confer  jurisdiction  upon  a  court  in  which  the 
law  has  not  vested  it.     Ibid. 

6.  It  is  a  well  settled  rule,  that  in  cases  of  fraud,  chancery  has  always  juris- 
diction, though  courts  of  law  may  exercise  it  concurrently  in  all  cases  in  which 
their  powers  are  sutHcient  for  the  relief  sought,     Truett  v.  Wainivright,  418, 

6.  The  several  circuit  courts  of  this  state  in  their  respective  circuits  have  the 
same  jurisdiction  in  chancery  which  the  court  of  chancery  in  England  has,  ex- 
cept where  its  jurisdiction  is  limited  by  express  statute,  or  by  necessary  impli- 
cation; as  where  some  other  court  may  be  vested  with  exclusive  jurisdiction  of 
the  particular  matter.  The  same  practice  prevails  as  in  the  English  courts, 
except  where  the  statute  has  made  particular  provision,     Maharv.  CHara,  4:24:. 

7,  When  a  circuit  court  sends  its  process  beyond  the  limits  of  the  county  in 
which  the  suit  is  brought,  its  jurisdiction  must  be  shown  by  express  averments 
in  the  declaration.     Semple  v,  Anderson,  546, 

8.  A  person  may  be  sued  in  any  county  where  he  may  "be  found,"  and  be 
compelled  to  appear  and  answer,  notwithstanding  he  may  reside  in  a  different 
county  from  that  in  which  the  suit  is  brought.     Ibid. 

9,  A  summons  was  issued  by  the  circuit  court  of  one  county  against  two  de- 
fendants, and  was  duly  served  on  one  of  them  in  that  county.  A  second  sum- 
mons was  sent  to  another  county  to  be  served  on  the  other  defendant,  where  it 
was  served  accordingly.  The  declaration  filed  in  the  case  contained  no  aver- 
ments as  to  the  place  where  the  cause  of  action  accrued,  or  of  the  residence  of 
any  of  the  parties:  Held,  that  the  court  had  no  jurisdiction  over  the  defend- 
ant who  resided  out  of  the  county.     Ibid. 

JURORS  AND  JURY.     See  Veediot. 

JUSTICE  OF  THE  PEACE, 

In  a  suit  commenced  before  a  justice  of  the  peace,  the  plaintiff  can  not  re- 
cover a  larger  sum  than  is  indorsed  upon  the  summons  as  the  claim  or  demand. 
Badgley  v.  Heald,  64, 

See  Roads,  9;  Statute  of  Limitations,  4. 


INDEX.  617 

LANDLORD  AND  TENANT.     See  Possession,  1.  . 

LAPSE  OF  TIME. 

On  the  2yth  of  April,  1839,  several  tracts  of  land  and  town  lots  were  sold  by 
a  shetifE  on  execution  en  masse,  to  the  attorney  of  the  i)huntiff  in  the  execu- 
tion. In  December  following,  a  portion  of  the  same  were  again  sold  by  other 
judgment  creditors,  and  deeds  subsequently  given  by  the  sheritT,  they  not  being 
aware  of  any  previous  judgment  or  sale  against  their  debtor  until  the  summer 
of  1842,  when  the  attorney  in  the  former  execution  exhibited  his  deed.  In 
November  of  the  latter  year,  they  entered  their  motion  to  set  aside  the  prior 
sale,  which  was  taken  under  advisement  by  the  court  until  November,  1843, 
when  it  was  overruled,  and  that  judgment  was  subsequently,  in  1844,  aflfirnied 
by  the  supreme  court.  Immediately  after  this  decision,  in  April,  1845.  a  bill 
was  filed  to  set  aside  the  sale,  and  the  defendants  set  up  the  lapse  of  time  in 
bar  of  the  relief  sought  by  the  complainants:  Held,  that  the  delay,  being  satis- 
factorily accounted  for,  was  no  bar  to  the  relief.     Graham  v.  Day,  389. 

LEGAL  REPRESENTATIVE. 

The  construction  of  the  term  "legal  representative"  at  common  law,  depends 
upon  the  intention  manifested  by  the  party  using  it,  and  it  has  not,  therefore, 
always  necessarily  the  same  signification.  Such  intention  is  not  to  be  gath- 
ered solely  from  the  instrument  itself,  but  in  part  from  concomitant  circum- 
stances, the  existing  state  of  things,  and  the  relative  situation  of  the  parties 
to  be  affected  by  it.     Delaunay  v.  Burnett,  454. 

See  Pke-emption,  2. 

LETTER  OF  ATTORNEY. 

A  being  indebted  to  B,  and  being  suddenly  called  away  from  his  business, 
gave  to  C,  his  general  agent,  a  sheet  of  paper  with  his  signature  at  the  foot  of 
it,  for  the  purpose  of  being  filled  up  with  a  letter  of  attorney  to  confess  a  judg- 
ment. He  took  it  to  the  attorney  who  held  the  claim  for  collection,  who  wrote 
a  letter  of  attorney  over  the  signature  and  then  suggested  to  the  agen,t  that  he 
add  a  scroll  to  the  name  of  his  principal,  that  being  the  most  usual  mode  of 
executing  such  papers.  He  complied  with  the  suggestion  and  then  delivered 
the  paper  to  the  attorney:  Held,  that  the  letter  of  attorney  was  sufficient,  and 
that,  although  it  was  usual  to  affix  a  seal  or  scroll  to  such  instrument,  it  was  not 
necessary.     Truett  v.  Wainwright,  411. 

LEX  LOCI  ET  FORI. 

The  lex  loci  only  governs  in  ascertaining  whether  a  contract  is  valid  and 
what  the  words  of  the  contract  mean.  When  the  question  is  settled,  that  the 
contract  of  the  parties  is  legal,  and  what  is  the  true  interpretation  of  the 
language  employed  by  the  parties  in  framing  it,  the  lex  loci  ceases  its  functions, 
and  the  lex  fori  steps  in  and  determines  tl\e  time,  the  mode  and  the  extent  of 
the  remedy.     Sherman  v.  Gassett,  521. 

LIEN. 

1.  If  a  judgment  creditor  takes  out  an  execution  within  one  year  from  the 
rendition  of  his  judgment,  his  judgment  will  be  a  lien  on  the  debtor's  land  for 
the  period  of  seven  years.  After  this  period,  it  ceases  to  be  a  lien  as  against 
bona  fide  purchasers,  or  subsequent  incumbrancers  by  mortgage,  judgment  or 
otherwise.     Riggin  v.  Mulligan,  50. 

2.  By  the  maritime  law,  the  master  of  a  ship  has  no  lien  on  it  for  his  wages, 
but  his  remedy  is  in  personam,  against  the  owners.  The  mariner,  however, 
has  a  lien  for  his  wages,  which  may  be  enforced  against  the  ship.  The  statute 
of  Illinois,  entitled  "^An  Act  authorizing  the  seizure  of  boats  and  other  vessels  by 
alfaehment  in  certain  cases,'''  on  the  contrary,  places  their  claims  upon  the  same 
footing,  and  creates  a  lien  in  favor  of  all  "employed  in  any  capacity"  in  the 
running  and  management  of  the  vessel.     Chauncey  v.  Jackson,  435. 

See  Boats,  etc. 

LIMITATION.     See  Statute  of  Limitations. 

MASTER  IN  CHANCERY. 

1.  Where  infants  are  defendants  in  chancery  proceedings,  the  proper  and 
convenient  practice  is,  for  the  court  to  refer  the  matter  which   requires  to  bo 


618  INDEX. 

proved  to  the  master  in  chancery,  that  he  may  take  the  evidence   and  report 
the  facts  to  the  court  for  its  final  determination.     McClay  v.  Norris,  370. 

2.  When  a  question  of  fact  is  referred  to  the  master  in  chancery,  it  is  his 
duty  to  appoint  a  day  for  the  examination  of  witnesses  before  him,  of  which 
the  parties  should  receive  due  notice.  The  witnesses  may  then  be  examined 
viva  voce,  or  upon  interrogatories,  which  must  then  be  taken  down  and  pre- 
served by  the  master,  so  that  the  same  may,  if  necessai-y,  be  used  by  the  court. 
The  master  is  not  required  to  report  the  evidence,  nor  the  circumstances  to  the 
court  and  leave  the  court  to  draw  conclusions;  but  he  is  to  report  facts,  and 
conclusions  of  his  own,  unless,  under  special  circumstances,  a  question  of  law 
is  involved,  upon  which  the  opinion  of  the  court  should  be  taken.  This  report 
being  prepared,  either  party  may  file  objections  to  it  before  the  master  prior 
to  its  being  returned  into  court.  If  the  objections  are  not  sustained,  and  the 
master  adheres  to  his  report,  he  returns  it  into  court,  where  the  party  object- 
ing may  file  exceptions,  upon  the  hearing  of  which  the  whole  evidence  is 
brought  forward,  and  passes  in  review  before  the  court.     Ibid. 

MISDEMEANOR.     See  Veedict,  2. 

MISJOINDER. 

1.  A  misjoinder  of  counts,  upon  which  the  same  judgment  can  not  be  ren- 
dered, may  be  assigned  for  error.     Selby  v.  Hutchinson,  319- 

2.  In  determining  a  question  of  misjoinder,  the'court  will  be  governed  more 
by  the  form  of  the  count  than  by  the  substance  of  it.     Ibid. 

MONEY  HAD  AND  RECEIVED. 

If  a  person  sell  the  property  of  another  and  receive  the  price  in  money,  an 
action  for  money  had  and  received  will  lie  to  recover  it.  Even  where  the  sale 
is  made  without  any  authority  from  the  owner,  he  may  waive  the  tort  and  sue 
in  assumpsit  for  the  price  actually  received.     Dickinson  v.  Whitney,  406. 

MORTGAGE,  Eid     See  Chanceby,  5;  Peactice,  2;  Remedy,  1;  Sciee   Facias,  1. 

NEW   TRIAL. 

1.  In  a  criminal  prosecution,  a  motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  is  addressed  to  the  discretion  of  the  cir- 
cuit court,  and  its  decision  thereon  can  not  be  reviewed  by  the  supreme  court. 
HolHday  v.  The  People,  111. 

2.  Under  the  30th  section  of  the  36th  chapter  of  the  Revised  Statutes,  the 
party  against  whom  a  verdict  is  rendered  may,  on  application  to  the  court  and 
payment  of  costs  and  damages  within  one  year  after  the  rendition  of  the  first 
judgment,  have  a  new  trial  as  a  matter  of  right,  without  showing  cause.  The 
court  may,  also,  within  one  year  after  the  rendition  of  a  second  judgment, 
on  application  of  the  party  and  on  being  satisfied  that  justice  will  be  promoted, 
award  another  trial.  The  second  application,  however,  is  addressed  to  the  dis- 
cretion of  the  court,  and  its  refusal  to  grant  it  can  not  be  assigned  for  error. 
Riggs  V.  Savage.  129. 

3.  In  the  action  of  ejectment,  as  in  other  civil  cases,  the  party  against  whom 
a  verdict  is  rendered,  is  entitled  to  a  new  trial  if  sufficient  legal  cause  exists, 
such  as  a  misdirection  on  the  part  of  the  court,  or  a  finding  of  the  jury  un- 
supported by  the  evidence.  The  decisions  of  the  circuit  court  refusing  new 
trials  in  such  cases  may  be  reviewed  in  the  supreme  court.     Ibid. 

4.  Before  a  court  of  chancery  will  entertain  a  bill  praying  for  a  new  trial  on 
the  ground  of  accident,  loss  of  papers,  etc.,  it  must  sufficiently  appear  to  the 
court  that  error  was  committed  by  the  decisions  of  the  court  at  law  in  matters 
of  substance.     Frink  v.  McClung,  569. 

NON  EST  FACTUM.     See  Alteeation;  Pleading,  10. 

OFFICER.     See   Sheeiff. 

PAROL  EVIDENCE.     See  Evidence,  9. 

PARTIES  TO   SUITS. 

1.  A  person  who  acquires  an  interest  in  a  suit,  pendente  lite,  can  not  be  made 
a  party  defendant  on  the  record,  unless  he  personally  assert  his  claim. 
Lawrence  v.  Lane,  3.54. 

2.  A  suit  on  a  rej^levin  bond  was  brought  in  the  name  of  the  sheriff  for  the 
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use  of  one  of  the  parties  in  interest,  and  the  defendant  demurred:  Held,  that 
the  nominal  plaintiff  was  the  only  one  of  whom  the  court  would  take  notice, 
and  the  fact  of  one  of  several  parties  interested  havinjjf  brought  a  suit  in  the 
name  of  the  sheriff,  could  not  be  questioned  by  a  demurrer.  Buckniaster  v. 
Beames,  Ho. 

PARTNERSHIP. 

1.  The  general  rule,  in  relation  to  the  administration  of  the  assets  of  de- 
ceased and  insolvent  partners,  is  "well  established.  If  there  is  partnership 
property,  and  sejiarate  property  of  a  partner,  the  partnership  debts  are  to  be 
paid  out  of  the  proceeds  of  the  joint  estate;  and  the  individual  debts  are  to 
be  paid  out  of  the  proceeds  of  the  separate  estate.  The  joint  creditors  have 
no  claim  on  the  fund  arising  from  the  separate  estate,  until  the  individual  debtg 
are  satisfied;  and  on  the  other  hand,  the  separate  creditors  can  only  seek  pay- 
ment out  of  the  surplus  of  the  partnership  effects,  after  the  satisfaction  of 
the  joint  liabilities.     Lack!  v.  Grisiuokl.  25. 

2.  Where  one  partner  sells  his  entire  interest  in  the  business  to  his  co-partner, 
the  purchaser  takes  the  property,  discharged  from  the  lien  of  his  co-partner, 
to  have  the  partnership  debts  paid  therefrom;  and  the  creditor's  equity  beincr 
subordinate  to  the  lien  of  the  partner,  the  property  is  wholly  freed  from  the 
claims  of  the  joint  creditor.     Ibid. 

3.  It  is  now  the  settled  principle  in  equity,  that  all  partnership  contracts  are 
to  be  considered  as  joint  and  several;  and  on  this  principle,  the  joint  creditors 
may  proceed  at  law  against  the  survivor,  and  in  equity  against  the  estate  of 
the  deceased  partner.     Ibid. 

4.  In  bankruptcy,  where  there  is  no  joint  estate,  and  there  is  no  solvent 
partner,  joint  creditors  are  permitted  to  prove  against  the  bankrupt's  estate 
pari  ^jos.sff  with  the  separate  creditor,  and  this  principle  applies  equally  in  the 
case  of  a  deceased  or  insolvent  partner.  The  joint  creditors  may  participate 
equally  with  private  creditors,  in  the  estate  of  the  deceased  partner. 

PATENT.     See  Deed. 

PAYMENT.     See  Pleading,  9. 

PENDENTE  LITE.     See  .Pasties  to  Sihts,  1. 

PLEADING. 

1.  A  demurrer  to  pleas,  which  purport  to  answer  the  whole  declaration,  will 
not  be  carried  back  and  sustained  to  the  declaration,  if  it  contain  some  good 
counts.     Prather  v.  Vineyard,  40. 

2.  In  an  action  of  assumpsit  upon  a  promissory  note,  it  was  alleged  in  the 
pleas  that  it  was  given  for  the  price  of  a  threshing  machine,  bought  bv  the 
defendant  of  the  plaintiff,  of  which  the  following  was  the  note  or  memorandum 
of  the  sale:  "Chicago,  July  12,  1843.  Mr.  De  Marquis  Misner  bought  of  E. 
Granger,  one  threshing  machine  at  one  hundred  and  eighty  dollars,  for  which 
he  has  jjaid  forty-four  $44.  The  remaining  $136,  he  is  to  give  his  and  his 
brother  Fletcher  Misner's  note.  The  said  note  is  to  be  delivered  at  the  time  of 
the  delivery  of  the  machine,  say  about  the  22d  inst.  The  machine  is  to  be  in 
readiness  for  use  at  that  time.  Elihu  Granger."  It  was  further  alleo-ed  that 
Granger  was  a  machinist  and  carrying  on  that  business;  also,  that  he  was  a 
machinist,  and  carrying  on  a  foundry.  All  the  pleadings  averred  that,  upon 
trial,  the  machine  would  not  answer  the  intended  purpose,  etc.  None  of  them, 
however,  averred  that  Granger  was  the  manufacturer  of  the  machine:  Held, 
that  the  pleas  were  defective  for  not  averring  a  warranty,  or  that  the  party 
undertook  and  promised  that  the  article  was  of  the  given  quality.  Misner  v. 
Granger,  69. 

3.  It  is  a  well  settled  principle,  that  while  a  contract  continues  executory, 
the  plaintiff  must  declare  specially;  but  when  it  has  been  fully  performed  on 
his  part,  and  nothing  remains  to  be  done  under  it  but  the  payment  of  the 
compensation  in  money  by  the  defendant,  which  is  nothing  more  than  the  law 
will  imply  against, him,  the  plaintiff  may  declare  specially  on  the  original  con- 
tract, or  generally  in  indebitatus  assumpsit,  at  his  election.  Throop  v.  Sher- 
tvood.  92. 

4.  An  action  of  assumpsit  was  commenced  in  Jo  Daviess  county,  and  process 
directed  to  the  sheriff  thereof,  which  was  returned  non  est  inventus.    A  second 
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summons  was  issued  to  Peoria  county,  and  there  served  on  the  defendants. 
The  declaration  contained  no  averment  respecting  the  residence  of  the  parties, 
or  the  place  where  the  cause  of  action  arose,  or  was  made  payable.  One  of 
the  defendants  appeared  and  pleaded  the  general  issue,  but,  at  a  subsequent 
term,  obtained  leave  to  withdraw  his  plea.  A  default  was  then  entered  against 
both  defendants:  Held,  that  the  court  had  no  jurisdiction  of  the  case,  the  de- 
claration containing  no  averment  that  the  cause  of  action  arose  in  Jo  Daviess 
county,  and  that  the  plaintiffs  resided  there  at  the  commencement  of  the  suit, 
or  that  the  contract  on  which  the  action  was  founded,  was  specifically  made 
payable  there.     Boilvin  v.  Edivards,  115. 

5.  Against  the  prosecution  of  a  writ  of  error,  it  was  pleaded  that  the -plaint- 
iffs, at  the  time  of  suing  out  their  writ,  were  bankrupts^  and  previous  to  that 
time  had  been  so  declared,  under  and  by  virtue  of  the  act  of  congress,  approved 
August  19,  1841,  entitled  "^n  act  to  establish  a  uniform,  system  of  bankruptcy, ^^ 
etc.,  and  that  all  their  property,  etc.,  had  become  vested  in  the  assignee  by  the 
operation  of  law,  by  virtue  of  a  decree  of  the  United  States'  district  court  in 
and  for  the  state  of  Louisiana,  whereby  they  were  declared  bankrupts  and  said 
assignee  was  appointed,  etc:  Held,  that  the  plea  was  bad,  because  there  was  no 
averment  therein  as  to  the  time  when  they  were  declared  bankrupts,  so  that 
the  court  could  determine  whether  the  cause  of  action,  upon  which  the  writ 
was  prosecuted,  accrued  before  or  after  the  decree  of  bankruptcy:  Held, 
further,  that  the  averments  as  to  the  place  where,  and  of  the  court  which  ren- 
dered the  decree,  were  not  sufficiently  explicit:  Held,  also,  that  it  was  not 
necessary  to  state  in  the  plea,  the  name  of  the  assignee.  Vairin  v.  Edmon- 
son, 120. 

6.  Where  the  statute  of  limitations  is  pleaded,  and  there  is  any  matter  which 
takes  the  case  out  of  the  operation  of  the  statute,  it  should  be  set  up  in  a 
replication.     Moore  v.  Cajyps,  315. 

7.  Whenever  a  recognizance  is  taken,  or  entered  into  out  of  a  court  of  record, 
a  scire  facias  issued  upon  it  must  contain  sufficient  averments  to  show  the  ju- 
risdiction or  authority  of  the  officer  taking  the  same,  and  also  that  it  was  en- 
tered and  filed  of  record  in  the  proper  court.     Noble  v.  The  People,  433. 

8.  Pleas  purporting  to  answer  the  whole  declaration,  and  which  answer  but 
a  part,  are  bad.     Buckmaster  v.  Beames,  443. 

9.  To  a  scire  facias  to  foreclose  a  mortgage,  a  plea  commencing  as  a  plea  of 
part  payment,  and  concluding  by  praying  judgment,  was  interposed,  to  which 
there  was  a  general  demurrer  which  was  sustained:  Held,  that  payment  in 
part,  or  in  whole,  might  properly  be  pleaded,  and  that,  in  this  case,  if  the  plea 
had  been  specially  demurred  to,  it  should  have  been  held  bad.  Sherman  v. 
Gassetf,  521. 

10.  The  statute  does  not  give  to  a  defendant  the  right  to  plead  specially, 
and  also  giv3  notice  of  the  special  matter  relied  on  as  a  defense  under  the  gen- 
eral issue;  and  when  this  is  done,  the  proper  practice  is,  for  the  court,  on  motion, 
to  direct  him  to  elect  how  he  will  proceed.  This,  however,  is  discretionary 
with  the  court.     Benjamin  v.  McConnell,  536. 

11.  On  a  settlement  of  an  account,  a  note  was  written  at  the  foot  of  the 
same,  expressing  that  the  account  was  the  consideration  thereof.  The  note 
was  subsequently  separated  therefrom,  this  consideration  stricken  out,  the 
words  "on  demand"  prefixed  thereto,  and  suit  brought:  Held,  these  facts  being 
set  forth  in  a  plea  of  non  est  factum,  and  sworn  to,  that  the  alteration  was 
material,  and  that  the  plea  was  a  good  bar  to  the  suit.     Ibid. 

12.  When  a  circuit  court  sends  its  process  beyond  the  limits  of  the  county  in 
which  the  suit  is  brought,  its  jurisdiction  must  be  shown  by  express  averments 
in  the  declaration.     Semple  v.  Anderson,  506. 

See   Misjoinder.  « 

POSSESSION. 

1.  While  a  tenancy  exists,  the  tenant  can  not  dispute  the  title  of  his  landlord, 
either  by  setting  up  a  title  in  himself  or  a  third  person.  The  possession  of 
the  tenant  is  the  possession  of  the  landlord  as  long  as  the  tenure  is  acknowl- 
edged. It  is  not  until  the  tenure  is  denied,  and  the  fee  claimed  adversely,  that 
the  possession  assumes  a  hostile  character  and  the  statute  of  limitations  begins 
to  run.     Rigg  v.  Cook,  336. 

2.  Where  a  possession  has  been  consistent  with  or  in  submission  to  the  title 
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of  the  real  owner,  nothing  but  a  clear,  unequivocal   and  notorious  disclaimer 
and  disavowal  of  the  title  of  such  owner  will  render  the   possession,  however 
long  continued,  adverse.     Ibid. 
PRACTICE. 

1.  The  usual  and  correct  practice  on  amotion  to  dismiss  an  appeal  is.  to  base 
the  motion  upon  a  cer titled  copy  of  the  record  of  the  judgment,  etc.,  of  the 
circuit  court  appealed  from,  or  a  certificate  of  the  clerk  that  an  appeal  had 
been  allowed  and  perfected.  If  the  clerk  should  refuse  to  perform  his  duty  in 
these  particulars  on  request  and  an  offer  to  pay  the  usual  fees  therefor,  the 
supreme  court  will  dismiss  the  appeal  upon  motion  and  affidavit  of  the  facts 
being'  filed.     People  v.  Pub.  Officers,  139. 

2.  The  common  practice  in  courts  of  chancery  upon  the  foreclosure  of  mort- 
gages, is.  to  decree  a  surrender  of  the  possession  and  title  papers  by  the  mort- 
gagor, and  those  claiming  under  him.     Latore)ice  v.  Lane,  354. 

3.  The  several  circuit  courts  of  this  state  in  their  respective  circuits  have  the 
same  jurisdiction  in  chancery  which  the  court  of  chancery  in  England  has, 
except  where  its  jurisdiction  is  limited  by  express  statute,  or  by  necessary  im- 
plication; as  where  some  other  court  maybe  vested  with  exclusive  jurisdiction 
of  the  particular  matter.  The  same  practice  prevails  as  in  the  English 
courts,  except  where  the  statute  has  made  particular  provision.  Mahar  v. 
O'Hara,  424. 

4.  The  proper  practice  in  regard  to  exceptions,  is,  to  make  them  upon  the 
trial  and  to  file  a  bill  of  the  same  at  that  term.  The  court,  however,  may,  in 
its  discretion,  permit  the  bill  to  be  filed  at  the  next  term,  but  the  practice  is  not 
commendable.     Biickmaster  v.  Beames,  443. 

PRE-EMPTION. 

1.  The  interest  acquired  by  a  pre-emption  right  is  not  an  estate  within  any 
definition  known  to  the  common  law.  It  is  not  an  interest  in  the  legal  title, 
but  merely  a  right  of  occupancy  for  the  time  being,  with  the  privilege  of  pur- 
chasing at  some  future  period  at  a  stipulated  price.  Such  interests,  however, 
are  regarded  by  the  courts  of  this  state  as  property,  which  may  pass,  by  deed 
or  other  transfer.     Delaunay  v.  Burnett.  454.  * 

2.  The  purchaser  of  a  pre-emption  right  is  regarded  as  the  "legal  representa- 
tive" of  the  original  claimant,  under  the  act  of  congress  granting  such  rights. 
Ibid. 

See  Evidence,  13. 
PRINCIPAL  AND  AGENT. 

1.  It  is  a  well  settled  principle  of  law,  that  an  agent,  while  acting  wit-hin  the 
legitimate  sphere  of  his  authority,  can  bind  his  principal,  and  do  whatever  is 
necessary,  to  carry  out  and  perfect  the  business  of  the  agency.  So,  where  one 
sold,  as  the  agent  of  others,  a  clock,  received  a  note  for  the  payment, — which 
note  was  received  and  negotiated  by  them, — and  gave  a  written  warranty,  it 
was  held,  that,  nothing  appearing  to  the  contrary,  his  acts  were  within  the  scope 
of  his  authority.      Woodford  v.  McClenahan,  85. 

2.  A  sheriff  is  the  agent  of  the  law  in  the  performance  of  his  official  duties, 
and  not  of  the  parties  interested.  He  must  follow  the  direction  of  his  precept, 
that  being  his  only  authority.  Any  private  arrangement  between  him  and  a 
debtor,  without  the  sanction  of  the  creditor,  is  illegal  and  not  binding  on  the 
latter;  and  where  a  debtor  enters  into  such  an  arrangement  with  a  sheriff,  and 
has  parted  with  his  property,  his  only  remedy  is  against  the  sheriff  to  recover 
the  value  of  the  property  so  received  by  him.     Hood  v.  Moore,  99. 

3.  A  being  about  to  enter  land,  called  on  B  for  a  specified  sum  of  money  due 
him.  B  was  unable  to  pay  the  debt,  and  told  A  to  hire  the  money  on  the  best 
terms  he  could  for  him,  and  that  he  would  pay  him  whatever  he  had  to  pay. 
The  money  was  2>rocured  at  an  exorbitant  rate  for  three  years,  etc.,  and  the 
land  was  entered  in  the  name  of  the  person  who  loaned  the  money.  B  was  in- 
formed of  the  arrangement  and  approved  of  it.  but  neglected  to  do  as  he  had 
agreed  in  regard  to  jiayment.  A  was  accordingly  obliged  to  pay  it  to  save  the 
land:  Held,  that  A  was  entitled  to  receive  of  B  the  amount  paid  by  him  to  the 
lender,  as  he  acted  as  B's  agent  only.     Shirley  v.  Spencer,  583. 

PROMISSORY  NOTE. 

1.  In  order  to  render  the  assignor  of  a  promissory  note  liable,  the  assignee 
mtust  not  only  institute  and  prosecute  his  suit  to  judgment  at  the  earliest  prac- 
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ticable  time,  but  he  must  enforce  that  judgment  by  execution  as  soon  as  he 
can  by  ordinary  diligence.  He  will,  however,  be  excused  from  suing  out  exe- 
cution, when  such  process  would  prove  wholly  unavailing.  If  a  suit  were 
necessary  at  the  maturity  of  the  note,  but  insolvency  should  intervene  between 
the  commencement  thereof  and  judgment,  that  fact  should  be  alleged  in  the 
declaration,  to  excuse  from  the  issuing  of  execution.     Bestor  v.  Walker,  3. 

■2.  The  assignee  of  a  promi^ory  note  should  use  due  diligence  to  collect  the 
■amount  of  it  from  the  maker  in  the  county  of  the  maker's  residence,  if  such 
residence  is  known  to  him.  If,  however,  such  place  of  residence  is  wholly  un- 
known to  the  assignee,  he  may  elect  to  consider  as  the  place  of  the  maker's 
residence,  the  county  where  the  note  was  executed,  if  he  be  found  there  for 
purposes  of  the  service  of  process  upon  him,  returnable  to  the  first  term  of 
court  held  in  such  county  after  the  maturity  of  the  note;  or  perhaps  to  a  sub- 
sequent term,  if,  in  the  meantime,  diligent  but  unsuccessful  effort  has  been 
made  to  ascertain  his  place  of  residence.     Ibid. 

3.  The  assignee  of  a  promissory  note  must  not  only  institute  a  suit  against 
the  maker  at  the  first  term,  but  he  must  also  obtain  a  judgment  at  that  term, 
and  if  he  does  not  thus  obtain  a  judgment,  it  must  not  be  the  result  of  his 
negligence.     Ibid. 

4.  In  an  action  brought  by  the  assignee  of  a  note  against  the  assignor,  it  is 
not  necessary  to  prove  its  execution  by  the  maker.     Ibid. 

See  Yaeiance,  2. 

RECOGNIZANCE.     See  Pleading,  7. 

RE-HEARING. 

A  petition  for  a  re-hearing  will  be  allowed  at  a  term  subsequent  to  that  at 
which  the  case  was  decided,  on  reasonable  notice  being  given  to  the  adverse 
party,  if  the  petitioner  show  to  the  court  that  circumstances  prevented  him 
from  making  the  application  at  the  time  required  by  the  rules  of  court.  Pearl 
V.   Welhnan,  395. 

RELEASE. 

1.  A  release  of  one  of  two  or  more  joint,  or  joint  and  several  obligors,  or 
promisors,  is  a  release  of  all.     Benjamin  v.  McConnell,  536. 

2.  A  personal  action  once  suspended  by  the  voluntary  act  of  the  party  entitled 
to  it,  is  forever  gone  and  discharged.     Ibid. 

3.  A  release  of  contract,  not  under  seal,  but  made  a  part  of  a  decree  of  court, 
is  valid;  and  where  a  consideration  is  expressed  in  a  release,  or  otherwise 
proved  to  have  passed  between  the  parties,  it  is  immaterial  whether  the  instru- 
ment is  sealed,  or  otherwise.     Ibid. 

REMEDY. 

1.  To  a  scire  facias  to  foreclose  a  mortgage,  the  defendants  pleaded  the  usury 
laws  of  Massachusetts,  alleging  in  substance,  their  indebtedness  to  plaintiffs; 
that  in  order  to  obtain  forbearance  thereon,  they  executed  certain  notes  there- 
for, payable  in  Boston  an  intervals,  with  ten  per  cent,  interest  semi-annually, 
which  notes  were  intended  to  be  secured  by  the  mortgage  sued  on;  and  that, 
though  the  notes  appear  on  their  face  to  have  been  executed  in  Chicago,  they 
were  in  fact  executed  in  Boston.  The  mortgage  was  acknowledged  and  re- 
corded in  Cook  county,  on  the  day  of  its  date:  Held,  that  the  forfeiture  pro- 
vided for  in  the  usury  laws  of  Massachusetts  being  a  part  of  the  law  of  remedy, 
could  not  be  enforced  by  the  courts  of  this  state.     Sherman  v.  Gassett,  521. 

2.  It  is  a  well  settled  rule,  that  the  courts  of  one  country  will  not  enforce 
either  the  criminal  or  penal  laws  of  another;  nor  will  they  carry  out  or  be 
guided  by  the  laws  of  another  regulating  the  forms  of  actions,  or  the  remedies 
provided  for  civil  injuries.  But  it  is  equally  well  settled,  that  in  the  construc- 
tion of  contracts,  and  in  ascertaining  whether  they  are  valid,  the  law  of  the 
country  where  the  contract  was  made,  or  to  be  performed,  shall,  in  general, 
govern.     Ibid. 

REMITTITUR. 

A  judgment,  which  exceeds  the  ad  damnum  of  the  declaration,  is  erroneous. 
The  supreme  court,  in  such  case,  will  not  allow  a  remittitur,  but  will  remand 
the  cause  to  the  circuit  court  to  give  the  party  an  opportunity  to  move  for 
leave  there  to  amend  his  declaration.     Pickering  v.  Pulsifer,  79. 
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REPEAL. 

The  Eevenue  act  of  1883,  by  repealing  the  fourth  section  of  the  act  of  1827 
in  express  terms,  or  by  its  general  repealing  clause,  did  not,  by  implication, 

7  repeal  the  twenty-fifth  section  of  the  same  act.  A  deed,  therefore,  made  by 
the  auditor  subsequent  to  the  passage  of  the  act  of  1833.  for  land  sold  by  him 
for  taxes  under  the  laws  of  1827  and  1829,  is  valid.     Bruce  v.  Schuyler,  221. 

See  Constitution,  etc.,  4;  Roads,  8. 

REPLEVIN. 

To  an  action  upon  a  replevin  bond,  it  was  pleaded  that  after  the  plaintiff  in 
the  replevin  suit  had  commenced  his  suit  and  before  the  trial  thereof,  one  of 
the  defendants  in  that  suit  had  carried  away  the  property  replevied  and  had 
converted  it  to  his  own  use:  Held,  that  if  such  was  the  fact,  a  return  of  the 
property  should  have  been  pleaded  in  the  replevin  suit,  and  the  court  would  not 
have  awarded  a  writ  of  retorno  habcndo.     Buckmaster  v.  Beames,  44:3. 

See  Paeties,  etc.,  2. 

RES  GEST^.     See  Evidence,  11. 

RES  JUDICATA. 

When  a  case  has  once  been  decided  upon  its  merits  in  the  supreme  court, 
and  shall,  at  a  subsequent  time,  be  brought  before  the  same  tribunal,  the  court 
will  not  go  behind  its  former  adjudications,  even  though  it  shall  appear  upon 
the  record  that  the  court  acted  without  jurisdiction.      Semple  v.  Anderson,  546. 

RESULTING  TRUST.     See  Evidence,  9. 

RETORNO  HABENDO.    See  Replevin. 

REVENUE  LAW.     See  Repeal. 

ROADS. 

1.  In  proceedings  under  the  Road  law  of  1841,  for  obstructing  a  road,  it  is 
not  necessary  to  produce  record  evidence  of  the  steps  taken  preliminaty  to  the 
location,  the  statute  not  requiring  that  they  should  be  entered  of  record.  Fer- 
ris V.  Ward,  499. 

2.  A  road  is  to  be  considered  as  established,  and,  in  contemplation  of  law, 
opened,  when  the  proper  court  have  approved  of  the  report  of  the  viewers,  and 
sanctioned  the  location.     Ibid. 

3.  When  one  obstructs  a  road  which  is  used  by  the  public,  for  even  the  short- 
est period  of  time,  he  does  it  at  his  peril;  for  if  it  should  be  made  to  appear 
that  such  road  was  legally  established,  he  would  be  accountable,  whether  he 
had  actual  knowledge  of  the  fact  or  not.     Ibid. 

4.  A  notice  by  a  supervisor  required  a  person  to  remove  two  certain  rail 
fences,  built  by  him  across  a  jjublic  road  (describing  it),  which  were  an 
obstruction,  and  specified  the  particular  place  of  the  obstimction,  by  stating 
the  direction  of  the  fences  made  by  him:  Held,  to  be  sufficient.     Ibid. 

5.  In  estimating  the  amount  of  a  verdict  to  be  rendered  for  obstructing  a 
public  road,  the  jury  may  count  fractions  of  a  day.     Ibid. 

6.  A  claim  for  damages  occasioned  by  the  location  of  a  public  road,  is  not  to 
be  presumed,  but  must  be  expressly  made,  and  at  the  proper  time,  so  that  if 
the  state  or  county  thinks  the  payment  of  damages  too  great  a  sacrifice  for  the 
benefits  to  be  obtained  by  having  a  road,  may  abandon  the  project,  or  locate  it 
elsewhere.     Ibid. 

7.  A  supervisor  is  a  competent  witness  in  a  proceeding  against  a  person  for 
obstructing  a  public  road.     Ibid. 

8.  Penalties  which  accrued  under  the  Road  law  of  1841,  are  not  repealed  by 
the  Revised  Statutes.     Ibid. 

9.  A  supervisor  may  institute  proceedings  to  recover  the  penalties  for 
obstructing  roads  given  by  the  Road  law  of  1841,  before  justices  of  the  peace. 
Ibid. 

SALE  OF  LAND. 

1.  Where  a  court  has  authority  to  order  a  sale  of  land  and  a  sheriff  to  make 
such  sale,  the  errors  of  the  one  and  the  irregularities  of  the  other  must  be  in- 
quired into  and  corrected  directly,  and  not  collaterally,  either  by  a  resort  to  an 
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appellate  tribunal,  or  a  direct  application  to  the  court  issuing  the  process,  and 
having  the  right  to  control  it.     Rigg  v.  Cook,  336. 

2.  The  decision  in  regard  to  sales  of  land  on  execution  en  masse  {Day  v.  Gra- 
ham,  1  Gilm.  436)  affirmed.     Graham  v.  Day,  889. 

SCIRE  FACIAS. 

1.  A  mortgagee  foreclosed  his  mortgage  by  scire  facias  against  the  mort- 
gagors, and  afterwards  filed  a  bill  in  chancery  against  them  and  a  subsequent 
purchaser,  who  pleaded  the  foreclosure  in  bar  of  the  proceeding  in  chancery: 
Held,  that  the  proceedings  by  sci.  fa.  and  in  chancery  were  concurrent  reme- 
dies; that  the  mortgagor  must  elect  which  of  them  he  would  pursue,  and  that 
when  he  has  made  an  election,  he  must  abide  by  it.     State  Bank  v.  Wilson,  67. 

2.  Under  the  statutory  proceedings  to  foreclose  a  mortgage  by  sci.  fa.  the 
judgment  is  in  rem,  and  only  binds  the  mortgaged  premises.  A  purchaser 
under  such  judgment  acquires  all  the  right  in  the  mortgaged  premises  which 
the  mortgagor  had  at  the  time  of  the  execution  of  the  mortgage.  Subsequent 
purchasers  or  incumbrancers  must  redeem  as  in  case  of  an  ordinary  sale  on 
execution.     Ibid. 

3.  Whenever  a  recognizance  is  taken,  or  entered  into  out  of  a  court  of  record, 
a  scire  facias  issued  upon  it  must  contain  sufficient  averments  to  show  the  jur- 
isdiction or  authority  of  the  officer  taking  the  same,  and  also  that  it  was 
entered  and  filed  of  record  in  the  proper  court.     Noble  v.  The  Peojjle,  433. 

See  Eemedy,  1. 

SEAL. 

1.  A  seal  or  scroll  is  not  essential  to  [the  validity  of  a  letter  of  attorney. 
Truett  V.  Wainw7'ight,  411. 

2.  A  seal  but  imports  or  furnishes  evidence  of  a  consideration,  and  except  in 
cases  where  a  release  is  designed  to  effect  a  conveyance  or  transfer  of  real 
estate,  or  some  interest  in  or  concerning  it,  which  can  only  pass  by  deed,  it 
may  be  dispensed  with.     Benjamin  v.  McConnell,  536. 

SECUEITY  FOR  COSTS.     See  Costs. 

SET  OFF. 

Demands  to  be  set  off  must  be  mutual,  and  exist  between  the  parties  to  the 
record.    Hinckley  v.  West,  136. 

SHERIFF 

1.  A  sheriff  is  the  agent  of  the  law  in  the  performance  of  his  official  duties, 
and  not  of  the  parties  interested.  He  must  follow  the  direction  of  his  precept, 
that  being  his  only  authority.  Any  private  arrangement  between  him  and  a 
debtor,  without  the  sanction  of  the  "creditor,  is  illegal  and  not  binding  on  the 
latter;  and  where  a  debtor  enters  into  such  an  arrangement  with  a  sheriff,  and 
has  parted  with  his  property,  his  only  remedy  is  against  the  sheriff  to  recover 
the  value  of  the  property  so  received  hy  him.     Hood  v.  Moore,  99. 

2.  A  sheriff  purchased  of  a  defendant  in  an  execution  which  he  held  in  his 
hands  for  collection,  certain  property,  and  undertook  to  satisfy  the  judgment 
out  of  his  own  funds:  Held,  that  this  arrangement  did  not  discharge  the  judg- 
ment, it  not  having  been  made  by  the  direction  or  consent  of  the  plaintiff  in 
such  execution.     Ibid. 

SPECIAL  TERM. 

The  court  may  revoke  an  order  issued  for  a  special  term,  and  appoint  an- 
other time  for  holding  the  same.  The  judge  is  authorized  to  appoint  a  special 
term,  either  in  or  out  of  term.     Brown  v.  The  People,  439. 

STATUTE  OF  FRAUDS. 

1.  An  agreement  by  two  persons  for  the  use  and  benefit  of  a  third,  upon 
which  such  third  person  may  maintain  an  action  against  the  party  promising, 
is  not  such  an  undertaking  to  pay  the  debt  of  another  as  will  bring  it  within 
the  Statute  of  Frauds.     Prather  v.  Vineyard,  40. 

2.  Payment  of  the  consideration  money  and  possession  of  land  under  a  parol 
contract,  is  sufficient  to  take  a  case  out  of  the  Statute  of  Frauds.  Shirley  v. 
Spencer,  583. 
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STATUTE  OF  LIMITATIONS. 

1.  If  a  party  be  out  of  the  state  so  that  process  can  not  be  served  on  him, 
the  Statute  of  Limitations  ceases  to  run  for  the  time  being;  and  in  such  case, 
it  is  not  necessary  ,  in  order  to  produce  this  result,  that  the  }>arty  should  re- 
move absolutely;  nor,  on  the  other  hand,  is  it  sufficient  in  order  to  allow  the 
statute  to  operate,  that  his  residence  should  be  within  the  state,  while  tempo- 
rarily absent.  Every  absence  from  the  state,  whether  there  exists  in  the  debtor 
the  animus  reverfendi  or  not,  prevents  the  service  of  process,  and  therefore  sus- 
pends the  operation  of  the  statute.     Vanlandingham  v.  Huston,  125. 

2.  The  Statute  of  Limitations  makes  two  classes  of  cases,  arising  ex  contractu: 
1.  All  actions  for  arrearages  of  rent  due  on  a  parol  demise,  and  all  actions  of 
account,  and  iipon  the  case,  except  as  well  such  actions  as  concern  the  trade 
of  mercliandize  between  merchant  and  merchant,  their  factors  or  agents,  as 
certain  actions  of  that  form  arising  ex  delicto;  2.  Every  action  of  debt  or  cove 
nant,  for  rent  or  arrearages  of  rent,  founded  upon  any  lease  under  seal,  and 
any  action  of  debt  or  covenant,  founded  upon  any  single  or  penal  bill,  promis 
sory  note  or  writing  obligatory,  for  the  direct  payment  of  money  or  the  deliv- 
ery of  property,  or  the  performance  of  covenants,  or  upon  any  award  under 
the  hands  and  seals  of  arbitrators  for  the  payment  of  money  only.  Actions  of 
the  lirst  class  must  be  commenced  within  five  years  next  after  the  cause  of  such 
actions  have  accrued,  and  not  after,  and  actions  of  the  second  class  within  six- 
teen years.     Bedell  v.  Janney,  193. 

3.  The  true  construction  of  the  first  section  of  the  Statute  of  Limitations,  in 
its  operation  upon  actions  ex  contractu,  is,  that  it  bars  the  action  of  assuinpsit 
in  all  cases,  except  such  as  concern  the  trade  of  merchandize  between  merchant 
and  merchant,  etc.,  in  five  years;  but  the  action  of  debt  is  not  barred  in  any 
case,  in  that  time,  except  for  arrearages  of  rent  due  on  parol  demise.     Ibid. 

4.  The  action  of  debt  lies  wherever  indebitatus  assumpsit  will  lie,  and  is  a  con- 
current remedy  therewith.  Justices  of  the  peace  have  jurisdiction  over  both 
actions,  and  where  the  Statute  of  Limitations  is  interposed  as  a  defense  on 
trials  before  those  officers,  the  statute  in  prescribing  the  form  of  the  summons 
not  distinguishing  the  form  of  action,  the  law  will  presume  that  to  be  the 
l^articular  form  which  is  best  calculated  to  advance  the  plaintiff's  remedy. 
Ibid. 

5.  The  Statute  of  Limitations,  passed  on  the  17th  day  of  January,  1835,  and 
which  took  effect  on  the  first  day  of  June  of  the  same  year,  is  not  a  bar  to  a 
recovery,  unless  the  j^arty  has  been  in  possession  for  seven  years  subsequent  to 
the  time  it  went  into  effect.     Bruce  v.  Schuyler,  221. 

6.  The  Statute  of  Limitations  was  pleaded  to  a  writ  of  error  brought  by  sev- 
eral plaintiffs,  and  replication  that  two  of  them  were  still  infants,  and  that  an- 
other arrived  at  full  age  within  five  years  next  before  the  suing  out  of  the  writ 
of  error.  There  was  a  general  demurrer  to  the  replication:  Held,  that  the 
statute  permitting  either  of  several  parties  to  remove  a  cause  by  appeal  or 
writ  of  error  into  the  supreme  court  and  to  use  the  name  of  the  others,  if 
necessary,  those  plaintiffs  in  the  case,  who  had  been  of  full  age  more  than  five 
years,  could  not  avail  themselves  of  the  non-age  of  some  of  their  co-plaintiffs 
to  accomplish  indirectly  what  they  would  not  be  allowed  to  do  directly.  Moore 
V.  Cap2Js,  315. 

See  CoNSTBUCTTON,  3,  5;  Possession,  1. 

SUPERVISOR.     See  Roads,  4,  7,  9. 

SURPLUSAGE.     See  Deed,  6. 

TORT.     See  Monet  Had  and  Received. 

TRESPASS. 

Intrusion  and  trespass,  under  the  statute,  are  distinguishable  in  this:  the 
former  implies  an  unlawful  possession  of  lands,  while  the  latter  may  amount 
to  a  mere  entry  upon  the  land  without  retaining  possession,  but  doing  some 
damage.     Hulick  v.  Scovil,  159. 

See  Canal  Lands. 

TRUSTEE. 

Courts  of  equity  regard  a  devisee,  who  takes  a  devise,  chargeable  with  lega- 
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cies  or  debts,  as  a  trustee,  and  will  enforce  the  execution  of  the  trust  reposed. 
Mahar  v.  O'Hara,  424. 

USURY.     See  Lex  Loci,  etc.;  Eemedt,  1. 

VARIANCE. 

1.  If  a  written  instrument  is  neither  set  out  in  the  pleadings  by  its  tenor,  nor 
described  by  its  legal  import,  but  is  merely  brought  forward  to  sustain  an  alle- 
gation not  referring  to  it  expressly  in  any  way  whatever,  a  variance  will  not  be 
fatal,  if  the  substance  of  what  is  alleged  be  proved.     Prather  v.  Vineyard,  40. 

2.  In  an  action  of  assumpsit  upon  a  promissory  note,  against  Loring  Pick- 
ering, the  declaration  averred  that  the  defendant  made  the  note.  To  support 
the  declaration,  a  note  signed  "i.  Pickering"  was  introduced  on  the  trial,  which 
was  objected  to  for  variance,  but  it  was  read  in  evidence.  No  other  testimony 
was  offered,  nor  was  there  any  averment  in  the  declaration  that  the  defendant, 
by  the  name  of  L.  Pickering,  made  the  note:  Held,  that  it  was  not  a  substantial 
variance.     Pickering  v.  Pulsifer,  79. 

VENUE. 

On  a  change  of  venue  in  a  criminal  case,  the  transcript  sent  to  the  county 
where  the  case  was  to  be  tried,  showed  the  finding  of  the  indictment,  and  con- 
tained a  copy  thereof,  as  also  all  the  proceedings.  On  an  appeal  to  the  supreme 
court,  the  record  sent  up,  stated  that  the  original  indictment  was  received  with 
the  transcript.  The  clerk  of  the  circuit  court  omitted  to  append  a  certificai 
to  the  transcript,  that  the  paper  transmitted  therewith  was  the  original  indict- 
ment: Held,  that  this  omission  ought  not  to  vitiate  the  proceedings.  HolUday 
V.  The  People,  111. 

VERDICT. 

1.  If  ^n  indictment  contains  one  good  count,  the  verdict  of  the  jury  will  be 
sustained.     HolUday  v.  The  Peoi^le,  111. 

2.  A  was  indicted  for  procuring  an  abortion.  He  appeared,  and  was  put  upon 
his  trial.  When  the  jury  rettirned  into  court,  he  was  called  but  failed  to  an- 
swer, and  the  verdict  was  received  in  his  absence.  It  found  him  guilty,  and 
fixed  the  time  of  his  imprisonment  in  the  penitentiary  at  one  month.  During 
the  same  term,  he  appeared  and  entered  a  motion  to  set  aside  the  verdict,  be- 
cause it  was  contrary  to  the  evidence,  and  because  it  was  received  in  his  ab- 
sence: Held,  that  the  offense  of  which  he  was  convicted,  was  a  misdemeanor 
only,  and  that  it  was  not  erroneous  to  receive  the  verdict  in  his  absence.     Ibid. 

3.  According  to  the  principles  of  the  common  law,  in  all  capital  cases,  the 
verdict  must  be  received  in  open  court,  and  in  the  presence  of  the  prisoner. 
The  rule,  however,  did  not  apply  to  cases  of  inferior  misdemeanor.     Ibid. 

4.  A  party  has  the  right  to  have  the  jury  polled  on  the  receipt  of  the  verdict, 
whether  it  is  brought  in  sealed  or  delivered  ore  tenus  by  the  foreman.  This 
right,  however,  must  be  exercised  before  the  jury  are  discharged.  Bigg  v. 
Cook,  336. 

*  5.  A  direction  tt>  the  jury  to  seal  up  their  verdict  and  separate,  does  not  dis- 
pense with  their  personal  attendance  in  court  when  the  verdict  is  opened,  and 
i*  any  of  them  then  dissent,  the  verdict  can  not  be  received.     Ibid. 

6.  After  a  verdict  is  received,  and  the  jury  discharged,  the  control  of  the 
jury  over  the  case  is  at  an  end,  and  they  can  not  be  recalled  to  alter  or  amend 
the  verdict.     Ibid. 

WAIVER 

1.  Where  the  record  of  a  cause  satisfactorily  shows,  that  the  parties  did  not 
deem  it  proper  to  question  certain  of  their  respective  rights  in  the  court  be- 
low, they  must  be  considered  as  having  waived  them,  and  can  not  be  permitted 
to  dispute  them  in  a  court  of  appeal  for  the  first  time.     Selby  v.  Hutchinson,  319. 

2.  If  a  person  sell  the  property  of  another  and  receive  the  price  in  money, 
an  action  for  money  had  and  received  will  lie  to  recover  it.  Even  where  the 
sale  is  made  without  any  authority  from  the  owner,  he  may  waive  the  tort  and 
sue  in  assumpsit  for  the  price  actually  received.     Dickinson  v.  Whitney,  406. 

See  Wbit  oe  Ebkok,  2 

WARRANT  OF  ATTORNEY.     See  Letteb  of  Attoeney. 
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WARRANTY. 

1.  It  is  a  well  established  rule  of  the  common  law,  that  a  purchaser  takes 
property  at  his  own  risk,  unless  he  exacts  a  special  warranty,  where  there  has 
been  no  fraud  on  the  part  of  the  vendor.  To  this  rule,  however,  there  are  ex- 
ceptions. There  is  an  implied  warranty  on  the  part  of  the  vendor  that  he  has 
a  good  title  to  the  property  he  sells,  and  where  a  quantity  is  sold  by  a  sample, 
that  the  bulk  is  of  as  good  a  quality.  So,  also,  in  the  case  of  executory  con- 
tracts for  the  sale  of  personal  property,  in  the  absence  of  an  express  stipula 
tion  to  that  effect,  the  law  implies  that  it  shall  be  of  a  fair,  merchantable 
quality  and  condition;  and  this  rule  holds  whether  there  be  a  sample  exhibited, 
or  there  is  an  opportunity  for  inspection.  But,  in  such  case,  there  is  no  im- 
plied warranty  as  to  fineness  or  particular  degree  of  quality  of  the  article  sold 
Mistier  v.  Crranger.  69. 

2.  Where  the  manufacturer  sells  his  own  goods  or  wares,  and  nothing  is  said 
of  the  quality,  there  is  an  implied  warranty  that  they  are  of  a  fair,  ordinary 
quality  according  to  their  appearance.  There  is,  however,  a  qualification  to 
this  rule,  as  where  the  article  is  of  such  a  character  that  ordinary  skill  can  not 
ordinarily  produce  a  good  article,  but  success  depends  in  a  great  measure  on 
chance.  Sometimes,  also,  the  law  will  imply  a  warranty  even  of  an  extraordi- 
nary quality  in  the  article  sold,  as  where  an  article  is  furnished  for  a  given, 
specific  purpose,  and  not  for  the  ordinary  and  general  use  to  which  such  articles 
are  applied.     Ibid. 

WILL. 

1.  A  devisee,  by  taking  an  estate  devised  to  him  by  a  will,  assumes  the  pay- 
ment of  legacies  imposed  upon  him  by  the  terms  of  the  will.  Mahar  v. 
O'Hara,  424. 

2.  The  word  "action"  used  in  the  proviso  in  the  131st  section  of  the  statute 
of  wills  has  reference  to  the  'action  of  account  to  enforce  the  payment  of  a 
legacy.     Ibid. 

WITNESS. 

.  1.  The  rule  of  law  is,  that  a  wife  can  not  be  allowed  to  testify  to  the  declara- 
tions or  confession  made  by  the  husband,  either  during  his  lifetime,  or  after 
his  decease.     Eiips  v.  Hunter;  211. 

2.  An  interest  which  will  render  a  witness  incompetent  must  exist  at  the  time 
when  he  is  offered  for  examination,  or  when  his  deposition  is  taken.  Frink  v. 
McChmrj,  569. 

3.  An  honorary  obligation  will  not  constitute  a  disqualifying  interest  in  a 
witness.     Ibid. 

See  Evidence,  10,  11;  Supekvisob,  8. 

WRIT  OF  ERROR. 

1.  Where  the  subject  matter  of  a  suit  does  not  relate'  to  a  franchise  or  free- 
hold, and  where  the  judgment  does  not  amount  to  twenty  dollars,  the  remedy 
is  by  a  writ  of  error,  and  not  by  an  appeal.     Washington  Co.  v.  Parlier,  353. 

2.  An  infant  may  prosecute  a  writ  of  error  in  the  supreme  court  by  his  next- 
friend.  If,  however,  he  prosecutes  in  his  own  name,  and  there  is  a  joinder  in 
error,  his  disability  is  waived  by  that  proceeding.     McCIay  v.  Norris,  370. 

3.  A  writ  of  error  is  a  writ  of  right,  and  may  be  prosecuted  in  all  cases,  un- 
less prohibited  by  some  statute  or  inflexible  rule  of  law.     Ibid. 


y^ 


